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New  Orleans,  Monday,  February  1.  1897. 
The  Court  was  duly  opened,  pursuant  to  adjournment.    Present :  their 
Honors  Francis  T.  Nicholls,  Chief  Justice;  Lynn  B.  Watkins,  Samuel  D. 
McEnery,  Joseph  A.  Breauz,  Henry  C.  Miller,  Associate  Justices. 

At  this  time  Mr.  Frank  L.  Richardson  stated  that,  owing  to  the  illness 
of  Mr.  Janaes  McConnell,  president  of  the  New  Orleans  Law  Association, 
he  had  been  requested  to  present  to  this  Court  resolutions  adopted  at  a 
meeting  of  the  members  of  the  bar  touching  the  late  Chief  Justice 
Merrick,  which,  with  the  leave  of  the  Court,  he  proceeded  to  read,  as 
follows : 

**  resolutions. 

-Whereas,  it  has  pleased  Divine  Providence  to  remove,  at  the 
advanced  age  of  eighty -seven  years,  from  his  life  of  remarkable  diligence 
and  usefulness,  and  of  devoted  professional  labor,  the  oldest  practitioner 
at  the  bar,  Edwin  Thomas  Merrick,  doctor  of  laws,  who,  under  the  Con- 
nitation  of  1852,  was  Chief  Justice  of  the  Supreme  Corut  of  the  State  of 
Loalfiiana;  and 

•'  Whereas,  the  New  Orleans  Law  Association  consider  it  to  be  due  to 
the  memory  of  Jui>ge  Merrick  to  place  on  record  the  expression  of  their 
feelings  on  an  occasion  of  such  solemnity;  be  it 

^*'  Besolved,  That  the  benetit  to  the  career  of  the  American  lawyer,  no 
matter  where  he  may  practise  his  profession,  of  a  general  acquaintance 
with  the  institutions  of  our  great  country,  finds  a  striking  example  in  the 
instance  of  Judge  Merrick,  who,  a  native  of  the  commonwealth  of  Massa- 
chusetts, owed  the  training  of  early  life  to  three  different  States,  and  who, 
baving  attained  to  proficiency  in  th^  common  law,  was  (like  Judge  Mer- 
rick) able  to  use  his  Ifnowledge  with  constant  advantage  in  the  administra- 
tion of  justice  in  the  civil  law  State  of  Louisiana.    Later  on  the  course  of 
events  found  Judge  Merrick  ready,  for  like  reasons,  to  engage  with  success 
and  distinction  in  the  equity  practice,  as  (having  developed  itself  in  the  com- 
mon law  States  of  the  Union)  it  has,  at  last,  been  firmly  established  under  the 
jurisdiction  of  the  courts  of  the  United  States  sitting  in  Louisiana.    Coming 
to  the  exalted  ofiice  of  Chief  Justice  of  the  State,  Jddge  Merrick  brought  to 
itf  arduous  duties,  together  with  accumulated  stores  of  learning  and  extra- 
ordinary experience  as  a  practitioner,  the  power  of  intense  application. 
His  labors  were  incessant.    He  was  a  conscientious  and  very  independent 
judge*      He  was  strongly  attached  to  the  peculiar  jurisprudence  of  Louisi- 
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ana,  and  strove  to  uphold  and  to  advance  it.  He  loved  justice,  and  pursued 
it  to  the  utmost  of  his  talents  and  attainments.  While  he  never  sought  to 
make  a  display,  references  and  citations,  from  the  fruit  of  unremitting 
research,  crowded  and  would  perhaps  sometimes  incumber  his  opinions. 
As  a  stream  is  slow  while  it  winds  its  way  through  forest  and  thickets,  but, 
as  it  reaches  the  plain,  hastens  forward  and  reflects  the  features  of  the  land- 
scape, the  style  of  the  Chief  Justice,  as  here  and  there  it  left  the  authori- 
ties to  dispose  of  questions  of  public  rights,  appeared  to  derive  fresh 
strength  from  the  subjects  under  consideration,  and  to  grow  into  eloquent 
exposition  of  the  principles  of  civil  liberty  which  he  cherished. 

'*•  His  presidency  of  the  Court  adopted  the  traditions  and  usages  which 
had  attached  themselves  to  the  place  w^hen  it  came  to  him.  He  was  exact 
and  formal.  He  enforced  every  one  of  the  rules.  He  was  watchful  of  the 
dignity  of  the  Court.  He  was  jealous  of  Its  high  honor.  He  repressed  at 
once  anything  which  bordered  on  improper  line  of  remark,  or  on  light 
conduct  on  the  part  of  counsel.  It  was  impossible  not  to  understand  the 
general  spirit  and  resoluteness  of  his  bearing. 

''  In  his  time  attendance  upon  the  sessons  of  the  Supreme  Court  were 
apt  to  be  large.  Cases  of  importance  were  frequent,  and  called  for  the  ser- 
vices of  eminent  lawyers.  The  practitioners  who  constituted  the  bar  of  the 
period  made  up  a  distinguished  body.  They  conducted  the  cases  in  hand, 
as  a  general  rule,  with  studied  deference  to  the  bench.  The  Court, 
guided  by  the  Chief  Justice,  turned  habitually  with  close  and  often  with 
devoted  attention  to  the  discussions  progressing  before  it.  The  pressure 
of  public  business  upon  all  the  justices  was  very  great.  The  Chief  Justice, 
who  prepared  his  full  proportion  of  the  decisions  rendered,  besides  his 
other  duties,  undertook  the  assignment  of  cases  to  the  associates. 

''  Besolved,  That  the  character  of  Judge  Merrick  was  a  singularly  pure 
one.  He  was  domestic,  temperate,  simple  in  all  his  habits,  modest,  patient, 
punctual  and  exceedingly  studious.  Like  his  disposition,  his  address  and 
manners  showed  true  simplicity.  He  was  plain,  and  very  direct  in  what 
he  had  to  say.  In  his  family  relations  he  was  a  good  husband  and  a  lov- 
ing parent.  With  his  brethren  of  the  Ifar  he  was  courteous  and  <;onslder- 
ate  and  often  generous.  He  loved  his  fellow-men  and  felt  happy  in  the 
success  of  others.  He  encouraged  young  men  by  his  notice.  He  insisted 
on  the  rewards  which  are  sure  to  follow  lives  consecrated  in  a  true  sense 
to  the  noble  profession  of  the  law. 

^^  All  will  remember  how.  in  exercising  the  privilege  of  survivorship 
which  his  venerable  age  and  position  devolved  on  him,  he  claimed  again 
and  again  from  the  contemporaries  at  the  bar,  as  they  departed  this  life, 
the  praise  to  which  he  thought  them  entitled.  His  remarks  on  some  of 
the  occasions  here  referred  to  will  be  valuable  for  future  use,  because  of 
the  strict  regard  for  truth  with  which  it  was  his  habit  to  speak,  and, 
besides,  for  the  Information  which  his  uncommon  opportunities  supplied 
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bim  with.  His  last  address  was  a  tribute  to  the  late  J.  Ad.  Rozier.  Judge 
Mkkbick  stepped  forward  to  place  a  flower  on  the  passing  bier  of  his 
lamented  friend.  He  seemed  to  be  then  in  the  beat  of  health  and  to  be 
entirely  free  from  the  infirmities  of  age.  In  a  few  days  only,  with  the 
reeollection  of  this  sad  and  affectionate  office  still  present  to  everybody, 
he  bim<ielf  was  followed  to  the  grave  with  an  imposing  manifestation  of 
the  consideration  and  esteem  in  which  he  was  held  both  in  public  and 
private  life. 

""^  Besolved,  That  the  president  of  the  association  be  requested  to 
present  these  resolutions  in  the  Supreme  Court  and  to  accompany  them 
with  appropriate  remarlcs  out  of  respect  for  the  memory  of  Judge 
Merbick,  and  that  a  copy  be  furnished  his  family,  together  with  the 
expression  of  the  sincere  sympathy  of  the  association  for  their  bereave- 
ment." 

Mr.  Richardson  then  addressed  the  Court  in  the  following  language : 

*^  It  is  appropriate  that  this  action  be  taken  in  commemoration  of  one 
who  was  a  member  of  the  bar  and  the  bench  of  this  State  for  over  fifty 
years,  and  who  was  the  sole  survivor  of  a  long  line  of  eminent  chief 
jnstiees  that  have  passed  away.  When  he  came  to  this'  bar  in  the  year 
1839,  the  Supreme  Court  was  then  only  composed  of  these  judges,  viz. : 
Mr.  Justice  Francois  Xavier  Martin,  the  presiding  judge,  for  at  that  time 
he  was  not  designated  as  chief  justice;  Pierre  Adolph  Rostand  George 
Eustis. 

^*  In  that  year  Justices  H.  A.  Bullard  and  Henry  Carleton  had  resigned 
their  seats.  His  opponents  and  colleagues  at  the  bar  were  snch  men  as 
Slideil,  Preston,  Roselins,  Benjamin,  Derbigny,  Mazureau,  Randell  Hunt, 
Grimes  and  Elsee.  They  were  the  men  whom  we  of  the  younger  genera- 
tion were  in  the  habit  of  calling  the  giants  of  those  days. 

''*'  His  clients  in  the  country  parishes  of  the  Felicianas  and  Wilkinson 
county,  Mississippi,  were  the  pioneers  who  cleared  the  forests. 

-^  I  first  met  Judge  Merrick  thirty-one  years  ago,  when  I  came  as  a 
country  boy  to  attend  the  law  lectures  in  this  city,  and  he  kindly  gave  me 
a  Beat  in  his  office  and  the  use  of  his  books.  I  found  him  to  be  a  man  most 
temperate  in  his  habits,  precise  and  systematic  in  all  his  work,  and  extra- 
ordinarily industrious ;  devoted  to  his  books,  and  particularly  of  the  driest 
and  most  abstruse  works,  such  as  ^^  Coke  on  Littleton,^'  ^^  Contingent  Re- 
mainders/" and  ^^  Justinian  de  Corpore  Juris  Civilis;'*''  student  of  the 
Greek  language,  and  of  many  of  the  sciences. 

'^  While  making  no  pretensions  to  oratory,  yet  he  was  a  most  dan- 
gerous opponent.  Zealous  in  the  protection  of  his  clienth'  interest,  and 
by  i^s  indefatigable  industry,  he  was  likely  to  succeed  where  genius, 
endowed  with  eloquence,  would  fail. 

^'  I  last  saw  him  a  few  days  before  his  death,  when  be  attended  a  meeting 
of  the  members  of  the  Law  Association,  and  moved  the  adoption  of  reeolu- 
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tions  upon  the  death  of  his  old  friend,  the  late  J.  Ad.  Rozier.  I  ohserved 
then  that  he  was  growing  somewhat  feeble,  and  the  weight  of  eighty-seven 
years  had  begun  to  tell  upon  him,  though  he  would  not  admit  it  to  himself. 
As  he  left  the  room  I  heard  him  say  to  his  son,  on  whom  he  was  leaning, 
and  on  looking  around  at  the  large  collection  of  books :  ^  Do  we  need  any 
more  of  these  books?"  And  he  seemed  to  leave  his  old  friends,  the  books, 
with  great  reluctance ;  for  in  these  books  were  his  own  ideas  and  his  own 
decisions  rendered  during  some  seven  years,  the  reports  of  his  own  cases, 
of  which  he  was  counsel  for  plaintiff  or  defendant,  during  fifty  years. 

"•  He  reminded  me  of  an  old  neighbor  in  St.  Mary  parish,  who  had 
seen  the  trees  which  he  had  planted  grow  up,  and  had  watched  them  for 
over  fifty  years,  and  when  he  was  called  on  to  leave  his  home  at  a  greatly 
advanced  age  his  neighbors  gathered  to  see  him  depart  for  the  last  time, 
and,  passing  through  his  friends,  the  trees,  he  looked  at  them  longingly, 
and,  with  a  wave  of  his  hand,  exclaimed :    *  Adieu,  mes  arbres." 

''  So  the  old  judge  left  his  books,  little  thinking  that  his  own  book  of 
life  would  be  in  a  few  days  closed  forever. 

*'  As  a  citizen  Judge  Merrick  performed  all  the  duties  which  that 
position  required.  Though  from  a  Northern  State,  and  many  of  his  friends 
in  Massachusetts,  where  he  was  born,  and  though  devoted  to  the  Union, 
and  opposing  secession,  yet  when  the  war  began  he  upheld  his  State, 
opened  his  court  in  the  Confederacy,  and  heard  his  cases  as  heretofore, 
and  sent  his  then  only  son,  David  Merrick,  to  the  front  in  Virginia.  And 
the  judge  used  to  often  say  he  liked  the  title  of  captain,  because  that  was 
his  SOU'S  title  when  he  was  so  severely  wounded. 

'•''  Pure  as  a  puritan,  but  not  of  their  thinking;  following  all  the  laws  of 
the  strictest  morality,  but  not  because  of  any  command  to  do  so,  he 
departed  this  life  with  a  trust  that  this  was  the  beginning  of  another  and 
better  life.  There  may  be  no  monument  erected  to  him  of  marble  or  brass, 
but  his  works,  his  thoughts,  his  life,  his  decisions  as  judge,  are  in  the 
archives  of  the  State,  and  will  last  longer  than  brass  or  marble.  His  mem- 
ory will  live  with  his  successors. 

''  Shall  we  meet  again?  In  the  dream  of  Ion,  the  young  Greek  hero  is 
told  by  the  oracle  of  his  death  decreed  for  the  following  day,  and  he  is 
asked  by  the  maiden  who  was  his  love,  ^  Shall  we  meet  again?'  He 
answers,  '  I  have  asked  that  dread  question  of  the  hills  that  stand  eternal, 
of  the  streams  that  never  ceasing  fiow,  of  the  stars  that  shine  forever, 
among  whom  my  spirit  oft  has  soared.  They  have  answered  me  not 
again.  But  now,  when  I  look  on  thy  living  face  and  feel  that  the  love 
that  it  kindles  shall  live  forever,  I  now  know  we  shall  meet  again."  ^" 

•'  Mr.  Chief  Justice,  I  move  the  adoption  of  the  resolution." 

The  motion  was  seconded  by  ex-Justice  William  Wirt  Howe. 

On  behalf  of  the  Court,  His  Honor  the  Chief  Justice  replied : 

*'When  Chief  Justice  Merrick,  only  a  week  or  two  ago,  addressed 
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this  Coiirt<,  speaking  in  terms  of  earnest  praise  of  a  member  of  the  bar, 
whofle  death  was  then  announced,  we  little  thought  it  was  his  iast  appear- 
ance in  the  tribunal  over  which  he  had  so  long  and  so  ably  presided  as  the 
Chief  Justice.  On  that  occasion  he  dwelt  upon  the  powerful  influence 
exerted  through  absolute  faith  in  the  honesty,  purity  and  integrit}*^  of  one 
ol  oar  fellow-men. 

*>'  The  words  he  then  used  come  back  to  us  to-day,  for  what  he  then 
forcibly  said  of  another,  can  well  be  said  of  himself.  Throughout  a  life 
prolonj^ed  beyond  four  score  years  and  ten,  no  one  in  all  that  time  stood 
higher  than  he,  none  in  whom  was  imposed  more  implicit  confidence. 

*'  To  his  private  virtues  were  added  qualities  which  caused  his  per- 
formance of  public  duty  to  justify  the  high  opinion  which  hie  people  had 
formed  of  his  industry,  his  ability  and  his  impartiality.  The  high  expec- 
tations to  which  that  opinion  had  given  rise  were  fully  realized. 

*'  The  Court  endorses  thoroughly  what  has  been  said  of  him  by  the 
bar  and  unites  with  it  in  regret  at  his  death  and  in  sympathy  with  his 
family. 

^^  The  resolutions  will  be  entered  upon  the  minutes  of  the  Court,  a 
copy  of  these  proceedings  will  be  transmitted  to  the  family  of  the  deceased 
by  the  clerk,  and  as  a  mark  of  respect  to  the  memory  of  the  distinguished 
jurist,  the  Court  will  stand 

** Adjourned  to  Tuesday,  February  2,  1897,  at  11  A.  m.'' 


New  Okleans,  Wednesday,  June  30, 1897. 
The  Court  was  duly  opened  pursuant  to  adjournment.    Present :  their 
Honors  Lynn  B.  Watkine,  Joseph  A.  Breaux,  Henry  C.  Miler,  Newton  C. 
Blanchard,    Associate   Justices.      Absent:     Francis    T.  Nicholls,    Chief 
Justice. 

Mr.  Carieton  Hunt,  a  member  of  the  bar,  arose  and  addressed  the 
Court  as  follows : 
*'  May  it  Please  the  Court: 

-*  At  the  request  of  Mr.  Edwin  T.  Merrick,  on  behalf  of  the  family 
of  his  father,  the  late  Edwin  Thomas  Merrick,  doctor  of  laws, 
I  present  to  the  Court  the  portrait  of  the  latter,  as  that  of  the  third  Chief 
Josdce  of  Louisiana,  in  order  that  it  may  take  its  place  in  the  historical 
gallery  of  the  Supreme  Court. 

o^  Having,  on  behalf  of  the  bar,  prepared  the  resolutions  which  were 
read  in  this  Court,  on  the  occasion  of  the  death  of  Judge  Merrick,  I  do  not 
r^new,  at  the  present  time,  an  extended  notice  of  his  life  and  character. 

^«  It  is  sufl^cient  for  me  to  note  that  with  the  addition  of  this  portrait 

the  collection  here  made  now  contains  the  pictures  of  all  the  former  Chief 

Justices  of  the  Supreme  Court.    The  first  Chief  Justice,  George  East  is, 

LL.  D.    fook  his  seat  March  19,  1846.    It  is  interesting  to  observe  that 
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down  to  the  time  of  the  accession  of  Chief  Justice  Nlcbolls,  Judge  Eustis 
has  had  but  six  successors,  Chief  Justices  Slidell,  Merrick,  Hyman,  Lude- 
ling,  Manning  and  Bermudez.  To  what  a  small  number  the  honor  of  being 
Chief  Justice  is  limited  is  apparent  when  it  is  remembered  that  in  a  period 
of  more  than  fifty  years  seven  only  have  been  called  to  the  ofiice. 

''  Undoubtedly  the  noblest  honors  are  those  of  the  magistracy.  The 
ambition  to  earn  in  high  judicial  station  the  applause  which  after  times 
bestow  on  good  and  virtuous  actions,  Is  the  highest  that  can  inspire  the 
breast  of  man. 

**  Whoever  has  been  able  to  fill  the  ottice  of  Chief  Justice  of  a  great 
Court  like  this,  has  had  opportunity  enough  to  put  power  and  dignity  to 
their  best  uses.  Undoubtedly  Judge  Merrick  had  love  of  country,  fidelity 
to  duty,  learning,  the  discrimination  properly  to  apply  the  law,  and  the 
constant  and  perpetual  disposition  t>  render  every  man  his  due.  These 
are  the  true  qualifications  of  the  judge,  and  the  possession  of  them  by  the 
former  Chief  Justice  entitles  his  memory  to  the  honors  which  are  now 
rendered  it." 

To  which  His  Honor,  the  presiding  justice,  replied : 

**  On  the  part  of  the  Court,  I  express  its  fullest  appreciation  of  the 
portrait  of  the  late  Chief  Justice,  E.  T.  Merrick,  who  for  many  years  pre- 
sided over  Its  deliberations  with  great  dignity  and  rare  ability ;  and  whose 
opinions,  as  organ  of  the  Court,  are  amongst  the  ablest  and  most  erudite 
which  o.nament  its  reports. 

''  The  Clerk  will  place  the  picture  in  its  proper  position  amongst  those 
of  the  other  deceased  jurists  whose  portraits  ornament  the  gallery  of  this 
Court,  and  inscribe  these  proceedings  on  the  minutes  of  this  day,  and  furnish 
his  family  a  certified  copy  under  the  seal  of  the  Court  as  a  testimony  of  its 
sympathy  and  regard." 
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No.  12,283. 

Hbtropolitan   Bank  vs.  New  Orleans    Brewing   Association. 

If  several  breweries  are  in  In  the  hands  of  a  receiver,  and  the  amount  of  business 
of  each  brewery  Is  estimated,  and  upon  the  agg^regate  the  license  tax  demanded 
by  the  State  is  paid  to  the  tax  collector,  where  the  general  business  of  the  re- 
<^iTer  f8  conducted,  this  is  a  sulflcient  payment,  and  the  tax  collector  can  not 
after  such  payment  sue  for  the  tax  due  by  each  brewery.  It  was  paid  with  the 
■mp^esate  estimate  upon  which  tbe  amount  for  the  license  tax  was  estimated. 

AFFEAIi  from  the  Oivil  District  Oonrt  for  the  Parish  of  Orleans, 
Monroe^  J. 

E,  JET.  McOaleh,  Jr,^  for  State  of  Lonisiana,  Appellant. 
*  Hon.  Saxoael  D.  McBnery,  Associate  Justice,  resigned  March  1, 1897. 


aUPRBME  OOURT  OF  LOUISIANA. 


Dank  vs.  Brewing  Association. 


Dinkelspiel  &  Hart  and  Buck,  WaUh  &  Buck  for  Receiver,   Ap- 
pellee. 


Snbmitted  on  briefs  November  16,  1896. 
Opinion  handed  down  November  30,  1896. 
Rehearing  refased  January  4,  1897. 


The  opinion  of  the  conrt  was  delivered  by 

McEnbrt,  J.  In  the  above  entitled  case  the  defendant  corpora- 
tion, which  had  been  placed  in  the  hands  of  a  receiver,  filed  through 
said  receiver  an  account.  The  State  Tax  Oollectors  for  the  First, 
Second,  Third  and  Fourth  Districts,  filed  oppositions  to  the  account, 
alleging  that  the  State  of  Louisiana  had  a  privilege,  outranking  all 
others,  for  licenses  due  by  said  association  for  conducting  business 
in  the  several  districts  in  which  breweries  were  located. 

On  motion,  presumably  by  consent  of  all  parties,  the  oppositions 
were  transformed  into  rules  and  consolidated,  and  there  was  one 
answer  and  one  judgment. 

The  Tax  Collectors  urge  that  a  license  tax  should  be  collected 
from  each  brewery,  and  the  receiver  claims  that  the  payment  of  the 
license  tax  on  the  business  done  by  all  the  breweries,  at  one  place 
where  the  general  business  is  conducted,  was  a  compliance  with  the 
law. 

The  evidence  shows  that  the  gross  business  done  by  the  associa- 
tion, in  all  the  breweries,  was,  for  the  year  1896,  six  hundred  and 
eighty- one  thousand  eight  hundred  and  fifteen  dollars.  This  is  the 
aggregate  receipts  of  all  the  breweries.  One  of  the  breweries  to 
which  the  receipts  of  the  business  done  by  the  others  were  delivered, 
was  located  in  the  First  District. 

The  Tax  Collector  of  this  district  was  paid  the  license  which  the 
State  demands  for  the  amount  of  business  done  by  the  association. 
Each  brewery  paid  its  license  tax  in  the  aggregate  estimate.  The 
tax  on  the  amount  of  business  done  by  each  brewery  has  been  paid 
to  the  State.  The.State,  therefore,  has  no  demand  against  the  asso- 
ciation. 

Judgment  affirmed. 


FORTY-NINTH  ANNUAL  REPORTS,  1897. 
O'Neill  T8.  Lelnicke. 


No.   12,208. 
Mrs.  Oarrib  Augusta  O'Neill  vs.  Conrad  Lbinicke. 

Prescription  only  begins  to  ran  in  favor  of  the  father  whn  has  rooeiyed  money  for 
bis  daoghter  from  the  time  demand  has  been  made  for  the  same,  or  from  the 
date  of  settlement  between  them,  showing  balance  due. 

When  money  has  been  remitted  to  the  father  by  the  grandfather  of  his  daughter, 
and  is  followed  by  a  letter  of  advice  which  directs  the  Investment  of  the  capi- 
tal, or  a  part  of  It,  for  the  benefit  of  his  granddaughter,  the  child  of  his 
daughter,  with  full  discretion  to  the  son-in-law  to  Invest  and  control  the  dis- 
position of  the  money,  and  there  Is  nothing  said  In  the  letter,  other  than  as  to 
the  use  of  the  Interest  by  the  son-in-law  for  household  expenses,  about  the 
money  being  for  the  individual  use  of  the  son-in-law,  It  will  be  Interpreted  to 
be  as  to  the  capital  a  donation  to  the  granddaughter  and  not  to  the  father. 

APPEAL  from  the  Civil  District  Coart  for  tlie  Parish  of  Orleans. 
King,  J, 

BoMnders  A  Miller  (and  Walter  Hyde  Saunders^  of  Coansel) ,  for 
Plaintiff,  Appellee. 


Frank  L.  Richardson  and  Philip  H.  Mentz,  for  Plaintiff,  Appellee. 


Ar^ned  and  submitted  December  4,  1893. 
Opinion  handed  down  December  14,  1896. 
Rehearing;  refused  January  4,  1897. 


The  opinion  of  the  court  was  delivered  by 

McEnrry,  J.  The  plaintiff  brought  this  suit  to  recover  from  her 
father  the  sum  of  twelve  thousand  three  hundred  and  fifty  seven 
dollars. 

The  grandfather  transmitted  to  her  father  this  amount  of  money 
which  she  urges  was  intended  for  her.  The  father  claims  the  amount , 
less  a  certain  amount  which  he  invested  for  his  daughter.  The 
mother  of  the  plaintiff  died  before  this  sum  was  transmitted.  The 
money  was  left  in  the  father's  hands,  without  objection  on  the  part 
of  plaintiff,  until  the  institution  of  this  suit. 

There  was  judgment  for  plaintiff  for  the  amount  of  the  sum  trans- 
mitted, less  amonnt  invested. 

The  money  was  sent  without  any  letter  of  advice.  It  was  followed 
by  the  following  instructions  to  the  father : 


SUPREME  COURT  OF  LOUISIANA. 


O'Neill  vs.  Leinicke. 


*'  Father  to  save  costs  of  court  did  not  want  to  call  it  (the  remit- 
tance) &n  inheritance;  and  in  any  event  (aberhanpt),  father  was  of 
the  opinion  that  yon  wonld  keep  it  aecret,  and  make  no  cpmmnnica- 
tion  of  it  to  any  one,  not  even  to  Carrie;  for  only  too  easily,  on  such 
occasions,  there  appear  flatterers  (parasites)  of  every  kind  (shape)  ; 
but  things  that  happened  can  no  more  be  changed.  Bat,  as  you 
now,  as  Lina's  rightfal  heir,  are  unconditional  disposer,  and  have  the 
right  to  dispose  of  it  by  testament,  father  only  desires  the  wish 
expressed  that  you  should  apply  (invest)  and  administer  this  capita^ 
entirely  according  to  your  own  will  and  judgment,  without  allowing 
yourself  to  be  influenced  by  any  one;  whether  you  will  use  the 
interest  (income)  in  your  household,  or  donate  it  as  dowry  (marriage 
gift)  to  Oarrie,  is  left  entirely  to  your  discretion  (judgment).  Only 
father  would  wish  (would  like)  that  you  would  invest  surely 
(securely)  a  flzed  amount  for  Carrie,  that  it  may  in  age  afford  a  cer- 
tainty and  not  slip  through  the  fingers.  In  any  event,  father  expects 
positively  that  Carrie,  for  her  own  adoantage,  conform  unconditionally 
to  the  dispositions  (unerdaungen)  of  her  father.  You  know  father 
well  enough  to  know  that  he  is  distinctly  not  in  accord  with  the 
American  woman- emancipation,^^ 

There  is  a  conflict,  in  fact  a  contradiction  in  the  testimony  of  the 
daughter  and  father  in  this  case.  Happily,  we  are  not  called  upon 
to  say  which  is  the  more  reliable,  the  declarations  of  daughter  or 
father.  The  contradictions  in  this  testimony  relate  more  particularly 
to  the  constrnction  which  the  father  placed  upon  the  letter,  advising 
him  as  to  the  disposition  of  the  sum  remitted.  This  letter  is  not  a 
contract  or  agreement  of  dubious  import  to  be  interprated  by  the 
conduct  of  the  parties  in  relation  to  it  and  the  interpretation  they 
placed  upon  it. 

The  language  and  declarations  of  the  grandfather  are  alone  to  be 
considered.  If  the  money  was  intended  as  a  donation  to  the  father, 
but  construed  by  the  parties  to  be  for  the  daughter,  their  construc- 
tion could  not  destroy  the  donation  and  take  it  from  the  father, 
when  discovering  his  error,  he  asserted  his  claim  to  the  money. 
Nor  would  the  father's  belief,  and  his  acts  based  upon  it,  that  it  was 
a  donation  to  him,  and  acquiesced  in  by  the  daughter,  who  gave  the 
same  interpretation  to  the  language  of  the  grandfather,  destroy  the 
daughter's  right  to  assert  her  claim  when  she  discovered  her  error 
and  that  of  her  father. 
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We  wfll  therefore  eliminate  the  testimony  of  both  father  and 
danghter,  except  so  far  as  it  relates  to  the  immediate  production  in 
e7ideace  of  the  declarations  of  the  grandfather  contained  in  the 
above  letter. 

The  father  was  not  heir  to  his  deceased  wife.  There  was  no  estate 
for  him  to  inherit  through  her  from  the  grandfather,  as  he  was  alive. 
Bven  admitting  that  he  was  heir  to  his  wife,  the  letter  says  nothing 
about  the  remittance  being  an  advance  to  the  father  as  heir. 

The  only  reasonable  interpretation  that  can  be  given  to  the 
expression  in  the  letter:  *'  But  as  you  now  as  Lina's  rightfnl  heir 
are  unconditional  disposer  and  have  the  right  to  dispose  of  it  by  testa- 
ment, father  only  desires  the  wish  expressed  that  yon  should  apply 
(invest)  and  administer  this  capital  entirely  according  to  your  will 
and  judgment  without  allowing  yourself  to  be  influenced  by  any 
one,''  etc.,  is  that  the  grandfather  considered  the  father,  as  the  sur* 
Tiving  spouse,  the  guardian  of  his  daughter's  welfare,  as  his  wife 
had  been  when  living.  The  sentence,  we  believe,  was  used  as  a 
lynonym  to  express  the  power  of  the  father  over  the  daughter,  thus 
impressing  upon  him  that  as  the  guardian  of  his  daughter,  her  will 
should  be  subjected  entirely  to  his  own  in  the  disposition  of 
the  money.  He  was  to  invest  the  capital,  and  the  use  of  the  inter- 
est was  left  tj  bis  discretion  to  be  employed  in  his  household 
expenses  or  for  the  dowry  of  his  daughter.  '^  In  any  event  father 
expects  positively  that  Carrie,  for  her  own  advantage,  conform 
onconditionally  to  the  dispositions  of  her  father."  Here  is  a  declar- 
ation that  in  the  investment  of  the  money  the  daughter  will 
not  oppose  her  will  to  that  of  her  father.  This  declaration  is  totally 
at  variance  with  the  dominion  which  the  father  would  have  over  the 
money  had  it  been  intended  as  a  donation  to  him. 

Through  the  whole  letter  of  advice  there  are  expressions  which 
indicate  that  the  remittance  was  not  intended  as  a  donation  to  the 
father.  The  letter  exhibits  a  fear  on  the  part  of  the  grandfather 
that  the  money  would  ''slip  through  the  fingers"  of  his  daughter,  if 
she  had  control  of  it,  and  she  was  not  to  be  made  acquainted  with 
the  receipt  of  the  money  for  fear  that  ''flatterers"  would  despoil  her 
of  it. 

There  is  not,  as  we  have  said,  a  syllable  in  the  letter  to  indicate 
that  the  remittance  was  intended  as  a  donation  to  the  father,  except, 
perhaps,  the  language  quoted  "  as  Lina's  rightful  heir,"  etc.     This 
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declaration  follows  that  part  of  the  letter  in  which  the  grandfather 
desires  the  remittance  to  be  kept  secret  from  *'  Carrie"  for  fear  of 
'<  flatterers,"  showing,  in  our  opinion,  that  the  grandfather  had  in 
his  mind  the  duties  which  the  father,  as  surviving  parent,  owed  to 
the  daughter,  and  admonished  him  of  them. 

It  is  argued  that  the  father  had  taken  care  of  his  brother-in-law, 
an  unfortunate  brother  of  the  wife,  and  the  grandfather  had  inti- 
mated his  pleasure  to  make  compensation.  But  there  is  nothing  in 
the  letter  to  show  that  the  remittance  was  intended  as  a  remunera- 
tive donation.  If  it  had  been,  the  donor  could  not  and  would  not 
have  placed  restrictions  upon  its  disposition. 

The  letter  of  advice  means,  in  a  just  interpretation  of  it,  consider- 
ing its  language  in  connection  with  the  relationship  of  the  parties, 
that  the  grandfather  remitted  the  money  for  his  daughter,  the  capi- 
tal to  be  invested  for  the  daughter,  and  the  interest  to  be  at  the 
disposal  of  the  father  for  household  expenses,  to  defray  in  part  the 
expenses  of  the  daughter,  unless  the  father  saw  proper  to  use  it  for 
her  as  dowry.  If  there  should  be  a  demand  upon  the  father  to  use  a 
part  of  the  capital  for  his  daughter,  a  certain  part  of  it,  at  all  events, 
had  to  be  invested  for  the  daughtbr. 

The  letter  in  the  record  is  a  translation,  but  we  doubt  not  that  the 
original  text  would  more  exactly  define  its  meaning,  and  accord  with 
our  interpretation. 

The  defendant  pleads  the  prescription  of  ten  years.  It  has  no 
application  to  the  facts  in  this  case.  The  father  was  the  custodian 
of  the  money  f:>r  his  daughter.  The  prescription  could  only  com- 
mence to  run  from  a  demand  for  its  return  to  the  daughter,  or  from 
a  settlement  between  them.     He  held  the  money  as  a  fiduciaryc 

The  daughter  does  not  claim  the  revenues  of  the  money.  The 
District  Judge  declined  to  give  judgment  decreeing  the  daughter  the 
owner  of  the  house  purchased  in  the  father's  name  with  part  of  the 
money,  but  gave  judgment  for  the  amount  due,  after  deducting 
investments  which  had  been  made  by  the  father  in  the  name  of  his 
daughter. 

Judgment  afl9rmed. 
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No.  12,180. 

MiCHBLB     SCIORTINO     VS.     ORBSCBNT     OITY     RAILROAD     COMPANY.       I'^g"      Vl' 

(104  1» 
Tbii  ease  inyolyes  a  question  of  fact.  The  defendants' car  Injured  a  child  of  tender      1^^   ^  ' 

y«ars  on  Its  track,  and  there  was  an  entire  absence  of  negligence  on  the  part  of 

defendaDts'  employees.    The  accident  was  unavoidable. 

APPEAL  from  the  Civil  District  Oourt  for  the  Parish  of  Orleans. 
^    Monroe,  J. 


Benjamin  Bice  Forman  and  B,  B.  Forman,  Jr.,  for  Plalatifif,  Appel- 
lant. 


FaTTwr,  Jonas  &  Kruttsohnitt  and  Hemes  T,  Ourley  for  Defendants, 
Appellees. 


Argned  and  submitted  November  4,  1896. 
Opinion  handed  down  November  16,  1896. 
Rehearing  refused  January  4,  1897. 


The  opinion  of  the  court  was  delivered  by 

HcEkery,  J.  The  plaintiff  brought  this  suit  to  recover  of  defend- 
ants the  sum  of  ten  thousand  dollars  damages,  for  the  use  and 
benefit  of  his  minor  child  who  was  injured  by  defendants'  car. 

The  child  was  eighteen  months  old  when  the  injury  was  inflicted. 
He  was  on  defendants'  track. 

The  car  was  going  at  the  rate  of  five  miles  an  hour.  It  was  forty 
feet  from  the  child  when  it  was  discovered  that  the  child  was  on  the 
track.  It  is  in  evidence  that  an  electric  car  going  at  that  rate  of 
speed  can  only  be  checked  or  stopped  not  at  less  than  that  distance. 

The  testimony  is  that  the  motorman  did  everything  in  his  power 
to  avoid  injuring  the  child,  after  he  saw  it  on  the  track.  A  passenger 
in  the  car  gives  the  most  satisfactory  account  of  the  efforts  of  the 
motorman  to  stop  the  car.  There  is  no  contradiction  of  his  testi- 
mony. The  mother  and  brother  of  the  child  attribute  the  accident 
to  the  fact  that  the  motorman  was  not  looking  '*  straight  down," 
or  he  woold  have  seen  the  child  in  time  to  avoid  the  accident,  but 
they  say  he  was  looking  forward,  which  was  the  proper  direction  for 
him  to  view  the  track. 
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The  motorman  saw  the  child  about  as  soon  as  it  was  practicable 
for  him  to  do  so,  which  was  about  the  time  the  mother  saw  the  child 
on  the  track  and  screamed  to  the  motorman  to  stop.  We  are  sat- 
isfied that  the  defendant  company  was  in  no  way  negligent,  and  that 
the  accident  was  unavoidable. 

Judgment  affirmed. 


No.  12,062. 

Scottish  American  Mortgage   Oo.,  Ltd.,   vs.   Wm.    F.  Ogdbn, 
Individually  and  as  Tutor,  bt.  al. 

A  party  who  advanoes  money  to  a  tutor  is  not  bound  to  go  behind  the  delibera- 
ttous  of  a  family  meeting,  and  the  Judgment  thereon  to  Inquire  into  the  truth 
of  the  faots  recited.  Nor  Is  he  required  to  follow  the  destination  of  the  money 
adyanoed. 

A  broker  acting  for  one  party  In  a  particular  transaction  and  who  induces 
another  party  to  accept  a  proposal  made  by  his  principal,  the  party  ^accepting 
the  proposal  can  not  be  charged  with  constructive  notice  of  facts,  which  if 
known  would  make  the  acceptance  a  nullity  If  attacked  by  the  principal 
making  the  proposal  through  the  agent. 

Where  a  tutor  cultivates  for  minors  their  property  and  petitions  for  the  con- 
vening of  a  family  meeting  to  deliberate  upon  the  borrowing  of  money  for  the 
education  and  maintenance  of  the  minors,  and  the  meeting  advises  the  bor- 
rowing of  money  which  is  approved  by  the  Judge,  the  papers  on  their  face,  by 
such  recitals,  do  not  disclose  the  fact  that  the  money  to  be  borrowed  is  beyond 
the  revenues  of  the  minors.  The  tutor  has  the  right  to  cultivate  the  planta- 
tion, and  the  net  proceeds  constitute  the  revenue.  It  Is  essential  ^to  cultivate 
the  place  to  create  this  revenue. 

Where  the  family  meeting  authorizes  the  making  of  ten  notes  for  the  money  bor- 
rowed payable  in  instalments,  and  twenty  are  made,  ten  being  for  the  interest 
calculated  to  maturity  with  eight  per  cent,  interest  from  maturity,  there  Is  no 
excess  of  authority  exercised  by  the  tutor,  when  tlie  transaction  shows  only 
the  amount  authorized  to  be  borrowed  was  evidenced  by  the  sales,  and  the 
separation  of  interest  from  principal  was,  in  reality,  benefloial  to  the  minors. 

The  interest  notes  so  drawn,  with  eight  percent,  interest  from  maturity,  do  not 
bear  usurious  interest.  The  Interest  was  capitalized. 

The  family  meeting  had  the  authority  to  provide  for  brokerage  for  the  negotia- 
tion of  the  loan. 

Tutors  when  they  contract  in  pursuance  of  the  advice  of  a  family  meeting  and 
the  Judgment  thereon,  must  confine  themselves  within  clear  and  distinct 
instructions  given.  The  contract  gets  its  binding  force  from  the  family  meet- 
ing. Therefore,  In  the  act  of  mortgage,  when  the  family  meeting  did  not 
recommend  the  waiving  of  appraisement,  the  tutor  in  the  mortgage  can  not 
waive  it. 
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A  foreign  corporation  lending  money  to  a  resident  of  ihia  State,  througti  broker* 
domiciled  In  Mississippi,  do  not  come  within  the  meaning  of  Art.  236  of  the 
Gonstltntion. 

APPEAL  from  the  Eighth  Jadicial  District  Oonrt  for  the  Parish  of 
Concordia.     EllU^  J. 


LaaaruMy  Moore  &  Lace  for  Plaintiff,  Appellee. 


John  8.  Boatner  for  Defendant,  Appellant. 


Argned  and  submitted  November  6,  1896. 
Opinion  handed  down  November  16,  1896. 
Rehearing  refused  January  4,  1897. 


The  opinion  of  the  conrt  was  delivered  by 

McEnbby,  J.  In  1882  W.  F.  Ogden,  as  tutor  of  his  minor  chil* 
dren,  had  a  family  meeting  convened,  and  its  deliberations  were 
homologated  in  the  interest  of  the  minors. 

The  meeting  advised  the  borrowing  of  one  hundred  and  twenty- 
five  thousand  dollars,  to  be  secured  by  mortgage  on  a  plantation 
owned  by  the  children. 

The  proceedings  convoking  the  meeting  and  the  deliberations 
show  that  the  money  to  be  borrowed  was  for  the  support  and  edu- 
cation of  the  minors. 

A  mortgage  loan  was  secured  in  accordance  with  the  recom- 
mendation of  the  meeting  and  the  order  of  the  judge  homologating 
the  same. 

This  mortgage  debt  was  not  paid.  The  tutor  in  1888  petitioned 
for  and  obtained '  an  order  for  another  family  meeting,  which  wa» 
convoked  for  the  sole  purpose  as  urged  in  the  first  meeting.  The 
deliberations  were  approved  by  the  judge.  This  family  meet- 
ing recommended  the  taking  up  of  the  first  mortgage  debt  and 
the  borrowing  of  twelve  thousand  dollars,  and  the  payment  of  twelve 
hundred  dollars  for  brokerage  in  negotiating  the  loan,  and  authorized 
the  execution  by  the  tutor  of  the  mortgage  to  secure  the  loan,  to 
be  evidenced  by  ten  promissory  notes.  Francis  Smith  &  Oo. ,  who 
were  doing  business  in  Vioksburg,  Miss.,  were  selected  by  the  tutor 
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to  negotiate  the  loan.  Their  baainess  was  that  of  mortgage  brokers, 
to  receive  proposals  for  loans,  investigate  titles  and  valaes  of  prop- 
erty and  the  safety  of  the  investment,  which  they  reported  to  the 
company  or  corporation  from  whom  they  solicited  the  money.  This 
xsompany,  on  the  report,  either  accepted  or  rejected  the  loan.  In 
this  instance  the  plaintiff  corporation  was  solicited  to  make  the  loan, 
which  was  accepted  and  the  mortgage  executed,  the  ten  notes  for 
the  principal  issued  and  ten  notes  for  interest  separately  issued. 

The  mortgage  was  executed  and  accepted  in  Louisiana,  and  the 
notes  executed  in  Louisiana,  but  made  payable  in  Vicksburg.  The 
acceptance  of  the  proposition  to  loan  was  made  by  the  company, 
either  in  Scotland  or  in  Vicksburg,  by  the  brokers  for  the  company 
or  corporation.  It  is  immaterial  for  the  purposes  of  this  case, 
where  the  contract  of  loan  was  accepted,  so  it  was  beyond  the  juris- 
diction of  this  State. 

The  tutor  failed  to  pay  all  the  mortgage  indebtedness,  and  the 
plainticr  corporation  foreclosed  its  mortgage.  The  suit  was  met  by 
an  injunction  from  the  children  of  W.  P.  Ogden,  who  were  minors 
when  the  loan  was  negotiated  and  the  mortgage  executed. 

The  grounds  for  the  injunction  are: 

1.  That  in  executing  the  mortgage  the  tutor  exceeded  the  author- 
ity given  to  him  by  the  family  meeting  in  executiug  twenty  instead 
of  ten  promissory  notes,  and  that  the  ten  interest  notes  bear  8  per 
4!ent.  interest  from  their  maturities,  thus  making  compound  or  usu- 
rious interest,  and  that  the  act  of  mortgage  contains  more  onerous 
atipulations  than  authorized  by  the  family  meeting. 

2.  That  the  act  of  mortgage  contained  the  stipulation  that  the 
mortgaged  property  should  be  sold  without  benefit  of  appraisement, 
which  was  not  recommended  in  the  deliberations  of  the  family  meet- 
ing. 

3.  That  plaintiff  in  execution  is  a  foreign  corporation,  and  had  not 
complied  with  Art.  236  of  the  Constitution,  and  that  the  act  of 
mortgage  is  null  and  void,  having  been  executed  in  violation  of  a 
prohibitory  law. 

4.  That  the  minors  never  received  any  benefit  from  the  money 
secured  by  act  of  mortgage. 

6.  That  the  money  borrowed  from  plaintiff  in  executory  proceed- 

ings  was  obtained  for  the  purpose  of  paying  the  debt  of  their  tutor. 

6.  That  there  was  no  consideration  for  the  twelve  hundred  dollars 
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aatborised  by  the  family  meeting  to  be  paid  for  brokerage,  as  Smith 
&  Co.  were  the  agents  of  the  plaintiffs. 

The  lower  coart  dissolved  the  injanction,  except  as  to  that  part  in 
reference  to  the  sale  without  appraisement,  and  ordered  the  sale  of 
the  property  with  benefit  of  appraisement. 

The  plaintifFs  in  injanction  have  appealed.  Defendants  in  same 
have  prayed  for  an  amendment  to  the  judgment,  reversing;  that  part 
of  the  judgment  relating  to  the  sale  with  appraisement. 

The  proceedings  in  both  family  meetings  are  regular,  and  the 
deliberations  were  on  the  facts  alleged  in  the  petition  for  the  meet- 
ing. The  plaintiffs  in  injanction  contend  that  the  money  raised  on 
the  first  mortgage  was  to  pay  a  debt  of  the  tutor,  and  the  second 
was  but  a  continuance  of  the  first;  the  taking  up  of  the  debt  of  the 
taior  in  the  first  mortgage  granted,  which  was  for  the  purpose  of 
paying  the  individual  debt  of  the  tutor,  and  that  no  part  of  the  debt 
secured  by  either  mortgage  inured  to  the  benefit  of  the  minors. 

This  may  be  true,  but  the  petition  of  the  tutor  and  the  delibera- 
tions of  the  family  meeting  emphatically  declare  that  the  money  to 
be  raised  by  the  mortgage  was  for  the  education  and  maintenance  of 
the  minors.  The  creditor,  the  party  with  whom  negotiations  were 
opened  for  the  purpose  of  borrowing  the  money,  was  not  compelled 
to  institute  an  investigation  beyond  the  recitals  in  the  proceedings 
of  the  family  meeting. 

The  import  of  their  meaning  is  absolute  verity,  and  there  must  be 
something  in  the   proceedings  suggesting  fraud,  or  the  mortgage 
creditor  must  be  charged  with  knowledge  of  the  intent  to  defraud 
the  minors. 
Cane,  Tutrix,  vs.  Oawthon,  32  An.  968. 
Qilmer  vs.  Winter,  47  An.  37. 

The  creditor  can  not  be  made  responsible  for  the  funds  because 
he  has  no  control  of  them.  His  responsibility  ceases  after  the 
money  has  been  advanced,  and  to  invalidate  the  mortgage  it  is 
essential  that  he  should  have  known  before  the  mortgage  was  exe- 
cuted of  the  intended  diversion  of  the  fuads  and  of  the  fraud  in- 
tended to  be  practised  upon  the  minors.     Id, 

There  is  no  evidence  in  the  record  that  the  mortgage  creditor  had 
any  knowledge  whether  the  first  mortgage  was  for  the  individual 
debt  of  the  tutor,  nor  is  there  any  evidence  charging  them  with 
notice   that  the  second    mortgage  debt  was  given  for  any  other 
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parpoBe    than    that    stated    in    the    deliberations    of    the    family 
meeting. 

Bat  the  plaintiffs  in  in]anction  urge  that  Smith  &  Oo. ,  the  agents 
of  the  tutor,  in  negotiating  the  mortgage  were  also  the  agents  of 
the  corporation  lending  the  money,  and  therefore  they  were  con- 
strnctively  charged  with  notice.  In  the  record  there  is  a  power  of 
attorney  from  the  tutor  to  Francis  Smith  &  Oo.,  specially  authoriz- 
ing them  to  borrow  the  money  from  the  plaintiff  in  executory  pro- 
cess. That  they  were  authorized  to  accept  the  mortgage,  investi- 
gate title  and  value  of  property  for  this  purpose,  would  be,  on  this 
account,  carrying  the  doctrine  of  constructive  notice  to  an  unrea- 
sonable extent.  Bat  there  is  no  evidence  that  Francis  Smith  &  Oo. 
had  any  knowledge  that  the  money  had  been  raised  on  the  first 
mortgage  to  pay  the  debt  of  the  tutor. 

There  was  nothing  in  the  proceedings  of  either  family  meeting  to 
suggest  to  them  that  the  money  was  destined  for  the  individual  use 
of  the  tutor.  This  point,  however,  is  put  at  rest  by  the  fact  that 
Smith  &Oo.,  mortgage  brokers,  were  the  special  agents  for  plain- 
tiffs in  injunction,  that  is,  the  tutor,  and  solicited  the  loan  from 
plaintiffs,  and  therefore  any  knowledge  the  agent  had  could  not  be 
charged  to  plaintiffs  in  executory  process  unless  communicated  to 
the  lender.     Seixas  vs.  Oitizens  Bank,  38  An.  424. 

Article  8017,  Oivil  Oode,  says  the  ''  obligations  of  the  broker  are 
similar  to  those  of  an  ordinary  mindsitory,  with  this  diffdraacd  that 
his  engagement  is  double  and  requires  that  he  should  observe  the 
same  fidelity  to  all  parties,  and  not  favor  on 9  more  than  the  other.'' 
There  is  no  evidence  in  the  record  that  the  mortgasre  brokers  failed 
in  fidelity  to  either  party.  It  is  certain  that  a  broker  acting  for  one 
party  in  a  particular  transaction,  who  induces  another  party  to  ac- 
cept a  proposal  from  his  principal,  that  the  party  so  induced  to  ac- 
cept the  proposition  can  not  be  charged  with  constructive  notice  of 
facts  which,  if  known,  would  make  the  acceptance  of  the  propo- 
sition a  nullity  if  attacked  by  the  prcipal.  This  is  the  condition  of 
this  case. 

It  is  urged  that  the  amount  borrowed  in  itself  shows  that  the 
amount  was  not  for  the  maintenance  and  education  of  the  minors, 
and  that  it  was  in  excess  of  their  revenues. 

Article  346,  O.  O.,  says  that  **  if  among  the  property  of  the  minor 
there  be  any  which  it  miy  be  necessary  to  work  as  a  plantation  or  a 
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manofactory,  the  tutor  shall  not  be  bound  to  administer  them  or 
cause  them  to  be  administered,  but  he  shall  be  permitted  to  let  them 
for  an  annual  rent  proportioned  to  their  value. "  Uader  this  article 
the  tutor  had  authority  to  cultivate  the  plantation.  It  was  neces- 
sary to  have  money  to  cultivate  it  to  raise  a  revenue  for  the  educa* 
tion  and  support  of  the  minor.  The  place  not  having  been  leased, 
the  revenues  of  the  minor  were  evidently  to  be  derived  from  its 
cultivation.  He  had  the  undoubted  right,  with  the  advice  of  a  fam- 
ily meeting,  to  borrow  money  for  this  purpose. 

We  do  not  think  the  tutor  exceeded  his  authority  in  multiplying 
the  evidences  of  debt  so  long  as  he  did  not  increase  the  debt  or 
place  addititional  hardens  upon  the  minors.  He  was  authorized  to 
execute  ten  promissory  notes  for  the  amount  to  be  harrowed.  He 
executed  ten,  payable  in  instalments  for  the  principal «  and  ten  for 
the  interest,  which  decreased  with  each  year.  This  arrangement  of 
the  debt  was,  in  our  opinion,  advantageous,  as  it  provided  the  con- 
venient payment  of  interest  and  thus  mide  it  easy  to  prolong  the 
Kerm  of  payment  with  the  consent  of  the  mortgage  creditor.  At  any 
rate  no  injury  was  done  to  the  minors.  The  interest  notes  were 
made  to  draw  interest  at  the  rate  of  eight  per  cent,  after 
maturity. 

It  is  true  that  the  interest  of  eight  per  cent,  is  on  the  interest.  But 
the  same  would  be  true  if  the  interest  had  been  capitalized  and 
added  to  the  principal  debt,  and  eight  per  cent,  interest  had  been  made 
payable  on  the  notes  after  maturity.  In  both  instances  the  interest 
is  capitalized,  which  brings  this  case  under  the  provisions  of  Art. 
2924  of  the  Civil  Code.     Martin  vs.  Sheriff,  87  An.  763. 

The  family  meeting  authorized  the  payment  of  brokerage  com- 
missions to  amount  of  twelve  thousand  dollars.  It  is  not  likely  that 
the  amount  authorized  to  be  borrowed  could  have  been  obtained 
without 'the  intervention  of  a  broker.  It  would  have  been  com- 
petent for  the  stipulation  of  the  commission  by  a  capacitated 
person. 

In  the  case  just  cited  this  court  said:  '<  The  legal  object  and  the 
legal  effect  of  the  authority  conferred  by  the  law  to  tutors,  when 
advised  and  empowered  thereto  by  a  competent  court,  under  the 
advice  of  a  family  meeting,  to  perform  certain  contracts  for  and  in 
the  name  of  the  minors  entrusted  to  their  charge,  are  to  assimilate 
•och  contracts  in  every  particular  to  the  acts  of  persons  of  fall  age." 
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As  an  incident  to  the  borrowing  of  the  money  the  eervicea  of  a 
broker  were  deemed  necessary  by  the  family  meeting.  They  advised 
the  employment  of  one  and  the  payment  of  the  commission.  It  was 
within  the  limits  of  their  power  and  to  the  advantage  of  the  minors. 
The  contract  wonld  be  legal  by  one  of  fall  age.  It  is,  therefore, 
legal  on  the  part  of  the  tator,  acting  for  and  on  behalf  of  the 
minors,  who,  for  that  particular  contract,  were  aathorized  through 
their  tator  as  though  they  had  attained  majority. 

Tutors,  when  they  contract  in  pursuance  of  deliberations  of  a 
family  meetiug,  must  confine  themselves  within  the  clear  and  well  - 
defined  instructions  given.  The  contract  gets  its  binding  force  from 
the  family  meeting.  Any  departure  from  the  recommendation 
inflicting  the  least  injury  upon  the  minors,  or  waiving  any  right  they 
may  have,  is  as  though  it  had  never  been  entered  into,  and  is  of  no 
effect.  The  family  meeting  did  not  recommend  a  sale  without  bene- 
fit of  appraisement. 

This  stipulation  in  the  mortgage  is  null  and  void.  That  the  minors 
or  some  of  them  have  since  attained  majority,  and  made  no  objec- 
tion, until  proceedings  were  instituted  against  them,  can  not  have 
the  effect  of  making  this  stipulation  valid.  It  was  such  an  agree- 
ment, not  authorized,  and  never  entered  into  by  them  that  they 
could  resist  its  attempted  enforcement  at  any  time. 

The  record  shows  that  Smith  &  Oo.  were  mortgage  brokers,  with 
an  office  in  the  city  of  Vicksburg,  Miss. ;  that  they  were  employed  by 
the  tutx>r  to  negotiate  the  loan  authorized  by  the  family  meeting ;  that 
they  borrowed  the  money  for  the  tutor  from  the  plaintiff  corporation, 
and  that  this  corporation  in  a  foreign  jurisdiction  accepted  the  security 
tendered  and  made  the  loan.  The  act  of  mortgage  was  executed  in 
this  State,  and  also  the  notes,  but  they  were  payable  in  Vicksburg. 
The  salient  fact  is  that  the  proposition  was  to  a  foreign  corporation 
to  advance  the  money,  and  it  accepted,  as  its  domicile,  thus  making 
the  contract  to  advance,  an  agreement  entered  into  beyond  the 
jurisdictional  limits  of  this  State.  In  other  words,  it  was  a  foreign 
corporation  lending  money  to  a  citizen  of  Louisiana  through  brokers, 
agents  of  the  borrower,  in  Vicksbnrg. 

This  case  can  scarcely  be  distinguished  from  that  of  Reeves  vs. 
Harper,  43  An.  521.  In  that  case  we  said:  '<  It  wonld  be  a  gross 
injustice  to  the  people  of  Louisiana  were  we  to  hold  that  the  Oonsti- 
tution  denied  them  the  privilege  of  borrowing  money  outside  of  the 
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State  from  foreign  corporations,  and  secaring  the  loans  by  mortgage 
of  their  property  in  this  State." 

The  prescription  pleaded  by  defendants  in  ezecntory  process  was 
mterrapted  by  an  anthentic  act  executed  by  the  tator. 

Judgment  affirmed. 


4»      l»l 

No.  12,226.  48i»26| 


State  of  Louisiana  vs.   Octave  Thibodaxtx. 

Ttae  jary  law  of  1894  authorizes  a  trial  Judge,  when,  In  his  discretion,  he  think» 
it  neeeaavry  and  proper,  to  require  the  jury  oommlsslon  to  select  additional 
Jurors  for  service,  either  as  regular  jurors  or  as  talesmen,  and  they  shall  b« 
SDminoDed  without  delay,  or  within  such  time  as  the  judge  mny  indicate;  and 
in  Interpreting  a  similar  law,  this  court  held  this  to  be  a  proper  exercise  of 
l^islatlTe  authority,  and  a  sound  public  policy. 

In  a  motion  for  new  trial  only  such  matters  can  be  ayailed  of  as  shall  have  trans- 
pired during  the  progress  of  the  prosecution,  and  its  refusal  because  of  alleged 
natlitles  in  the  proceedings  not  adverted  to  during  the  trial,  nor  brought  to- 
tbe  attention  of  the  jury,  will  not  be  reviewed  by  this  court. 

The  nse  of  the  words  **  then  and  there"  In  an  indictment  for  perjury  are  not  so- 
sacramental  that  they  should  appear  iii  exact  conjunction  therein,  and  being 
separately  employed  In  the  same  sentence  of  the  portion  of  the  information 
ebarging  the  taking  of  the  false  oath.  It  wlil  be  deemed  sufficient. 

In  snob  an  Indictment  It  is  not  essential  that  the  authority  and  jurisdiction 
of  the  court  administering  the  oath  should  be  expressly  averred  if  they  suffi- 
ciently appear  from  the  facts  set  forth,  and  when  the  presentation  for  perjury 
is  in  the  same  court  in  which  the  perjury  was  committed,  it  may  take  judicial 
cognizance  of  Its  own  jurisdiction  if  the  Indictment  sufficiently  sets  for^h  the 
facts. 

A  PPEAL  from  the  Eleventh  Jadicial  District  Court  for  the  Parish 
^     of  Acadia.     Dupri^  J. 


M.  J,  Cunningham,  Attorney  General,  and  R,  Lee  Oarland,  District 
Attorney,  for  Plaintiff,  Appellee. 


Philip  8,  Pagh  for  Defendant,  Appellant, 


Submitted  on  briefs  November  7,  1896. 
Opinion  handed  down  November  15,  1896. 
Rehearing  refused  January  4,  1897. 
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The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Having  been  convicted  of  the  crime  of  perjary  and 
sentenced  to  hard  labor  in  the  penitentiary  for  a  term  of  five  years, 
the  defendant  has  appealed. 

The  grounds  npon  which  his  counsel  relies  are  the  following, 
as  extracted  from  his  brief,  viz. : 

«  The  defendant  relies  for  a  reversal  on  the  following  points : 

''  1.  That  the  jury  which  tried  him  was  nnlawfally  constituted, 
because  the  panel  from  which  it  was  drawn  was  illegally  constituted, 
for  the  reason  that  the  judge  and  the  jury  commissioners  had  neither 
power  nor  authority  under  the  law  to  draw  a  panel  in  the  middle  of 
the  term. 

*'  2.  That  the  motion  for  a  new  trial  should  have  been  sustained, 
for  the  proceedings  in  which  the  perjury  was  alleged  to  have  been 
committed  had  been  declared  absolutely  null  and  void  by  the 
Supreme  Court,  and  that,  under  the  law,  no  conviction  of  perjury 
could  lie  in  a  prosecution  which  had  been  finally  terminated  by  a 
decision  of  that  character. 

'*  3.  That  the  indictment  is  fatally  defective  in  not  alleging  that 
the  oath  was  taken  before  an  officer  having  authority  to  administer 
oath8y  as  required  by  law,  and  that  the  time  and  place  where  the 
oath  was  administered  was  not  described  by  the  use  of  the  technical 
words  '  then  and  there.'  " 

The  charge  of  perjury  consists  in  a  certain  alleged  false  statement 
made  in  a  matter  material  to  the  issue  in  the  cause  entitled  State  of 
Louisiana  vs.  Octave  Thibodeaux  et  als, ,  the  present  defendant  an4 
Auguste  Thibodeaux  being  therein  jointly  indicted  with  the  murder 
of  Hugh  Geiger — the  homicide  having  been  caused  by  the  wrecking 
of  a  train  on  the  Midland  Branch  of  the  Southern  Pacific  Railroad 
connecting  with  Eunice. 

On  the  first  trial  of  said  cause  the  defendant  is  alleged  to  have 
sworn  that  he  was  present  at  the  wrecking  of  said  train,  whereas 
at  a  subsequent  trial  of  the  same  cause  he  swore  as  a  witness  to  an 
exactly  contrary  statement,  viz. :  that  he  was  not  present  but  was 
at  his  own  home. 


Preliminarily,  the  defendant's  counsel  filed  a  motion  to  quash  the 
venire  of  jurors  drawn  from  the  third  week  of  the  term,  and  chal- 
lenged the  array  for  the  following  reasons,  to -wit: 
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''That  on  the  17th  of  Jane,  1896,  the  court  ordered  the  drawing 
of  a  jary  panel  for  the  fourth  week  of  the  term,  the  week  for  which 
they  were  drawn  being  the  following  week,  commencing  Jane  22, 
1896,"  and  that  the  drawing  of  said  jary  was  ultra  vires  and  void, 
for  the  reason  that  the  jary  commissioners  had  no  power  or  author- 
ity under  the  law  to  draw  said  panel,  and  that  if  the  defendant  is 
tried  before  a  jary  drawn  from  said  panel  it  will  resalt  to  his  great 
injury,  and  that  any  verdict  or  sentence  thereunder  rendered  would 
be  likewise  illegal  and  void. 

''That  Sec.  6  of  Act  89  of  1894,  under  which  the  panel  was 
ipparently  drawn,  contains  no  provision  under  which  same  could  be 
legally  drawn." 

The  trial  judge  overruled  the  motion  to  quash  on  the  ground  that 
Sec.  6  of  Act  89  o/  1894  authorized  the  drawing  of  the  jury  as '  it 
was  done«  and  that  a  like  statute  was  so  interpreted  by  this  court  in 
SUte  vs.  Wright,  41  An.  600. 

The  section  of  the  statute  referred  to  is  of  the  following  tenor, 
Tix.: 

''That  whenever  the  District  Judge^  thinks  proper  he  shall  require 
the  jury  commission  to  select  additional  jurors  for  service,  either  as 
r^olar  Jurors  or  as  talesmen,  and  they  may  be  summoned  without 
delay,  or  within  the  time  the  judge  requires,"  etc. 

In  disposing  of  a  similar  motion  to  quash  the  array  we  said  in  the 
case  above  cited,  that  "  as  a  matter  of  public  policy  the  Legislature 
saw  fit  to  authorize  the  judge  during  the  term,  when  he  deemed  it 
aecessary,  to  order  the  additional  jurors." 

There  is  practically  no  distinction  between  the  two  statutes.  The 
motion  to  quash  the  array  is  not  well  taken. 


II. 

The  motion  for  new  trial  is  chiefly  directed  to  the  effect  of  the 
annulment  of  the  judgment  and  sentence  pronounced  in  the  case  of 
State  vs.  Thibodeauz,  in  which  the  perjury  of  the  defendant  is  as- 
■^S:nedy  same  having  been  annulled  and  reversed  by  the  decree  of 
this  court.  And  the  point  is  made  in  the  motion  that,  under  the 
law  and  settled  jurisprudence,  no  conviction  of  perjury  could  lie 
apon  testimony  given  in  the  course  of  a  prosecution  which  was  sub- 
sequently declared  null  and  void. 
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There  was  no  objection  made  to  the  indictment  on  that  ground, 
and  no  testimony  tendered  in  the  course  of  the  trial  tending  to  es- 
tablish the  nnllity  of  the  aforesaid  jadgment. 

Whether  the  perjary  was  committed  in  a  prosecution  which  was 
subseqaently  annulled  by  a  decree  of  this  court,  on  account  of  an 
invalid  indictment,  was  a  question  of  fact  for  the  jury  to  determine ; 
and  upon  adminiiAration  of  proof  upon  the  subject  on  behalf  of  the 
defendant,  it  would  have  become  the  duty  of  the  trial  judge  to  have 
charged  the  jury  upon  that  subject. 

But  the  record  discloses  that  no  proof  was  adduced  upon  that  sub- 
ject before  the  jury,  and  it  does  not  appear  that  this  question  was 
mooted  in  their  presence.  Consequently,  it  was  not  disposed  of  by 
the  verdict  of  the  j\'*ry. 

It  seems  evident  to  our  minds  that  some  objection  should  have 
been  interposed  at  the  trial  to  the  introduction  of  testimony  on  behalf 
of  the  State,  or  an  effort  made  by  defendant  to  bring  to  the  atten- 
tion of  the  jury  the  alleged  nullity  of  the  judgment  and  sentence  in 
the  case  of  State  vs.  Thibodeaux  (48  An.  600)  as  affecting  the  pres- 
ent prosecution  for  perjury. 

For  it  is  elementary  that  a  jury  can  pass  upon  nothing  but  evi- 
dence in  disposing  of  a  criminal  case ;  and  it  is  equally  plain  that 
the  trial  judge  is  powerless  to  g^ant  relief  upon  a  motion  for  new 
trial,  except  for  causes  arising  in  the  course  of  the  prosecution. 

But  counsel  insist  that  as  a  matter  of  law,  it  was  the  duty  of  the 
trial  judge  to  have  taken  cognizance  of  the  evidence — ^the  record  and 
opinion  of  this  court  which  were  introduced  on  the  trial  of  the  mo- 
tion— and  finding  the  verdict  and  judgment  to  have  been  annulled, 
and  declared  absolutely  void,  he  should  have  granted  a  new  trial  to 
have  afforded  the  defendant  relief. 

Reviewing  tha  authorities  we  find  the  trend  of  them  just  the  other 
way. 

Mr.  Wharton  says: 

'*  A  suit  which  is  actually  void  and  null  for  want  of  jurisdiction,  or 
other  incurable  defects,  is  not  one  in  which  perjury  can  be  com- 
mitted. But  if  the  proceedings  are  merely  voidable,  even  though 
there  be  such  defects  as  require  a  reversal  on  error,  false  swearing 
in  its  conduct  is  perjury,  if  such  false  evidence  could  by  any  con- 
tingency be  introduced  as  testimony."  2  Wharton's  Crim.  Law, 
Sees.  2225,  2212;  2  Bishop's  Crim.  Law,  Sec.  1028. 
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Now  ic  appears  that  the  verdict  and  jadgment  in  State  vs.  Thlbo- 
deans  were  annulled  and  reversed  becaase  of  an  illegality  in  the 
drawing  of  the  grand  jury  by  whom  the  indictment  was  fonnd.  There 
was  no  want  of  jnrisdiction  of  the  court,  or  Informality  in  the  in- 
dictment. Onr  decree  annulled  the  verdict  and  sentence,  and  <^  re- 
manded the  case  to  be  proceeded  with  according  to  law." 

State  va.  Thibodeauz,  48  An.  600.  The  motion  was  properly 
refused. 

III. 

The  defendant's  motion  in  arrest  of  jadgment  assigns,  that  the 
information  is  fatally  defective  in  not  setting  out  specifically  that 
the  defendant  did  ''  then  and  there  ''  before  the  Hon.  W.  0.  Per- 
ranlty  presiding 'judge,  take  his  tcorporal  oath — the  information 
rimply  employing  the  word  <*  then  "  only.  And  that  said  informa- 
tion is  farther  fatally  defective  in  not  setting  forth  that  the  defend- 
ant was  sworn  by  an  officer,  or  by  any  one  having  authority  to 
administer  oaths — same  being  absolutely  essential  to  the  validity  of 
the  information.  ' 

The  information  contains  the  following  declaration,  viz. : 

*'  On  the  twenty- seventh  day  of  June,  A.  D.  1895,  a  certain  issue 
was  joined  in  the  Eleventh  Judicial  District  Court  of  Louisiana  in  a 
certain  action  wherein  the  State  of  Louisiana  was  plaintiff,  and 
Octave  Thibodeaux  and  others  were  defendants;  and  that  afterward, 
to- wit,  on  the  day  and  year  aforesaid,  at  the  sitting  of  said  court  in 
and  for  the  said  parish  of  Acadia,  the  Hon.  W.  0.  Perrault,  presid- 
ing judge,  that  said  issue  came  on  to  be  tried,  and  was  there  tried  in 
due  form  of  law  by  a  jury  of  the  said  parish  of  Acadia,  in  that 
behalf  duly  taken  and  sworn  between  the  said  parties;  and  upon  the 
said  trial,  upon  the  issue  aforesaid,  one  Octave  Thibodeaux  did  then 
appear  and  was  produced  as  a  witness  in  his  own  behalf  and  in  behalf 
of  his  co-defendants  on  trial  of  the  issue  aforesaid,  and  the  said 
Octave  Thibodeauz  did  ihen^  before  the  Hon.  W.  O.  Perrault,  pre- 
siding judge  as  aforesaid,  take  his  corporal  oath  and  was  then  duly 
sworn,"  etc. 

Now,  while  it  does  not  appear  that  the  words  '*then  and  there  '' 
— and  which  defendant's  counsel  insists  are  sacramental — were  con- 
junctively used  in  the  information,  yet  they  were  both  employed 
separately  in  the  same  sentence  of  the  information.    For  instance : 
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''  Said  issue  came  on  to  be  tried  and  was  there  tried  in  dae  form  of 
law;"  and  ''  npon  the  said  trial  upon  the  issae  aforesaid,  one  Octave 
Thibodeauz  did  then,  before  the  Hon.  W.  0.  Perranlt,  presiding^  jadge 
as  aforesaid,  take  his  corporsii  oath  and  was  then  duly  sworn,"  etc. 

In  onr  opinion  the  quoted  language  of  the  information  suffices  and 
fulfils  the  requirements  of  the  law. 

Upon  the  next  proposition  there  appears  to  be  even  less  difficulty, 
as  it  clearly  appears  that  the  case  of  State  vs.  Thibodeaux,  in  which 
the  perjury  is  assigned,  and  the  insfcant  case  were  both  tried  before 
the  same  court,  the  same  judge  presiding  at  the  trial  of  both  cases. 
And  from  the  foregoing  extract  from  the  information  it  fully  appears 
that  defendant  was  charged  with  having  taken  his  corporal  oath  and 
being  duly  sworn  '<  before  the  Hon.  W.  O.  Perranlt,  presiding 
judge." 

The  alleged  false  oath  having  been  taken  before,  or  in  the  pres  * 
ence  of  the  presiding  judge,  in  open  court,  same  was  a  judicial  oath ; 
and  it  has  been  settled  by  adjudications  of  this  court  and  the  opin- 
ions of  text  writers  that  when  perjury  is  assigned  on  a  judicial  oath, 
it  is  sufficient  that  ihe  person  acting  is  one  of  a  class  of  officers  hav- 
ing prima  facie  authority,  and  does  administer  the  oath  with  due 
formality  and  solemnity,  in  the  presence  of  the  court,  it  having  juris- 
diction of  the  proceedings.     State  vs.  Dreifus,  38  An.  877. 

In  the  absence  of  formal  averment,  that  the  court  in  which  the 
false  oath  is  alleged  to  have  been  taken  had  competent  authority  (R. 
S.,  Sec.  868),  it  has  been  held  sufficient  that  the  jurisdiction  and 
authority  of  the  court  fully  and  substantially  appear  from  the  facts 
set  out  in  the  indictment.  State  vs.  Schlessinger,  88  An.  564;  2 
Bishop,  Criminal  Practice,  Sec.  914. 

In  the  case  cited  we  said : 

*'  If  a  court  may  take  judicial  notice  of  anything,  surely  it  may  do 
so  of  its  own  jurisdiction  in  a  case  which  was  pending  before  itself." 

And  in  the  immediate  succeeding  case  we  repeated  and  empha- 
sized what  was  said  in  Schlessinger's  case,  employing  this  language, 
viz.  : 

*<  That,  in  an  indictment  for  perjury,  it  is  not  essential  that  the 
authority  and  jurisdiction  of  the  court  administering  the  oath  should 
be  expressly  averred,  if  they  sufficiently  appear  from  the  facts  set 
out;  that  when  the  presentation  for  perjury  is  in  the  same  court  in 
which  the  perjury  was  committed,  it  may  take  judicial  cognizance  of 
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lis  own  jariadiction,  if  the  indictment  sufficiently  sets  forth  the 
facts,"  etc.     State  vs.  Orover,  88  An.  567. 

The  foregoing^  decisions  appear  to  have  solved  the  proposition 
contended  for  by  defendant's  connsel,  unfavorably  to  his  pretension. 

To  such  a  case  as  is  here  presented,  the  provisions  of  Revised 
Statutes,  Sec.  858,  does  not  apply. 

There  is  discoverable  in  the  proceedings  no  serious  charge  of 
error,  and  the  defendant  is  entitled  to  no  relief  at  our  hands. 

Judgment  affirmed. 


No.  12,200. 


Farrar,  Leake  df  LemXe^  for  Defendant,  Appellant. 


Argued  and  submitted  on  November  5,  1896. 
Opinion  handed  down  November  16,  1896. 
Rehearing  refused  January  4,  1897. 


The  opinion  of  the  court  was  delivered  by 

Watkiks,  J.  This  suit  is  for  the  recovery  of  fifteen  thousand 
dollars  damages  for  personal  injuries  sustained  by  the  plaintiff, 
whose  left  arm  was  crushed  while  engaged  in  coupling  an  oil  tank 
car  to  an  ordinary  freight  car  in  the  defendant's  government  yard 
in  the  city  of  New  Orleans  at  1:05  a.  m.,  on  the  31st  of  Jaly,  1895. 


Geobgb  Meyers  vs.  Illinois  Central  Railroad  Oo.  i  49    si 

I  go  728| 
A  railroad  company  having^  bad  transient  cars  of  other  companies  la  its  use  or  49  ^ll 
employment  regularly  inspected,  condemned  and  ordered  to  be  sent  to  its  52  1114| 
shops  for  repairs,  and  had  them  properly  tafirged  so  as  to  warn  Its  employees  ~^  j^ 
of  that  fact,  has  not  fully  discharged  its  obligation  of  due  care  toward  one  106  886 
engaged  in  the  performance  of  night  service  as  a  car  coupler  unless  the  tags 
are  of  such  a  size  and  character  as  to  bring  the  condemnation  of  the  ears  to 
his  attention,  or  he  Is  otherwise  informed  of  the  fact. 

APPE4L  from  the  Oivil  District  Oourt  for  the  Parish  of  Orleans. 
-*"     RightoTj  J. 

F.  M.  Gill,  for  Plaintiff,  Appellee. 
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Oo  the  trial  there  was  a  verdict  of  the  jary  in  favor  of  the  plain- 
tiff for  five  thousand  dollars  and  the  defendant  has  appealed.  The 
defendant's  counsel  filed  a  motion  for  a  new  trial  on  the  groand 
that  the  verdict  of  the  jury  is  clearly  contrary  to  the  law  and  the 
evidence,  bat  the  jndge  a  quo  declined  to  grant  it  on  the  groand 
that,  daring  the  twenty  years  he  had  occupied  the  bench,  he  could 
not  *' recall  a  single  instance  where  the  second  trial,  or  even  the 
third  verdict,  differed  materially  from  the  preceding  one.  *  *  * 
It  is  of  interest  to  the  republic  that  there  shall  be  an  end  of 
litigation." 

In  this  court  the  plaintiff  and  appellee  has  filed  an  answer  to  the 
appeal,  and  prays  that  the  amount  awarded  be  increased  to  fifteen 
thousand  dollars,  as  originally  claimed. 

The  averments  of  the  petition  are  substantially  that,  being  en- 
gaged as  an  employee  of  the  defendant  '<as  freight  car  coupler," 
and,  in  consequence  of  having  his  arm  crushed  while  engaged  in 
coupling  defendant's  cars,  it  was  necessarily  amputated  just  below 
the  elbow. 

The  charge  of  fault  and  negligence  on  which  he  rests  his  claim  to 
damages  are  as  follows,  viz. : 

<<  The  machinery  and  appliances  of  the  freight  car  were  worn  and 
defective,  the  draft  timbers  broken,  and  the  drawhead  gave  way 
and  went  under  the  car;  and  the  bumper  of  the  oil  tank  car,  on  the 
right  side  of  the  train,  came  in  contact  with  the  deadwood  of  the 
freight  car,  to  which  petitioner  was  to  couple  the  same,  causing  the 
aforesaid  casualty. 

"  That  said  casualty  occurred  in  the  city  of  New  Orleans,  in  the 
government  yard  of  said  company,  on  the  old  main  line,  and  con  - 
tinuation  of  Calliope  street,  about  half  a  mile  beyond  the  sjte  of  the 
old  depot. 

<<  Petitioner  is  informed  and  believes,  and  so  alleges,  that  on  or 
about  the  26th  of  July,  1895,  said  freight  car  and  its  machinery  and 
appliances  had  been  inspected,  condemned  and  ordered  to  the  shops 
by  the  inspector  of  said  company." 

His  petition  then  particularizes  the  defects  in  said  freight  car  and 
the  causes  of  the  accident  thus,  viz. : 

<<That  said  freight  car  was  without  grab-irons,  or  hand -holds,  not 
only  usual  and  necessary  but  required  for  the  greater  security  of  the 
men  in  coupling  and  uncoupling  cars,  and  for  the  prevention  of  all 
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acddents.     That  it  was  dark  and  no  light  to  ffaide  petitioner  save 
that  of  a  small  lantern  held  by  himeelf." 

Petitioner  avers  that  he  was  gailty  of  no  fault,  bat  that  the  afore- 
laid  injory  and  damage  were  occasioned  solely  by  the  worn  and 
defective  machinery  and  lack  of  requisite  appliances,  and  by  the 
cross  carelessness,  fanlt,  negligence  and  want  of  skill  on  the  part  of 
the  defendant,  its  officers  and  agents. 

Defendant's  answer  avers  that  plaintiff  was  not  injured  through 
the  negligence  of  its  officers  or  agents,  but,  on  the  contrary,  that 
tny  injury  he  suffered  while  he  was  engaged  in  coupling  its  cars  was 
eolely  dae  to  his  own  negligence  and  want  of  due  care. 

It  specially  denies  that  plaintiff  suffered  any  injury  on  account  of 
the  want  of  hand- holds  or  grab-irons  on  the  said  cars,  or  that  said 
alleged  injury  was  caused  by  the  want  of  proper  light.  That  if  said 
cars  were  defective  or  unfit  for  service,  or  had  been  examined,  con- 
demned and  ordered  to  be  sent  to  the  shops,  such  fact  or  defect  was 
patent  upon  the  cars  themselves,*  and  If  plaintiff  had  used  his  sense 
of  sight  he  would  have  had  full  knowledge  thereof.  But  that  if  such 
was  not  the  case  the  defendant's  answer  shows  that  the  '<  plaintiff, 
by  taking  employment  in  (its)  service,  assumed  the  risks  incident 
thereto." 

The  facts  gleaned  from  the  record  are  substantially  as  follows, 
vis.: 

At  1:05  A.  M.  of  the  night  of  the  31st  of  July,  1895,  the  plaintiff 
and  another  employee  of  the  defendant  were  engaged  as  switchmen 
in  coupling  cars  in  the  government  yard ;  and  whilst  thus  employed 
in  coupling  a  box  car  of  the  Richmond  &  Danville  Railroad  Company 
No.  1406,  to  an  American  Ootton  Oil  Company's  car  No.  521^  the 
accident  happened  to  the  plaintiff.  The  R.  &  D.  car  was  attached 
with  other  cars  to  a  locomotive  which  was,  at  the  time,  slowly  mov- 
ing, while  the  A.  C.  O.  car  was  stationary. 

The  plaintiff  is  a  professional  switchman  and  car- coupler,  and  had 
been  employed  as  such,  for  many  years  by  the  Louisville  &  Nash- 
ville and  Northeastern  Railroad  Oompanies,  prior  to  his  employment 
in  that  service  by  the  defendant  a  few  months  since. 

He  had  assigned  to  him  a  night  watch,  which  was  the  occasion  of 
his  being  engaged  in  coupling  cars  at  the  hour  of  1:05  a.  m.  ;  and 
the  only  light  afforded  him  was  that  of  a  small  lamp,  which  he  cus  - 
tomarily  carried  in  his  hand  or  under  his  arm  while  thus  employed. 
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This  service  may  be  deemed  hazardous  and  conseqaently  dangeroas, 
reqairing  the  exercise  of  skill  and  care  on  the  part  of  employees ; 
and  it  may  be  correctly  assnmed  that  such  employees  take  the  risk 
of  sach  dangers  as  are  necessarily  and  commonly  incident  thereto. 

Appertaining  to  the  accident  and  the  caase  of  it,  the  plaintiff  as  a 
witness  states,  that  in  attempting  to  make  the  aforesaid  conpling, 
he  took  a  position  on  the  right  side  of  the  track,  coupling  with  his 
left  arm ;  and  the  drawhead  closing  in,  the  bumper  caught  his  arm 
and  mashed  it,  so  that  it  had  to  be  amputated. 

Explaining  further  ^e  states,  that  draft  timbers  are  used  for  the 
purpose  of  holding  the  drawhead  in  position  so  that  the  coupling  of 
the  cai-s  can  be  efifected.  That  one  of  the  draft  timbers  is  placed  on 
one  side  of  the  drawhead,  and  one  on  the  other. 

That  they  are  made  of  wood,  4x6  generally,  and  about  three  feet 
in  length.     The  dead  wood  is  the  block  on  top  of  the  drawhead. 

On  this  occasion  he  says  the  draft  timbers  gave  way,  and  conse- 
quently the  drawhead  dropped  down  and  went  under  the  A.  0,  O. 
car  and  missed  the  coupling,  and  the  bumper  caught  his  arm  and 
crushed  it.  That  his  arm  was  caught  between  the  deadwood  of  the 
R.  &  D.  car  and  the  bumper  of  the  A.  0.  O.  car.  That  the  bump- 
ers are  so  placed  as  to  save  the  car  coupler  from  getting  hurt. 
That  he  attempted  to  make  the  coupling  by  setting  the  pin  on 
the  A.  O.  O.  car,  which  was  standing  still,  and  when  that 
car  and  the  R.  &  D.  car  came  togetherhe  threw  the  link 
upward  to  catch  the  pin  and  complete  the  coupling.  That  the 
pin  did  not  fall  when  he  threw  his  hand  up,  and  the  cars  came 
together  so  quick  that  he  did  not  have  time  to  get  his  arm  out. 
Says  he  had  set  the  pin  in  the  oil  tank  car,  and  held  his  lantern  in 
his  right  hand  and  threw  the  link  of  the  R.  &  D.  car  up  as  it  ap- 
proached, with  his  left  hand,  but  the  pin  would  not  drop,  as  it  was 
fast  in  the  hole ;  but  he  could  not  say  what  caused  it. 

He  affirms  that  if  the  drawhead  of  the  R.  &  D.  car  had  been  in 
good  conditi  n,  in  his  opinion  the  latter  and  the  bumper  of  the  oil 
tank  car  would  not  have  come  together. 

Another  employee  of  the  defendant  says  that  when  the  moving 
car  is  slacking  up  to  a  stationary  car  for  a  coupling  and  the  draw- 
heads  meet  each  other,  there  is  a  spring  which  gives  way  slightly, 
so  as  to  allow  them  to  meet  gently,  but  that  the  bumpers  do  not 
come  together. 
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That  it  iB  impossible  for  a  man  to  coaple  the  cars  when  they  come 
together  to  any  extent. 

Another  of  plaintiff's  witnesses,  and  an  employee  of  the  defendant 
as  foreman  of  the  switch  gang  in  the  government  yard,  states  that 
he  saw  and  examined  the  cars  in  question  on  the  morning  of  the  ac- 
cident at  about  the  hour  of  eight  o'clock. 

'*  Q.  What  was  the  condition  of  the  R.  &  D.  car,  No.  1406? 

**A.  It  was  shopped;  it  was  on  the  shop  track;  and,  also,  a  tank 
ear  next  to  it.  The  draft  timber  on  the  south  end  of  the  car  and  on 
the  up- town  side  was  smashed  and  broken  in,  and  that  allowed 
the  drawhead  to  go  in  from  its  place — the  draft  timber  being 
•mashed." 

States  that  the  drawhead  of  the  R.  &  D.  car  had  gone  in  some 
three  or  four  inches,  out  of  its  regular  position  for  coupling;  that 
this  permitted  the  deadwood  and  the  bumper  to  come  together. 

Another  of  defendant's  witnesses,  and  an  employee  of  the 
defendant  as  inspector  of  freight  cars,  states  that  he  was  in  the 
service  of  the  company  at  the  time  of  plaintiff's  accident,  and  was 
engaged  in  inspecting  cars  in  defendant's  government  yard.  States 
that  on  the  26th,  previous  to  the  happening  of  the  accident  on  the 
8lst  of  July,  18(?6,  he  examined  and  condemned  R.  &.  D.  car  No. 
1406,  and  ordered  it  sent  to  the  shop  for  repairs,  ana  prepared  and 
placed  upon  it  a  shop-card  marked  ''Shop  O.  D.,"  with  this  further 
endorsement,  viz. :  '<  R.  &  D.  1406,  D.  bolts  and  D.  timb.  B-K."  He 
explains  this  last  endorsement  to  mean,  ''  draft  bolts  and  draft  tim- 
ber broken."  He  states  that  the  writing  on  the  card  is  bis  own,  and 
that,  at  the  same  time,  he  made  the  following  entry  in  his  memo- 
randum book,  which  he  identified,  viz.: 

"  1406  R.  D.  One  deadwood  and  one  draft  timber,  two  draw  sills 
split.  One  draft  timber  broken,  and  one  draft  timber  split  and 
broken.     One  draft  timber  strap  gone.     Four  draft  bolts  broken." 

The  testimony  of  several  witnesses  supports  the  statement  of  the 
last  witness  with  regard  to  the  posting  of  a  shop  card  on  the  R.  & 
D.  car,  notwithstanding  the  plaintiff's  denial  of  any  knowledge  of 
its  existence. 

But  conceding  the  fact,  that  the  R.  &  D.  car  had  been  previously 
examined  and  condemned  as  unfit  for  service  in  the  particulars  that 

are  enumerated,  and  that  an  appropriate  card  had  been  prepared 

and  posted,  the  fact  remains  that  the  appliances  for  the  coupling  of 
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the  can  were  badly  broken  and  in  a  very  crippled  condition,  and 
wholly  unsuitable  for  use,  to  the  knowledge  of  the  company,  and 
had  been  for  five  days  prior  to  the  date  of  the  accident. 

There  is  no  doubt  of  the  fact  that  these  broken  and  defective  ap- 
pliances was  the  proximate  and  immediate  cause  of  the  accident 
and  of  plaintiff's  injury,  and  the  question  to  be  solved  is  whether 
plaintiff  had  due  and  proper  notice  of  the  aforesaid  defects,  or 
could,  by  the  exercise  of  proper  care  and  caution,  have  ascertained 
their  existence  and  avoided  the  accident. 

In  our  opinion  the  plaintiff  did  not  have  proper  notification  of  th6 
defects  in  the  draft  timbers  which  caused  the  accident.  The  weight 
of  the  evidence  supports  the  proposition  that  in  the  then  condition 
of  the  draft  timbers  a  coupling  of  the  cars  was  a  practical  impossi- 
bility. That  the  broken  aud  split  draft  timbers  failed  to  hold  the 
drawhead  of  the  R.  &  D.  car  in  a  proper  position,  and  conse- 
quently when  it  approached  the  A.  O.  O.  car  the  pin  in  the  latter 
refused  to  drop  into  its  place,  thus  preventing  the  coupling  of  the 
two  cars. 

Accepting  this  theory  it  seems  quite  apparent  that  there  was  no 
mode  of  escape  for  the  plaintiff  other  than  to  have  declined  the 
attempt  to  make  the  coupling  at  all,  and  this  he  affirms  he  would 
have  done  had  he  been  advised  of  the  true  situation. 

One  of  the  witnesses  says  that,  in  his  opinion,  the  accident  could 
have'  been  avoided  by  making  the  coupling  underneath  the  draw- 
head — holding  the  link  under  the  car.  But  he  does  not  say  that  this 
is  an  usual  or  customary  manner  of  making  a  coupling,  and  no  other 
witness  affirms  that  proposition ;  and  no  witness  undertakes  to  affirm 
that  the  plaintiff  was  unskilful  or  careless  in  the  performance  of  his 
duties. 

Conceding  that  the  shop  card  was  properly  posted  and  endorsed, 
and  that  this  was  full  and  complete  warning  to  all  switchmen  and 
car-couplers  that  the  R.  &  D.  car  was  disabled  and  unfit  for  ser- 
vice, it  did  not  convey  notice  of  the  existence  of  broken  and  split 
draft  timbers  which  rendered  the  coupling  extra  hazardous,  if  not 
well  nigh  impossible. 

An  inspection  of  the.  original  shop-card,  which  was  brought  up 
with  the  transcript  in  the  original,  discloses  that  the  endorsement 
thereon,  viz.:  «No.  1406  D.  Bolts,  and  D.  timb.  B.  K."  are  written 
with  a  pencil,  and  very  indistinctly;  so  much  so  that  the  characters 
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cao  not  be  readily  deciphered,  except  by  the  aid  of  explanatory  tes- 
timony. To  our  thinking,  if  the  plaintiff  had  been  safficiently  an 
expert  in  that  line  to  have  deciphered  them  with  ease — which,  how- 
ever, la  not  shown — it  was  a  physical  impossibility  for  him  to  have 
done  so,  with  tbe  aid  of  the  light  of  a  small  lamp  to  dispel  the  dark- 
ness, and  on  the  spnr  of  the  moment,  the  car  slowly  approaching. 

It  seems  to  ns  to  be  perfectly  clear,  that  the  duty  was  imposed 
upon  the  defendant  during  the  five  days  which  intervened  between 
the  date  of  inspection  and  that  of  the  accident,  to  have  taken  some 
better  means  than  those  employed,  to  warn  its  employees  on  a  night 
watch  of  the  danger  that  existed  in  attempting  to  couple  this  R.  & 
D.  car,  notwithstanding  it  was  in  its  government  yard  and  destined 
to  the  shop  for  repairs. 

The  facts  of  this  case  bring  it  fairly  within  the  principles 
announced  in  Towns  vs.  Railroad  Company,  37  An.  630,  whicb 
involved  quite  a  similar  question  of  damages  for  personal  injury 
suffered  by  the  plaintiff's  son  while  engaged  in  coupling  idle  cars  on 
the  company's  track. 

In  stating  the  law  applicable  to  such  a  case  the  court  said  that  the 
eontroUing  weight  of  authority  consecrates  the  principle  <<  that  while 
the  railroad  company  is  not  the  insurer  of  its  employees  and  is  not 
necessarily  bound  to  employ  the  best  possible  means  and  appliances^ 
it  is  bound  to  exercise  reasonable  and  ordinary  care  to  provide  such 
saitable  and  safe  apparatus  as  common  experience  shows  to  be 
proper  in  order  to  avoid  exposing  the  lives  of  their  employees  to 
imnecessary  danger  in  the  discharge  of  their  hazardous  duties." 

Now  while  the  cars  in  question  did  not  belong  to  the  defendant  in 
tbe  sense  of  property,  they  were  in  its  government  yard,  and  had 
been  inspected  and  condemned  by  its  inspector  and  tagged  for  its 
ihop  for  repairs.  And  while  it  was  under  no  duty  to  see  to  it  that 
they  were  furnished  wich  proper  appliances  for  coupling,  it  was 
onder  an  obligation  to  properly  and  sufficiently  forewarn  its 
employees  and  car  couplers  who  were  employed  in  night  service,  of 
the  hazard  and  peril  there  was  in  coupling  them  in  their  then  defect-  ' 
ive  and  unsafe  condition. 

Tbe  case  of  Britton  vs.  Railway  Company,  47  Minn.  340,  is  appli- 
cable also.     Olairain  vs.  Telegraph  Company,  40  An.  178. 

In  Myhan  vs.  Electric  Light  Company,  41  An.  964,  we  said  that 
'*tfae  servant  is  not  required  to  know  latent,  but  only  patent  defects* 
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Actaal  knowledge  most  be  established  by  the  master,  on  whom  rests 
the  harden  of  proof." 

In  Hongh  vs.  Railway  Company,  100  U.  S.  213,  the  Supreme  Court 
said  the  obligation  is  on  '*  the  master  not  to  expose  the  servant 
when  condacting  his  basiness,  to  the  perils  or  hazards  against  which 
they  may  be  guarded  by  proper  diligence  upon  his  part." 

The  distinction  between  the  instant  case  and  that  of  Railroad  Co . 
vs.  Bowles,  71  Mississippi,  1003,  is  found  in  this,  that  in  the  latter 
case  it  was  found  as  a  fact,  that  the  cars  to  be  coupled  "  were  with- 
out drawheads  and  chained  together;  "  and  this  fact  was  appreciable 
on  casual  inspection,  as  the  accident  did  not  occur  at  night. 

The  two  cases  are  easily  differenced  by  the  instructions  the  defend- 
ant's counsel  requested  the  judge  to  give  to  the  jury,  but  which  was 
refused,  viz.  : 

'^Tbat  plaintiff  could  not  recover  if  Bowles  knew  of  the  defective 
condition  of  the  cars  that  killed  him  and  voluntarily  exposed  him- 
self to  danger;  that  if  he  was  careless,  and  guilty  of  contributory 
negligence,  causing  injury,  plaintiff  could  not  recover"   (p.  1005). 

And  so  in  Arnold  vs.  Canal  Company,  125  N.  Y.  15,  it  was  said: 

*'  In  attempting  to  couple  the  cars,  one  of  which  had  a  broken 
drawhead,  in  order  that  the  latter  might  be  placed  on  the  (cripple) 
track,  plaintiff  was  injured.  The  defect  might  easily  have  been 
seen." 

In  Goodrich  vs.  Railroad  Company,  116  N.  Y.  398,  the  court  said 
that  '<  plaintiff,  a  brakeman  in  defendant's  employ,  while  engaged 
in  coupling  a  car  received  from  another  road  to  cars  on  defendant's 
track,  was  injured.  In  an  action  to  recover  damages  it  appeared 
that  the  accident  resulted  from  the  fact  that  the  bumper  of  the  said 
car  was  out  of  order  so  that  it  hung  lower  than  the  one  of  the  car  to 
which  it  was  being  coupled.  Held:  That  the  company  was  charge- 
able with  negligence." 

In  that  case  no  inspection  and  condemnation  of  the  foreign  cars 
had  been  made  so  as  to  relieve  defendant  from  the  obligation  of  care 
to  defendant's  employees;  but  had  such  an  inspection  and  condem- 
nation been  made,  as  was  done  by  the  defendant  in  this  case,  the 
defendant  In  that  case  would  not  have  relieved  itself  from  responsi- 
bility without  taking  adequate  means  to  advise  its  employees  of  the 
ex  sting  defects. 

Having  given  all  the  authorities  cited  due  consideration,  under 
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the  facts  we  have  related,  oar  opinion  is  that  defendant  is  chargeable 
with  negligence,  and  consequently  responsible  in  damages  to  the 
pliintiff. 

The  plaintiff  is  a  comparatively  young  man  of  thirty  or  thirty-five 
years  of  age,  and  has  the  prospect  of  twenty -five  or  thirty  years 
longer  to  live.  At  the  time  of  the  accident  he  was  in  excellent 
health,  and  by  means  of  his  avocation  was  earning  |2.50  per  day, 
or  an  average  of  |65  per  month  of  twenty -six  working  days,  or 
1750  ^  annum.  By  reason  of  this  accident  he  suffered  great  pain 
and  his  left  arm  was  amputated  just  below  the  elbow,  thus  render- 
ing him  incapable  of  performing  the  duties  of  bis  avocation.  He  is 
and  has  been  since  the  accident  out  of  employment,  and  has  an  aged 
mother  dependent  on  his  exertions  for  support. 

We  are  of  opinion  that  the  award  of  the  jury  is  correct  and  should 
renuin  undisturbed. 

Jadgment  affirmed. 


No.  12,230. 

Thb  Kansas  City,  Shbevbpobt  &  Gulp  Bailway  Company  vs. 
The  Vioksbubq,  Shrbveport  &  Pacific  BAHiROAD  Company. 

Tbe  coort  recognizes  that  property  in  use  by  a  railroad  company,  whetberac* 
qalred  by  expropriation  or  purchase,  can  t  ot  be  expropriated  by  another 
vitbont  legislative  directions,  either  expressly  or  by  necessary  implication; 
bQt  in  this  case  the  court  finds  no  such  use.  Cooley  Constitutional  Limita- 
tions, page  589;  1st  Woods  Railway  Law,  Sec.  229;  43  Conn.  234;  62  Mich.  564. 

Tbe necessity  to  the  expropriating  railroad  corporations  of  the  land  proposed 
to  be  taken  is  to  be  understood  in  a  reasonable  sense  with  due  regard  to  the 
needs  of  the  corporation,  hence  the  directness  of  the  route,  the  character  of 
the  ground,  facilities  of  construction,  with  other  elements  of  judicious  selec- 
tion and  certainly  the  ordinance  designating  the  right  of  way  of  the  corpor- 
ations are  appropriate  guides  exercising  in  their  right  of  expropriation  Lewis 
on  Eminent  Domain,  Sec.  267;  82  Ala.  297;  39th  EDg.  ft  Am.  Railway  Cases,  p.  IS. 

A  PPEA.L  from  the  First  Judicial  District  Ooart  for  the  Parish  of 
^    Caddo,     Land,  J. 
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Akxander   A    Blanchard  and   Thomas   C,   Barrett    for    Plaintiff, 
Appellee. 


F.  P.  Slubbs  (Harry  H,  Hall,  of  Counsel) ,  for  Defendant,  Appellant. 
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Argaed  and  sabmitted  December  1,  1896. 
Opinion  handed  down  December  14,  1896. 
Rehearing  refnsed  January  4,  1897. 


The  opinion  of  the  court  was  delivered  by 

MiLUBB  J.,  The  defendants  appeal  from  the  judgment,  decreeing 
the  expropriation  of  defendants'  land  for  plaintiffs'  use. 

The  petition  alleges  the  construction  in  part  by  plaintiffs  of  a  rail  - 
road  from  Kansas  Oity  to  the  Gulf,  by  way  of  Shreveport ;  that  under 
agreement  with  that  city,  plaintiffs  have  established  their  machine 
shops  and  have  agreed  to  build  a  depot  within  the  city  limits,  for 
which  purpose  the  company  has  acquired  the  necessary  site ;  it  is 
further  averred  that  the  land  sought  to  be  expropriated  is  necessary 
for  the  construction  of  the  road  through  and  from  Shreveport  and 
to  connect  with  the  company's  depots,  and  with  this  averment  of 
the  necessity  of  the  land  for  plaintiffs'  road,  there  is  the  allegation 
the  land  is  not  required  for  the  defendants'  uses.  The  exception 
and  answer  of  the  defendants  deny  the  necessity  alleged  for  the 
expropriation,  avers  the  land  is  part  of  defendants'  right  of  way  for 
their  railroad,  is  necessary  for  the  transaction  of  its  business ;  and 
that  held  already  under  the  expropriation  by  defendant,  no  second 
expropriation  is  authorized.  The  jury  found  the  issues  of  fact  in 
plaintiffs'  favor  and  assessed  the  land,  damages  and  betterments  at 
three  thousand  three  hundred  and  eighty-five  dollars,  and  the  judg- 
ment following  the  verdict  decreed  the  payment  of  that  amount  to 
defendants.  The  plaintiff  paid  the  amount  into  court,  proceeded 
with  the  construction  of  their  road  over  the  land  and  defendants 
prosecuted  this  appeal.     R.  S.  S.  1479,  1488. 

The  plaintiffs'  road  under  the  franchises  given  by  the  ordinance  of 
the  council  of  Shreveport  is  to  be  constructed  from  the  point  of 
access  on  a  line  connecting  with  the  site  of  its  depot,  and  continuing 
to  the  front  street  of  the  city,  Commerce  street,  on  which  the  com- 
pany's tracks  already  are  laid.  The  defendants'  tracks  have  been 
laid  for  years  on  a  part  of  the  line  prescribed  for  plaintiffs'  road  by 
the  city  ordinances;  that  is  to  say,  between  Murphy  and  Oomm3n 
streets,  are  laid  on  land  acquired  by  defendants  many  years  ago, 
and  by  the  ordinance  conferring  on  plaintiffs  their  franchise  for  con- 
necting lines  in  Shreveport,  the  tracks  of  plaintiffs'  road  are  required 
to  be  laid  alongside  of  defendants'  tracks,  to  block  nine,  t.  e.,  the 
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depot  groond  of  plaintiffs.  This  space  between  Murphy  and  Com- 
mon streets  awarded  to  the  plaintiffs,  is  abont  three  thousand  feet,  or 
IS  the  verdict  gives  It  two  and  sixty -one  one -hundredths  acres,  and 
is  a  part  of  the  larger  space  from  seventy- five  to  one  hundred  and 
fifty  feet  wide  owned  by  defendants.  On  this  space  defendants  had 
bat  one  track  on  which  it  had  conducted  its  business  for  the  years 
ihice  it  acquired  the  property  and  laid  its  tracks.  In  advance  of  any 
expropriation  proceedings  the  plaintiffs  had  caused  to  be  surveyed 
the  space  it  deemed  requisite,  for  its  uses,  about  thirty -five  feet 
wide  on  the  southeast  side  and  alongside  of  defendants'  tracks,  leav- 
ing BtiU  left  to  defendants  considerable  space  on  that  side,  and  while 
there  is  some  conflict  of  testimony,  we  think  it  is  shown,  that  on  the 
northwest  side  there  is  room  for  another  track,  and  by  filling  cuts  or 
*'illls"  still  another  track  might  be  laid  on  defendants' land.  As 
soon,  however,  as  plaintiffs  had  surveyed  on  the  southeast  side, 
defendants  commenced  the  construction  on  that  side  of  a  siding 
track,  and  afterward  completed  it.  The  plaintiffs,  thereupon,  pro- 
ceeded to  survey  the  space  they  required  further  east  still  on  defend - 
«ota>  land  and  within  the  line  prescribed  by  the  ordinance,  i.  e.,  along- 
ilde  defendants'  tracks.  This  second  line  of  plaintiffs  required  all  the 
defendants'  land  on  that  side,  and  indeed,  necessitated  the  acquisi- 
tion of  other  land  by  plaintiffs.  About  the  time  of  the  beginning  or 
completion  of  defendants'  siding  on  the  east  side,  there  were  nego- 
tiations between  the  parties  of  the  land  plaintiffs  required,  or  for 
the  lease  of  the  siding  track.  The  defendants  demanded  twenty - 
Ave  thousand  dollars  for  that  the  jury  assessed  at  thirty -three  hun- 
dred dollars.  Plaintiffs  refused  to  accede  to  the  demand  and 
resorted  to  this  expropriation  proceeding. 

There  is  in  the  record  a  mass  of  testimony  offered  to  show  the 
feasibility  of  procuring  land  for  plaintiffs'  uses  without  taking  that 
of  defendants,  and  that  defendants  will  need  the  land.  On  the  other 
hand,  there  is  an  equal  mass  of  testimony  controverting  that  of 
defendants'. 

All  property  is  held  subject  to  the  right  of  eminent  domain.  One 
of  the  conditions  of  that  right  is  the  public  necessity  for  which 
expropriation  is  demanded.  2  Kent,  p.  SSS  etaeq.;  Oooley's  Oon- 
rtitutional  Limitations,  pp.  628* 680  et  seq»;  Constitution  of  Louisiana, 
Art.  156;  Revised  Statutes,  Sec.  2876  et  aeg.  No  question  is  made 
that  the  need  of  land  for  constructing  requisite  connections  of  plain- 
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tiffs'  railroad  is  a  pablic  parpose  or  necessity  in  le^al  contempla- 
tion. The  defendants'  appreciation  of  that  necessity,  seems  to  make 
the  test  whether  or  not  the  land  of  others,  equally  adapted  as  they 
contend  for  plaintiffs'  uses,  can  not  be  obtained.  All  the  testimony 
seems  to  concede  that  the  locality  in  which  this  land  is  sought  to  be 
taken  is  within  the  scope  of  prudent  choice,  but  it  is  defendants' 
contention  that  land  a  short  distance  away  from  their  property 
should  be  expropriated.  Both  roads  running  through  the  city  of 
Sbreveport  have  chosen  routes  over  the  locality  in  controversy.  We 
understand  the  ground  is  <<  broken  by  chasms  of  hills,"  to  use  the 
term  in  the  record.  While  defendants'  testimony  is  to  the  effect 
that  plaintiffs  can  ,find  land  as  good  for  their  purpose  within,  say, 
two  hundred  feet,  or  a  few  hundred  feet  away  from  that  along* 
side  of  defendants'  tracks,  the  testimony  of  plaintiffs'  wit- 
nesses is  that  to  go  further  east  or  south  would  be  to  encoun- 
ter deeper  fills  or  chasms,  and  greater  difficulties  and  expense  of 
-construction.  It  is  to  be  observed  that  defendants  in  making 
their  selection  of  a  roadbed  through  the  city  avoided  the 
fills  and  other  difficulties  to  which  they  insist  plaintiffs  should 
submit.  We  have,  too,  on  this  question  of  the  fitness  of  the 
land  for  plaintiff's  purpose,  the  ordinance  of  the  council  pre- 
scribing the  line  alongside  of  defendants'  tracks,  and  the  verdict  of 
the  jury  to  be  deemed  an  approval  of  that  line.  We  think,  the  fair 
conclusion  from  all  this,  is  that  alongside  of  defendants'  tracks,  aa 
specified  in  the  ordinance,  is  better  suited  for  plaintiff's  uses  than 
any  land  in]the  radius  indicated  by  defendants'  testimony.  While 
we  have  examined  this  phase  of  the  controversy,  it  must  seem  diffi- 
cult to  maintain,  as  the  test  of  expropriation,  that  land  of  others 
than  the  proprietor  should  be  taken  Expropriation,  in  most  in- 
stances, is  deemed  a  sacrifice  by  the  proprietor  called  on  to  make 
the  surrender.  If  one  proprietor  could  defeat  the  expropriation  on 
the  ground  that  the  call  should  be  made  on  another,  the  supposed 
compulsion  of  the  law  requiring  private  property  for  the  public 
good  would  be  of  no  efficacy. 

The  necessity  in  legal  contemplation  that  is  to  be  the  guide  in  se- 
lecting land  for  an  unquestioned  public  purpose  is  to  be  understood 
in  a  reasonable  sense.  There  is,  of  course,  the  prohibition  of  ex- 
cessive appropriation  or  the  takiilfg  of  any  land  oot  within  the  scope 
of  the  purpose  required.     Oooley's  Constitutional  Limitations,  539 
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ttweq.;  New  Orleans  Pacific  Railway  Company  vs.  Gay,  82  An.  471. 
Snbject  to  these  restrictions  the  law  permits  the  expropriation  of 
property  with  dne  regard  to  the  wants  of  the  expropriating  com- 
pany, measured  by  the  points  between  which  the  railroad  connec- 
tkm  is  to  be  made ;  the  facilities  for  construction  afforded  by  the 
gioond;  the  directness  of  the  rente  and  other  points  naturally  in - 
▼oWed  in  the  selection  of  a  roadbed.  The  question,  then,  is 
whether  in  expropriating,  the  taking  of  defendants'  land  is  within 
this  rtABonable  exercise  of  the  power.  It  is  of  weight  on  this  branch 
of  the  case,  that  defendants,  for  their  route  through  the  city  from 
Red  river,  chose  their  roadbed  on  the  same  line  to  the  extent  in- 
▼olyed  in  this  controversy  that  plaintiffs  select  for  their  road  through 
the  city.  While  one  road  goes  throagb  the  city,  from  the  river  north- 
east to  southwest — ^that  is  the  general  direction,  the  other  proceeds 
through  the  city  from  southwest  to  the  river.  Each  chooses 
for  part  of  their  lines  the  space  under  discussion  enough  for  both 
tracks.  The  judgment  of  defendants  is  that  the  Oity  Council  and 
the  verdict  of  the  jury  all  confirm  the  selection  by  plaintiffs  as  a 
judicious  exercise  of  choice,  if  expropriation  gives  the  power  to 
take  that  which  is  reasonably  required.  If  to  all  this  is  added  the 
fact  that  the  plaintiffs  can  have  no  right  of  way  through  the  city 
without  the  consent  of  the  authorities,  and  seek  only  that  prescribed 
by  the  ordinance,  it  seems  to  us  that  the  expropriation  sought  con- 
foxms  not  only  with  a  reasonable  exercise  of  the  power,  but  is  con- 
strained by  the  exigency  of  the  ordinance  of  the  Council.  If  the 
right  to  expropriate  the  land  that  is  needful  for  the  public  purpose 
cames  the  limitation  of  a  prudent  exercise  of  the  right,  ^>he  courts 
must  enforce  the  limitation,  but  can  apply  only  the  tests  that  are 
suggested  by  a  due  regard  to  the  wants  of  the  expropriating  com- 
pany, and  the  reasonable  fitness  of  the  land  to  meet  such  wants. 
Aese  tests,  we  think,  the  record  furnishes  in  support  of  the  expro- 
priation demanded. 

The  defendants,  however,  claim  their  laud  is  now  in  public  use 
onder  the  expropriation  for  that  use,  and  they  contend  that  no 
second  expropriation  is  authorized.  We  find  no  evidence  of  any 
expropriation  by  the  defendants.  There  is  no  question  that  this 
tight  of  eminent  domain  extends  to  property  already  expropriated. 
When  that  purpose  is  announced  it  is  simply  the  expression  of  the 
IflgjsUtive  judgment  thai  the  last  public  use  last  proposed  is  of 
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greater  importance  than  that  to  which  the  property  is  at  the  time 
devoted.  Bat  as  a  rale  of  interpretation  the  expropriation  of  property 
in  public  ase,  whether  under  a  previous  expropriation  or  other  mode 
of  acquisition,  will  not  be  deemed  the  purpose  of  a  legislative  act 
unless  that  purpose  is  avowed  expressly  or  by  necessary  implication. 
Lewis  on  Eminent  Domain,  267  et  8eq,\  62  Michigan,  p.  564. 
The  question  then  is  whether  the  land,  the  subject  of  this  contro- 
versy, is  in  public  use.  If  not,  it  is  subject  to  be  taken  for  such  use 
the  same  as  that  of  any  individual.  If  a  corporation  acquires  more 
land  than  it  requires  for  its  uses,  the  land  not  needed  is  impressed 
with  no  immunity  from  the  exercise  of  that  power,  to  which  all 
must  submit.  The  land  involved  in  this  case,  part  and  a  small  part 
only  of  a  larger  space,  was  acquired  by  purchase  in  1858.  In  all  that 
long  period  the  defendant  has  had  but  one  single  track  on  the  land. 
They  added  another  when  the  plaintiffs  manifested  their  purpose  to 
lay  its  tracks  alongside  of  defendants.  With  neither  track  of 
defendants  does  this  expropriation  propose  the  least  interference. 
The  land  proposed  to  be  taken  is  further  east  and  devoted  to  no 
use  whatever  by  defendant,  nor  had  it  ever  been  In  the  half  century 
of  defendant's  ownership. 

There  is,  however,  a  great  deal  of  testimony  devoted  to  uses  of 
the  defendants  for  this  land  not  exhibited  in  the  past,  nor  manifest 
at  present,  but  which  defendants  claim  the  future  will  develop.  In 
this  connection  we  have  gone  through  the  testimony  of  the  negotia- 
tion of  defendants  with  a  railroad  company  seeking  a  connection 
with  Shreveport.  The  issue  of  this  negotiation  it  was  hoped,  the 
witnesses  tell  us,  would  have  increased  defendant's  business,  neces- 
sitating more  tracks  on  their  land,  but  we  observe  the  negotiation 
came  to  nothing.  Then  we  have  dealt  with  that  part  of  the  record 
referring  to  negotiations  by  defendants  with  parties  in  Jefferson, 
Texas,  west  of  Shreveport,  promising  an  extension  of  defendants' 
line  to  Jefferson,  and  this  extension  the  witnesses  claim  would  have 
accumulated  business  for  the  road,  requiring  more  trackage.  The 
record  shows  this  negotiation  failed,  and  we  note  that  defendants 
have  extended  the  lease  of  their  short  track  west  of  Shreveport  to 
the  company  who  have  had  that  lease  for  years,  an  extension  not  in 
keeping  with  the  Jefferson  project.  It  is  also  claimed  that  additional 
land  will  be  required  for  yard  purposes,  which  we  suppose  means 
space  to  receive  on  deposit  cotton  or  freight  brought  or  to  be  car<< 
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ried  by  defendant's  road,  but  it  appears  that  space  for  that  purpose 
has  been  foand  elsewhere,  and  certainly  no  portion  of  the  thirty- five 
feet  soQght  by  plaintiffs  has  ever  been  called  in  requisition  for  yard 
or  any  other  purposes.  Along  with  the  testimony  as  to  their  pros* 
pective  uses,  we  have  that  of  other  witnesses,  some  connected 
with  other  railroads  leading  to  Shreveport,  familiar  as 
they  claim  with  the  requirements  of  defendants'  road  in  the 
past  and  qualified  to  predict  any  such  necessity  apt  to  arise  in  the 
future.  Without  recapitulating  it  is  enough  that  this  speculatiye 
testimony  as  to  the  future  needs  of  defendants  for  more  land,  is  at 
least,  as  strong  against,  as  for  the  defendants.  We  appreciate  that 
in  estimating  the  land  of  defendants  liable  to  expropriation,  that  in 
actual  use  should  not  be  the  rigid  limit,  but  there  should  be  a  rea- 
sonable regard  for  probable  increased  wants  of  the  owner.  But  in 
this  case  we  are  confronted  with  the  fact,  that  one  track  has  amply 
served  defendants  for  years ;  that  it  has  laid  another  and  has  space 
left  reasonably  sufficient,  if  there  is  any  force  in  testimony,  for  addi* 
tional  tracks  or  other  purposes.  With  the  tracks  on  that  space,  and 
space  besides,  it  does  seem  to  us  difficult,  on  any  reasonable 
ground  of  necessity  for  defendants'  uses,  to  exclude  plaintiffs  from 
the  thirty- five  feet  they  seek  of  defendants'  comparatively  much 
larger  extent  of  ground.  It  seems  to  us,  we  must  accept  the  conclu- 
rion  there  is  ample  ground  for  both  roads,  and  hence  no  room  for 
one  to  deny  the  expropriation  sought  by  the  other.  The  right  of 
expropriation  in  such  case  was  well  applied  in  82  Ala.  We  have 
considered  in  this  connection  the  authorities  cited  by  defendants 
against  demands  by  one  corporation  for  the  land  of  another  com- 
pany. These  authorities,  arrayed  in  great  number,  affirm  a  principle 
of  general  acceptance  and  may  be  dealt  with  generally.  They  held, 
in  substance,  that  the  land  in  public  use  by  one  corporation  can 
not,  without  legislative  authority,  in  express  terms  or  arising  from 
necessary  implication,  be  taken  by  another  corporation.  There  can 
be  no  controversy  about  that.  Thus,  as  those  authorities  main- 
tain, grave  yards  are  shielded  from  expropriation.  A  nearer 
Olustration  to  this  case  are  the  station  houses  or  depots  of  a  rail- 
road company,  and  so  again  ground  in  use  for  the  purposes  of  a 
seaside  railroad,  though  not  used  for  tracks  or  depots.  122  Penn- 
sylvania State,  p.  611;  68  N.  T.  326;  and  other  similar  types  of 
authority.    But  here  there  is  no  such  use,  nor  any  reasons ble  prob- 
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ability  of  futare  ase,  if  testimony  is  to  guide  us,  or  if  possible  ases 
caD  be  invoked  at  all.  An  impressive  fact  too,  on  this  part  of  the 
case,  that  seeks  to  uphold  the  alleged  nse  by  defendants,  and 
necessity  for  their  needs  of  this  strip  of  thirty -five  feet,  is  their  offer 
to  sell  for  an  amount  in  striking  contrast  with  that  awarded  by 
the  jury.  We  can  not  resist  the  suggestiveness  of  the  testimony 
on  this  point.  An  expropriation  can  not  be  declined  merely  on  the 
ground  of  price  to  be  paid.  The  price  is  left  to  the  jury  and  the 
courts,  and  in  this,  our  conclusion  is,  was  all  that  defendants  could 
reasonably  ask. 

It  is  therefore  ordered,  adjudged   and  decreed  that  the  judgment 
of  the  low^r  court  be  affirmed  with  costs. 


No.  12,169. 
William  Stroebel  vs.  Gustavb  Sbeobb. 

A  tax  title  executed  in  conformity  witb  law  carries  the  presumption  of  its  validity. 
Constitution.  Article  210. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
TMard,  J, 


W,  R,  Richardson  and  Jos.  F,  WaUon  for  Plaintiff,  Appellee. 


R.  H.  Douming  and  J,  Boyd  Orinage  for  Defendant,  Appellant. 


Submitted  on  briefs  December  19,  1896. 
Opinion  handed  down  January  4,  1897. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  defendant  appeals  from  a  judgment  condemning 
him  to  take  the  title  to  property  acquired  by  the  plaintiff  by  an 
adjudication  to  him  by  the  State  tax  collector  to  satisfy  unpaid  taxes 
of  the  State,  the  adjudication  having  been  made  under  the  Act  No. 
82  of  1884. 

The  defendant  assigns  no  objection  to  the  title,  save  that  it  is 
derived  from  this  adjudication  of  the  State  Tax  Collector. 
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lliese  titles  carry  a  presnmption  in  their  favor  which  mast  be 
accepted  in  the  absence  of  any  contrary  proof.  No  such  proof  is 
administered. 

It  is  therefore  ordered,  adjadged  and  decreed  that  the  judgment 
of  the  lower  court  be  affirmed. 


No.  12,186.  iff  7?b| 

SuGCBssiON  OF  Boaas,  P.  F.  Nouvbt,  ExbcutoBi  vs.   Municipai^ 
Improvbmbnt  Company. 

Tb€  rale  was  to  compel  the  adjudicatee  to  comply  with  his  bid  and  take  title. 
Presamably,  the  property  was  the  property  of  the  community. 
The  eYldcDce  that  it  was  paraphernal  property  was  not  of  such  a  convincing 
eharacter  as  to  make  it  appear  that  the  title  was  not  suggestive  of  litigation. 

A  PPEAL  from  the  Oivil  District  Court  for  the  Parish  of  Orleans. 
11    TMard,  J. 

John  Ir.  Peytavin  for  Executor,  Plaintiff  in  Rule,  Appellant,  and 
J.  N,  Augustin  and  W,  J.  Waguespack  for  Intervenors,  Appellees. 


Carroll  <fir  Carroll  for  Defendant  in  Bale,  Appellee. 


Argaed  and  submitted  December,  16,  1896. 
Opinion  handed  down  January  4,  1897. 


The  opinion  of  the  couVt  was  delivered  by 

Bbbaux,  J.  The  plaintiff  took  a  rule  upon  the  defendant  to  com  • 
pel  the  latter  to  comply  with  the  terms  of  an  adjudication  of  prop- 
erty of  the  succession  of  Ohristina  M.  Bogge. 

At  the  date  of  her  death,  Mrs.  Christina  M.  Rogge,  wife  of  O. 
William  Rogge  was  domiciled  in  Biloxi  in  the  State  of  Mississippi. 

She  left  a  will  in  which  she  named  the  plaintifP  as  her  testamen- 
tary ezecntor.  The  succession  was  opened  in  Harrison  county, 
liiaBiflsippi,  also  in  the  Civil  District  Court  of  this' city. 

The  plaintiif  obtained  an  order  for  the  sale  of  the  property  in- 
Tolved  in  this  litigation. 

The  property  was  adjudicated  to  the  defendant. 
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The  defendant,  as  set  forth  in  the  return  to  the  rule,  refused  to 
take  title. 

The  facts  preceding  the  adjudication,  regarding  the  title,  are  that 
Christina  M.  Rogge  bought  the  property  June  18,  1889.  She  was  at 
the  time  the  wife  of  William  Ragge,  who  did  not  join  in  nor  sign  the 
deed  of  sale  to  the  wife.     He  had  abandoned  her  at  the  time. 

When  Mrs.  Rogge  was  married  to  Wm.  Rogge,  she  was  the  owner 
of  property  worth  about  fifty  thousand  dollars.  She  had  funds  suffi- 
cient to  pay  for  the  property,  if  she  chose  to  make  the  purchase  in 
her  own  name.  The  act  of  purchase,  however,  contains  no  declara- 
tion that  the  wife  bought  the  property  with  her  paraphernal  funds. 
She  declares  in  the  act  that  she  did  not  know  where  her  husband 
was  and  that  she  has  instituted  suit  against  him  for  a  divorce.  The 
record  reveals  that  this  salt  was  afterward  dismissed  on  account  of 
defective  pleading.  Some  time  after  this  dismissal  and  after  she 
had  acquired  the  property  she  brought  a  second  suit  for  a  divorce, 
and  a  judgment  of  divorce  was  granted  to  her. 

Daring  the  trial  of  the  rule  before  us  for  determination  the  plain- 
tiff in  rule  made  Rogge  a  party  to  the  proceeding.  The  rule,  on 
mover's  motion,  was  discontinued  as  to  Rogge,  and  trial  of  the  rule 
was  proceeded  with  contradictorily  with  the  defendant  and  adjudi- 
catee  alone. 

The  evidence  discloses  that  the  surviving  husband,  Rogge,  sued  the 
succession  of  the  late  Mrs.  Rogge,  and  alleged  that  the  property  was 
community  property.  He  was  examined  as  a  witness  upon  the  trial 
of  the  rule.  He,  in  substance,  asserted  as  a  witness  that  it  was 
community  property. 

The  record  discloses  that  in  Mississippi  property  bought  by  the 
husband  or  the  wife  is  his  or  her  individual  property.  The  law  of 
community  of  acquets  is  not  known. 

Judgment  was  rendered  in  favor  of  the  defendant  in  rule,  and  the 
plaintiff  has  appealed  therefrom. 

-  The  community  begins  from  the  day  of  the  marriage,  and  is  dis- 
solved by  death,  divorce,  separation  from  bed  and  board  and  sepa- 
ration of  property. 

Here  the  action  for  a  divorce  was  brought  by  the  wife  during  the 
community  existing  between  the  husband  and  the  wife,  and  the 
commanity  was  dissolved  by  a  judgment  decreeing  the  divorce  sued 
for  some  time  after  the  property  had  been  bought  by  one  of  the 
spouses. 
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It  follows,  the  property  having  been  bought  daring  the  marriage, 
pretnmably  it  was  a  community  asset. 

With  reference  to  immovable  property,  whether  it  was  bought  in 
the  name  of  the  wife  or  the  husband,  or  in  the  name  of  the  wife 
tlone,  it  is  property  of  the  commiinity.  It  is  incumbent  upon  the 
ipouse  who  claims  that  the  property  is  separate  to  prove  that  it  is 
not  property  of  the  community.  If  he  fails  to  procure  sufficient 
proof,  by  that  fact  alone  the  property  remains  community  asset. 

The  principal  question  presented  for  determination  is  whether  the 
adjndicatee  can  be  made  to  take  title,  although  it  is  not  established 
contradictorily  with  the  husband  that  the  property  was  the  property 
of  the  wife. 

The  adjndicatee  is  a  third  person  who  can  not  be  compelled 
to  comply  with  the  terms  of  adjudication  unless  the  presumption 
vhich  makes  the  property  a  community  asset  has  been  effectually 
destroyed.     Bachino  vs.  Coste,  36  An.  670. 

The  vendor  should  tender  to  the  adjudicatee  a  title  free  from  risks 
9pd  not  one  subject  to  attack. 

It  is  next  urged  by  the  plaintiff,  that  the  presumption  that  the 
property  is  community  property  may  be  destroyed  by  written  or  oral 
testimony.  In  our  view,  that  presumption  is  not  destroyed  in  this 
ease. 

We  were  led  to  consider  the  merits  of  the  controversy  between 
the  husband  and  his  wife's  succession. 

The  case  under  consideration  involves  a  title  suggestive  of  litiga- 
tion. 

lU^ge  was  put  on  the  witness  stand.  He  neither  absolutely 
idmitted  or  directly  denied  that  the  property  was  the  paraphernal 
property  of  his  deceased  wife.  At  several  points  of  his  testimony  he 
eontradicted  himself. 

He  testified  that  his  wife  had  ample  means  to  buy  the  property, 
a&d  that  he  did  not  furnish  the  funds.  At  another  time,  while  test!- 
^finSf  be  was  anxious  to  create  the  impression  that  he  had  fur- 
nished his  wife  with  considerable  sums  of  money.  The  testimony, 
taken  as  a  whole,  was  certainly  not  an  absolute  admission  in  favor  of 
the  wife's  succession. 

The  testimony,  which,  to  say  the  least,  was  equivocal,  taken  with 
the  fact  that  he  had  brought  an  action  against  the  plaintiff  here  to 
hare  it  decreed  that  the  property  belonged  to  the  community,  was 
enoogh  to  raise  a  serious  question  as  to  the  validity  of  the  title. 
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It  was  not  shown  with  legal  certainty  that  the  property  claimed, 
acquired  daring  the  community,  was  purchased  with  her  separate 
funds. 

The  proposition  of  plaintifiF,  that  all  purchases  made  by  the  wife 
in  the  intermediate  time  between  the  demand  for  a  divorce  and  the 
judgment  granting  the  separation  must  be  considered  as  haying  been 
made  for  her  own  account  and  not  for  the  community,  does  not  im- 
press us. 

The  suit  for  a  divorce  pending  when  Mrs.  Rogge  mude  the  pur- 
chase was  dismissed.  The  date  of  any  retroactive  effect  is  that  of 
the  filing  of  the  petition  on  which  judgment  was  rendered,  and  not 
the  date  of  the  filing  of  the  petition  of  the  first  suit,  which  was  dis' 
missed. 

The  record  reveals  that  in  Mississippi  a  bill  for  a  divorce  dis- 
missed has  no  legal  effect ;  it  is  as  if  no  bill  had  been  filed.  A  dis- 
missal suit  in  Louisiana,  also,  in  a  case  for  divorce,  can  have  no  such 
effect  as  here  claimed  in  matter  of  property  bought  for  the  commu- 
nity or  for  either  of  the  spouses. 

The  facts  that  the  domicile  of  the  wife  was  in  Mississippi  and  that 
she  retained  the  management  of  her  affairs  are  not  determinative 
of  the  issues.  The  property  remains  in  the  community  until  it  is 
proven  that  it  is  not  the  property  of  the  community,  notwithstand- 
ing  the  fact  that  the  spouse  by  whom  it  was  bought  was  a  resident  of 
the  State  of  Mississippi. 

It  is  settled  by  many  decisions  that  immovable  property  in  this 
State  must  be  administered  and  disposed  of  under  its  laws,  without 
regard  to  the  domicile  of  the  owner.  Such  property,  on  the  dissolu- 
tion of  the  marriage,  must  be  distributed  according  to  the  laws  of 
the  State  in  which  it  is  situated. 

Now,  with  reference  to  the  administration  of  the  property  retained 
it  is  urged  by  the  wife  during  the  marriage;  it  does  not  justify  the 
conclusion,  of  itself,  that  the  property  bought  is  her  paraphernal 
property.  It  is  not  enough  that  she  had  the  administration ;  it  must 
be  shown  that  the  purchase  was  made  with  her  separate  funds.  A 
fact  not  established  with  certainty  required  as  against  an  adjudicates 
called  upon  to  take  a  title. 

We  do  not  decide  that  the  title  is  in  the  community.  We  only 
conclude,  in  the  present  condition  of  the  case  (chiefiy  caused  by 
contradictory  testimony  and  the  fact  in  addition  that  the  husband  is 
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not  a  party,  and  that  he  is  actaally  saing  to  have  the  property  de* 
creed  property  of  the  commanity) ,  that  the  title  is  not  one  that  the 
pDrcbaser  is  boond  to  accept. 

It  IB  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  affirmed. 


No.  12,814. 
Leonce   M.   Soniat  vs.  Thobcas  Supple  et  als. 

Erldenoe,  such  as  to  drainage  of  a  plantation,  the  location  of  ditches  and  fences, 
which  go  to  show  the  character  of  a  plantation  as  to  its  divisibility  In  kind,  is 
receiTable. 

The  other  matters  are  of  fact,  whether  the  plantation  could  be  divided  in  kind. 

APPEAL  from  the  Fourteenth  Judicial  District  Court  for  the  Par-^ 
iah  of  IbervUle.     Talbot,  J. 


Hubert  &  Hibert  for  Plaintiff,  Appellee. 


8im9  &  Qondran  for  Defendants,  Appellants. 


Argued  and  submitted  December  15,  1896. 
Opinion  handed  down  January  4, 1897. 


The  opinion  of  the  court  was  delivered  by 

McEnbby,  J.  This  is  a  suit  for  the  partition  of  the  Zacharie  plan- 
tation in  the  parish  of  Iberville. 

The  issue  presented  is  whether  it  can  be  divided  in  kind.  The 
defendants  have  consolidated  their  interests  so  as  to  make  the  place, 
if  divisible  in  kind,  into  four  lots.  There  was  judgment  beloW 
ordering  a  partition  by  licitation.    The  defendants  appealed. 

The  plaintiif  is  described  as  having  a  front  on  the  Mississippi  river 
of  about  five  arpents,  and  in  the  rear  of  about  nine  arpents.  Its 
average  is  four  hundred  and  eighty-five  50-100  acres,  and  each  lot^ 
if  the  place  were  divided,  would  contain  one  hundred  and  twenty- 
one  and  one- quarter  acres.  It  is  impracticable  to  divide  it  length* 
B,  bat  it  could  be  divided  into  four  equal  parts  from  the  longest^ 
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«id68.  The  facts  to  be  ascertained  then  are,  could  snch  a  division 
be  made  without  deteriorating  greatly  the  value  of  the  place  and 
causing  loss  and  inconvenience  to  the  coproprietors. 

Evidence  was  offered  as  to  the  drainage  and  the  fences  and 
objected  to  by  defendants.  This  evidence  was  offered  for  the  pur- 
pose of  showing  the  actual  condition  of  the  place  and  the  obstacles 
in  the  way  of  a  division  in  liind.  The  evidence  was  admissible. 
Every  fact  ought  to  be  received  in  evidence  which  shows  the  char- 
acter and  condition  of  the  place,  its  surroundings,  in  order  to  deter- 
mine whether  or  not  it  can  be  divided  in  kind,  so  as  to  avoid  loss 
and  inconvenience.  The  plantation  is  cultivated  in  sugar  cane. 
This  kind  of  cultivation  requires  the  best  drainage  and  its  cost 
is  considerable.  The  evidence  discloses  that  the  main  drainage 
is  on  the  upper  side  of  the  place.  Those  acquiring  lots  along  this 
drainage  would  have  the  more  valuable  lots,  but  upon  them  would 
be  imposed  the  burden  of  keeping  the  drainage  up  along  the  entire 
length  of  the  place.  Those  acquiring  property  in  the  rear,  while 
they  would  have  a  right  to  reach  the  drainage  canal  by  the  natural 
flow  of  the  water,  would  necessarily  have  to  cut  new  drainage 
ditches  to  meet  the  changed  conditions  caused  by  the  division.  A 
fence  also  has  to  be  kept  along  the  sides  of  the  place,  and  this 
would  impose  a  burden  upon  those  acquiring  front  lots.  The  acres, 
according  to  locality,  are  estimated  from  forty  to  sixty  dollars  per 
acre.  The  land  is  pretty  much  of  the  same  character,  but  there  are 
only  two  hundred  and  flifty  acres  in  cultivation  out  of  three  hundred 
and  seventy -five  cleared  lands,  and  the  southwest  corner  cultivated 
by  proper  reclamation  from  its  swampy  condition.  The  remainder 
of  the  plantation  is  in  woods,  to  the  rear  of  the  place. 

There  are  buildings  scattered  over  the  place;  the  dwelling  worth 
say  six  hundred  dollars,  and  the  cabins  and  other  buildings  from  fif- 
teen to  twenty  dollars.  The  lots,  with  buildings  on  them,  falling  to 
those  who  drew  them,  would  require  a  return  in  money,  together 
with  the  value  of  the  lot  over  and  above  the  others.  Some  would 
get  wood  land,  others  none,  and  those  fortunate  enough  to  draw  the 
lots,  which  would  be  near  or  contiguous  to  the  village  of  Dorcey-* 
ville,  would  be  in  possession  of  a  part  of  the  place,  far  in  excess  of 
the  value  of  the  other  lots,  as  the  lots  could  be  subdivided  and  sold 
to  a  great  advantage.  If  the  whole  place  were  divided  into  four 
equal  parts,  and  then  subdivided,  we  learn  from  the  evidence .  that 
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the  sabdiyisions  would  be  valued  according  to  whether  they  fronted 
on  the  road,  or  the  upper  side,  or  were  back  of  the  front  lots.  There 
is  a  plantation  road  running  through  the  place.  This  would,  or 
probably  would,  divide  some  of  the  lots  and  depreciate  their  value. 

Altogether  we  are  of  opinion  that  a  division  in  kind  would  cause 
great  loss  and  inconvenience  to  the  coproprietors.  While  the 
defendants  are  willing  to  take  chances  of  all  inconveniences  and 
kwaes,  we  do  not  think  that  a  like  condition  should  be  imposed  upon 
plain  tifTs. 

Jadgment  afiSrmed. 


No.  12,140. 

BLUEFIErj>8  IBANANA    C01£PANY  vs.   BOABD   OF  ASSESSOBS  AND 

OiTY  OP  New  Orleans. 

A  foreign  oorporatioa  had  an  a^rent  here,  where  it  reoeiyed  and  where  it  sold  fralt 
tod  receired  the  price  for  the  same.  Part  of  the  proceeds  were  withheld  in  the 
bands  of  the  agents  for  purposes  incidental  to  the  prosectlon  of  Its  business, 
and  part  deposited  to  the  credit  of  the  company,  subject  to  the  check  of  Its 
local  agent;  also,  for  the  prosecution  of  Its  business  here  and  for  such  other 
purposes  as  the  company  might  direct  It  to  be  applied  to.  The  company 
transacted  business  in  New  Orleans  precisely  as  did  resident  business  men  and 
firms. 

Betd:  An  asseasment  of  the  cash  In  bank  of  said  corporation  Is  proper  and  war* 
ranted  by  the  provisions  of  Act  106  of  18J0,  an  act  to  provide  an  annual  ^revenue 
for  the  State.  The  rule  mobUia  aequuiUur  personam  is  a  fiction  of  the  law,  not 
resting  of  iuelf  apon  any  constitutional  foundation,  and  which  gives  way  be- 
fore express  law. 
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PEAL  from  the  Civil  District  Court   for  the  Parish  of  Orleans  ^ 
MonroCy  J. 


Ivy  G.  KiUredge  for  Plaintiff,  Appellee. 


F.  C.  ZachaHe  for  Tax   Assessor  and  Tax  Collector,  Defendants, 
Appellants. 


Argued  and  submitted  December  17,  1806. 
Opialoii  banded  down  January  4,  1897. 
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Plaintiff  alleges  itself  to  be  a  corporation  incorporated  ander  the 
laws  of  the  State  of  Texas,  and  domiciled  therein  in  the  city  of  Gal- 
veston. 

It  represents  that  in  the  month  of  January  or  February,  1894,  or 
thereabouts,  and  also  in  January  or  February,  1895,  or  thereabouts, 
the  Board  of  Assessors  for  the  parish  of  Orleans  assessed  it  for  the 
sum  of  five  thousand  dollars  as  cash  in  bank. 

That  it  is  a  foreign  corporation ;  that  it  has  no  property  of  any 
description  subject  to  be  assessed  or  taxed  in  the  State  of  Louisiana; 
that  it  was  never  subject,  in  person  or  property,  to  the  jurisdiction 
of  the  Board  of  Assessors,  or  bound  in  any  manner  to  observe  or 
note  its  illegal  action  in  their  regard ;  that  said  pretended  assess- 
ment is  illegal,  null  and  void ;  that  the  State  Tax  OoUector  for  the 
second  district  of  of  the  city  of  New  Orleans  and  the  city  of  New 
Orleans  are  endeavoring,  on  the  claim  that  said  assessment  is  legal, 
to  collect  the  taxes  based  thereon  and  threaten  to  levy  upon  debts 
and  credits  belonging  to  it;  that  it  is  entitled  to  have  said  assess- 
ment canceled  and  annulled  and  to  have  the  State  Tax  Collector  and 
the  city  of  New  Orleans  restrained  from  collecting  the  taxes  based 
thereon. 

It  prayed  for  and  obtained  a  writ  of  injunction. 

There  was  judgment  tor  plaintiff  and  defendant  appealed. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLB,  0.  J.  The  State  tax  sought  to  be  levied  is  seventy - 
six  dollars  on  movable  or  personal  property.  It  is  assessed  and 
levied  under  Act  106  of  1890.  The  portions  of  the  sections  embrac- 
ing the  tax  are  as  follows:  Sec.  1  '*  *  *  *  all  movable  property 
and  chattels,  all  personal  property,  all  goods,  wares  and  merchan- 
dise, and  other  stocks  in  trade  in  possession,  on  hand  and  under 
control ;  *  *  *  all  property  held,  controlled  or  administered  in 
each  separate  capacity,  as  president,  cashier,  treasurer,  liquidator, 
assignee,  master,  superintendent,  manager,  sequestrator,  receiver, 
trustee,  stakeholder,  depositary,  warehouseman,  keeper,  curator, 
tutor,  executor,  administrator,  legatee,  heir,  beneficiary,  father, 
agent,  attorney,  usufructuary,  mandatory ,  fiduciary  or  official  capa- 
city."    ♦     ♦     ♦     (The  italics  are  our  own.) 

'*  This  enumeration  shall  not  be  construed  so  as  to  exempt  from 
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taxation  any  property  or  valaes  not  enumerated  herein."  Sec.  7. 
*'  It  18  made  the  duty  ol  the  tax  ^assessors  throughout  the  State  to 
place  upon  the  list  all  property  subject  to  taxation,  including  mer- 
ehandise  or  stock  in  trade  on  hand  at  the  date  of  listing  within  their 
respective  districts  or  parishes  -^  *  *  *  provided  further,  that  in 
assessing  mercantile  firms,  the  true  intent  and  purpose  of  this  act 
shall  be  held  to  mean,  the  placing  of  such  value  upon  the  stock  in 
trade,  all  cash,  whether  borrowed  or  not,  money  at  interest,  open 
accounts,  credits,  etc.,  as  will  represent  in  their  aggregate  a  fair 
average  on  the  capital,  both  cash  and  credit,  employed  in  the  business 
of  the  party  or  parties  to  be  assessed.  All  this  shall  apply  with 
eqtuU  force  to  any  person  or  persons  representing  business  interests 
ikat  may  claim  a  domicile  elsewhere^  the  intent  and  purpose  being  that 
flo  non-resident,  either  by  himself,  or  through  any  agent,  shall  transact 
Imsiness  here  vnthout  paying  to  the  State  a  corresponding  tax  vnth 
thai  exacted  of  its  own  citizens;  and  all  bills  receivable,  obligations  or 
trediis  arising  from  the  business  done  in  this  State  are  hereby  declared 
assessable  within  this  State,  and  at  the  business  domicile  of  said  non- 
residenty  his  agent  or  representative.^^     (The  italics  are  our  own.) 

The  plaintiff  is  a  Texas  corporation.  Louis  Ivy  testified:  A 
part  of  its  business  is  conducted  in  the  city  of  New  Orleans  through 
the  firm  of  John  Wilson  &  Co.  The  company  exported  fruit  from 
Spanish  America  to  the  United  States  for  sale.  The  fruit  was 
brought  to  New  Orleans  and  there  sold  by  the  agents  of  the  com- 
pany, and  the  money  was  placed  there  to  their  credit  in  the  Mutual 
National  Bank  and  the  Hibernia  National  Bank.  The  only  funds 
which  the  company  had  at  the  time  of  the  assessments  were  the 
deposits.  When  debts  and  obligations  of  the  company  in  New 
Orleans  fell  due  they  were  paid  by  checks  on  these  two  banks  drawn 
by  the  witness  (Ivy) ,  its  book-keeper,  who  held  a  power  of  attorney 
so  to  do.  He  was  the  financial  agent  of  the  firm.  He  received 
checks,  greenbacks  and  silver  in  the  ordinary  current  business  for 
the  proceeds  of  the  sale  of  the  importations,  and  it  was  his  rule  to 
deposit  them  in  the  banks  to  the  credit  of  the  company  as  soon  as 
he  could.  He  at  times  received  money  for  the  company  from  Wil- 
son &  Co.,  who  sold  their  stock  for  them.  He  received  checks, 
except  for  the  small  local  trade,  which  probably  amounted  to  three 
hundred  dollars  a  month.  He  generally  put  out  moneys  through 
diecks,  sometimes  paid  from  money  he  had  in  hand  before  the  bank 
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dosed.  He  rarely  had  on  hand  outside  of  the  bank  more  than 
twenty- five  dollars  in  silver.  If  he  did  it  was  beeanse  he  received  it 
after  the  bank  was  closed  and  it  was  too  late  to  deposit  it,  and  he 
could  not  do  so  until  the  next  day.  The  largest  amount  was  cash 
two  hundred  and  seventy  dollars,  held  for  a  day  or  two  in  the  desk 
in  the  office  until  he  could  deposit  it.  He  kept  on  hand,  outside  of 
the  banks,  an  average  of  about  twenty-five  dollars  a  day  to  pay  for 
telegrams,  incidentals  and  all  small  amounts  too  small  to  draw  a 
check  for.  If  there  was  any  surplus  money  in  New  Orleans  it  was 
at  the  command  of  the  Galveston  company. 

The  company  chartered  vessels  in  New  York  on  voyages  between 
New  York  and  Galveston.  The  company  instructed  him  to  pay  the 
charter  money  in  New  Orleans,  the  amount  of  the  same  being  about 
'<  two  thousand  dollars  a  month."  Plaintiff  relies  upon  the  proposi- 
tion that  moneys  belonging  to  a  foreign  corporation,  deposited  to  its 
credit  in  the  banks  of  New  Orleans,  are  mere  credits — that  they 
are  personal  property  having  no  sittM  other  than  that  of  their  owner, 
and  are,  therefore,  not  taxable  in  Louisiana.  That  it  is  a  matter  of 
no  moment  whether  the  corporation  does  business  in  New  Orleans, 
and  the  deposits  represent  moneys  derived  from  sales  made  there 
of  fruit  in  the  prosecution  of  its  business.  It  relies  upon  the  cases 
of  the  Liverpool,  London  and  Globe  Insurance  Go.  vs  The  Board  of 
Assessors,  44  An.  765,  and  Gleason  &  Co.  vs.  The  Oity  of  New  Or- 
leans, 45  An.  1. 

On  the  part  of  the  defendants  it  is  contended  that  the  State  for 
the  purposes  of  taxation  may  give  a  situs  to  personal  property  tan- 
gible or  intangible,  distinct  from  the  domicile  of  the  owner,  pro- 
vided it  does  not  violate  the  inhibition  of  the  State  and  Federal 
Constitutions ;  that  while  deposits  in  a  bank  to  the  credit  of  a  foreign 
corporation  are  not  taxable  away  from  the  domicile  of  the  owner,  as 
laid  down  in  the  44th  Annual  (764-768)  and  46th  Annual  (1),  yet 
where  such  bank  deposits  are  under  the  control  of  a  resident  agent 
who  administers  them  and  draws  them  out  in  whole  or  in  part  in  the 
business  of  his  principal,  they  can  be  taxed  at  the  domicile  of  the 
resident  agent.  They  cite  the  American  and  English  Encyclopedia 
of  Law,  Vol.  25,  page  125,  and  authorities  in  note  1,  on  page  127; 
21  Vermont  152;  45  Missouri,  600;  Brown  vs.  Houston,  114  U.  S. 
622;  Cooley  on  Taxation,  2d  Ed.,  23;  Welty  on  Assessments,  Sec. 
80,  p.  42;   57  Bar.  (N.  Y.)  356;  23  N.  Y.  440;    19  Kas.  415;    69  Mov 
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457;  Am.  and  Eng.  Ency.  of  Law,  Vol.  25,  p.  138,  and  aathoritieR  in 
note  8;   44  An.  765;   66  How.  Pr.  190;   4  Blatch.  U.  S.  263. 

In  the  brief  for  the  State  coansel  say:  <<That  the  fruit  imported, 
or  its  proceeds  in  cash,  was  tangible  property,  can  not  be  success- 
fully denied.  To  say  that  tliese  proceeds  were  immediately  depos- 
ited in  bank  to  the  credit  of  this  foreign  corporation  and  thereby 
became  a  credit  of  the  corporation  and  passed  beyond  the  power  of 
the  State,  will  not  answer.  The  taxing  power  attached  to  the  fruit 
snd  sobsequently  to  its  proceeds  in  money  regardless  of  what  dispo- 
sition was  made  of  the  money.  No  such  shifty  evasion  of  the  law 
of  this  sort  can  be  tolerated.  The  plaintiff  company  has  regular 
selling  agents  here  who  sell  their  fruit  and  turn  their  proceeds  over 
to  their  agent,  who  holds  a  bank  power  of  attorney.  The  lattex^ 
deposits  it  in  bank,  has  the  bank  book,  draws  checks  and  disburses 
all  money  for  this  foreign  corporation.  This  condition  of  alTairs 
makes  another  exception  to  the  rule  mobilia  sequuntur  personam,*^ 

In  Insurance  Company  vs.  The  Board  of  Assessors,  44  An.  768,  we 
said:  "The  evidence  showed  that  plaintiff  had  no  money  loaned 
on  interest  nor  bills  receivable  for  money  loaned,  nor  credits  for 
goods  sold.  The  issue  was  limited  to  credits  for  premiums  due,  but 
the  evidence  showed  that  it  had  *  money  in  possession;'  that  that 
was  property  within  the  State,  subject  to  taxation.  It  was  visible 
and  tangible,  and  expressly  made  taxable  by  statute,  and  is  taxable 
where  situated." 

In  Railroad  vs.  The  Board  of  Assessors,  44  An.  768,  the  court  again 
said:  "  The  plaintiffs,  at  no  time,  had  money  loaned  on  interest, 
none  in  possession  on  deposit  or  on  ha  id,  and  none  due  for  goods 
sold."  The  issue  was  as  in  the  case  of  the  London,  Liverpool  and 
Globe  Insurance  Oompany,  the  taxability  of  credits  due  for  uncol* 
leeted  premiums. 

The  decision  in  Clason  &  Oo.  vs.  The  Oity  of  New  Orleans,  46  An. 
1,  rested  upon  the  special  facts  of  that  particular  case.  The  plain- 
tiff was  a  foreign  firm,  having  its  domicile  in  Manchester,  England. 
In  one  sense  of  the  word,  it  did  business  in  New  Orleans;  that  is, 
it  made  purchases  of  cotton  through  an  agent  residing  in  that  city. 
Its  business  was  exclusively  that  of  a  purchaser.  The  cotton  was  not 
held  in  New  Orleans  for  resale,  for  manufacture  or  for  traffic  of  any 
kind,  bat  was  purchased  for  immediate  export. 

The  fnnds  with  which  the  cotton  was  bought  were  really  funds  of 
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the  parcbasers  in  Manchester,  sabject  to  be  drawn  against  there  to 
operate  payments.  The  moneys  on  depo6it  in  bank  in  that  case, 
represented  the  price  of  the  property  bought,  and  were  placed  there 
«imply  as  a  convenience  for  the  purpose  of  enabling^  the  parties  to 
make  use  of  commercial  instrumentalities  as  facilities  for  making 
immediate  payments. 

If  foreign  merchants  were  subjected  to  taxation  on  moneys  sent 
here  simply  for  payment  of  the  price  of  property  bought  for  imme- 
diate export,  some  of  which,  in  all  probability,  merely  passed  in 
iranHtu  through  the  State  for  shipment,  and  some  of  which  pre- 
sumptively had  been  already  taxed,  it  was  very  obvious  that  the 
trade  of  the  city  of  New  Orleans  would  be  very  seriously  and  inju- 
riously affected  unless  the  parlies,  by  a  mere  shifting  of  their  mode 
of  doing  business  and  making  payments,  should  avoid  the  tax. 
The  court  did  not  think  it  was  justified  in  assuming  that  it  was  the 
intention  of  the  Legislature  (even  if  it  were  authorized  so  to  do) 
that  moneys  in  bank,  deposited  here  for  the  special  purpose  of  paying 
for  cotton  bought  for  immediate  export  to  Europe,  should  be  taxed. 

The  case  is  different  here.  The  foreign  corporation  had  an  agent 
here,  where  it  received  and  where  it  sold  fruit  and  received  the 
price  for  the  same.  Part  of  the  proceeds  were  withheld  in  the 
hands  of  the  agents  for  purposes  incidental  to  the  prosecution  of  its 
business,  and  part  deposited  to  the  credit  of  the  company,  subject  to 
the  check  of  its  local  agent.  Also  for  the  prosecution  of  its  business 
here,  and  for  such  other  purposes  as  the  company  might  direct  it  to 
be  applied  to.  The  company  transacted  business  in  New  Orleans  pre- 
cisely as  did  resident  business  men  and  firms.  It  received  all  the 
advantages  to  be  derived  from  the  State  and  city  governments  which 
residents  received,  and  we  see  no  reason  why  it  should  not  b^ taxed, 
as  claimed  in  this  proceeding,  unless  there  be  insuperable  legal 
objections  in  the  way.  We  find  a  statute  of  the  State,  which  by  its 
terms  brings  them  under  the  operation  of  State  and  city  taxation, 
and  we  are  bound  to  give  effect  to  its  provisions  unless  they  be  in 
derogation  of  the  Constitution.  The  unconstitutionality  of  the  act  is 
not  pleaded,  and  we,  of  ourselves,  see  no  unconstitutional  features 
in  it.  The  rule  mobilia  aequuntur  personam  is  a  fiction  of  the  law, 
not  resting  of  itself  upon  any  constitutional  foundation,  and  which 
gives  way  before  express  laws,  destroying  it  in  any  given  case  where 
/constitutional  requirements  themselves  do  not  stand  in  the  way. 
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It  is  said  that  the  taxation  provided  for  can  not  be  made  effective. 
Whether  this  be  tme  or  not  we  can  not  say,  bat  if  trae^  the  diffi- 
eolties  in  the  way  of  the  execution  of  the  law  does  not  furnish  a  test 
as  to  its  constitutionality. 

We  are  of  the  opinion  that  the  judgment  appealed  from  is  erro- 


It  iSy  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed. 

It  is  now  ordered,  adjudged  and  decreed  that  the  injunction  issued 
herein  be  set  aside  and  that  plaintiff's  demand  be  rejected  with 
eosts  in  both  courts. 


No.  12,20C. 

NBW    OKLBANS    &     NOBTHBASTBAN     RAILBOAD     OOMPANT    VS.    THB 

Louisiana   OoN&rrBucTiON    Ookpant. 

Ho  matter  bow  Berlons  the  oomplaf nts  are  in  a  petition,  unlesB  the  prayer  asks  for 
relief  by  a;  proper  Judgment  under  proper  prooednre,  the  Bult  will  be  dls- 
miased.on  the  plea  of  no  oaose  of  action. 

APPEAL  from  the  Oivil  District  Oourt  for  the  Parish  of  Orleans. 
£Ua,  J. 


Harry  H.  Hall  for  Plaintiff,  Appellee. 


J.  R.  Becfcwith  for  Defendant,  Appellant. 


Argued  and  submitted  December  18,  1896. 
Opinion  handed  down  January  4,  1897. 
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The  opinion  of  the  court  was  delivered  by 

McEnsby,  J.  The  city  of  New  Orleans  granted  to  the  plaintiff 
eorporation  wharfage  rights,  for  its  own  use,  the  free  landing  of 
vessels  engaged  in  carrying  to  said  wharves  passengers  and  freight 
destined  to  be  transported  over  its  lines — from  Port  to  Montegut 
streets.  The  petition  recites  the  ordinances  under  which  it  acquired 
said  wharf  privileges  and  the  fact  that  it  had  constructed  wharves, 
4 
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expended  money  on  the  faith  of  the  grant,  and  that  it  had  con- 
structed tracks  and  sheds  and  established  stations  along  the  line 
designated  for  the  use  of  the  corporation. 

Tfie  petition  farther  recites  that  '<  in  spite  of  the  special  contract- 
ual exemption  aforesaid,  and  in  spite  of  the  fact  that  petitioner's 
wharves  and  landings  are  not  embraced  in  said  lease  or  contract  of 
the  said  Louisiana  Construction  and  Improvement  Company,  the 
said  company,  illegally  and  without  warrant  of  law,  asserts  its  rights 
to  collect  and  has  collected  and  is  collecting  from  vessels  lying  at 
petitioner's  said  wharves  and  landing  levee  and  wharf  dues  at  the 
rates  specified  in  said  lease  for  the  use  of  the  city  wharves  not  ex- 
empt from  said  charges." 

'^Petitioner  avers  that  in  order  to  retain  the  business  of  vessels 
landing  at  its  wharves^  and  which  vessels  are  offered  free  wharfage 
by  other  railroad  companies  in  the  city  of  New  Orleans,  petitioner 
has  been  compelled  to  guarantee  and  has  guaranteed  to  the  owners 
of  said  vessels  that  no  wharf  or  levee  dues  will  be  collected  from 
those  vessels  occupying  and  lying  at  or  using  petitioner's  wharves 
by  its  consent  and  on  petitioner's  business. 

**That  in  order  to  avoid  the  issuance  of  Admiralty  process  against 
said  vessels,  petitioner  has  been  compelled  to  pay  and  is  paying  such 
wharf  and  levee  charges  to  the  said  Louisiana  Construction  and  Im- 
provement Company,  under  protest  however,  and  with  notice  to  it 
that  it  denies  the  right  or  legality  of  such  charges  and  that  it  will 
sue  to  recover  back  the  same,  that  it  has  illegally  exacted  from  peti- 
tioner. 

'*  Petitioner  avers  that  its  interest  herein  in  maintaining  the  exemp- 
tion of  its  said  wharves  from  levee  and  wharf  dues  as  aforesaid 
largely  exceeds  the  sum  of  ten  thousand  dollars.  An  averment  is 
made  that  should  this  court  hold  that  the  defendant  company,  under 
its  contract  with  the  city,  could  collect  wharf  and  levee  dues  from 
vessels  lying  at  petitioner's  wharves,  with  its  consent  and  on  its  own 
business,  that  it  would  be  the  impairing  of  the  obligation  of  peti- 
tioner's contract  and  contrary  to  the  Constitution  of  the  United 
States.  After  making  the  city  of  New  Orleans  a  party  and  praying 
for  citation  on  defendant,  the  relief  prayed  for  is  as  follows:  That 
*'  there  be  judgment  in  favor  of  petitioner  and  against  defendants 
decreeing  that  the  Louisiana  Construction  and  Improvement  Com- 
pany is  not  warranted  in  law  and  can  not  legally  collect  levee  or 
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vtuuf  dues  from  any  vessels  lying  at  or  asing  the  wharves  of  the 
New  Orleans  &  Northeastern  Railroad  Oompany  on  the  Mississippi 
rirer  between  Port  and  Montegat  streets,  said  vessels  being  on  the 
bofliDeBsof  said  company  and  at  said  wharves  with  its  consent;  and 
fntber,  decreeing  that  all  vessels  occupying  or  lying  at  said  wharves 
diiebarging  or  receiving  cargo  thereat  with  the  consent  of  petitioner 
and  on  the  basiness  of  petitioner  shall  be  exempt  from  payment  of 
allleyee  or  wharf  dues;  "  and  concludes  with  a  prayer  for  general 
leHef.  There  was  an  amended  petition  filed,  elaborating,  but  not 
changing  materially  the  averments  in  the  original  petition. 

An  exception  of  no  cause  of  action  was  filed  and  overruled,  and 
OS  a  trial  on  the  merits  there  was  judgment  for  the  plaintiff. 

The  exception  of  no  cause  of  action  should  have  been  maintained. 

There  is  no  prayer  for  a  money  judgment  against  defendants,  no 
demand  for  the  ownership  or  the  possession  of  any  property.  Nor 
is  there  any  demand  for  any  writ  by  which  petitioner's  rights  could 
be  preserved,  or  any  demand  for  the  issuing  of  an  injunction  by 
which  the  wrongs  complained  of  could  be  prevented.  There  are 
ieriooa  grievances  and  complaints,  but  no  redress  prayed  for.  We 
haye  ordinances  of  the  city  of  New  Orleans  and  contracts  thereon 
aabmitted  to  ns,  in  which  rights  of  plaintiff  and  the  defendant  com  - 
pany  apparently  confiict,  and  we  are  asked  to  decree  that  the 
defendant  abstain  from  asserting  a  right  claimed  by  it  under  its  con- 
tract. Onr  decree,  if  the  prayer  were  granted,  would  be  simply  that 
the  plaintiff  corporation  is  right  in  its  interpretation  of  the  ordi- 
oanceB  of  the  city  in  its  favor  and  its  contracts  thereunder.  We 
voaid  thus  interpret  and  construe  a  contract,  without  the  power  to 
enforce  onr  decree,  unaided  by  a  restraining  order.  The  suit  is  in 
ittnatore  hypothetical;  the  submission  to  us  of  an  abstract  pro  po- 
tion. We  do  not  mean  to  say  that  the  complaints  are  not  serious. 
They  are  of  sufficient  gravity  to  warrant  a  suit  in  the  proper  pro- 
cedure. 

The  judgment  appealed  from  is  avoided  and  reversed,  and  it  is 
^v  ordered  and  decreed  that  plaintiff's  suit  be  dismissed  as  in  case 
M  non-suit,  plaintiff  to  pay  all  costs. 
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No.  12,852. 

■iS    ^1        State  bx  rbl.  Hbnry  G.  Dobson  vs.  B.  F.  Newman,  Justice  of 

\^ — -'  ^ 

the  Peace. 

One  Bfngle  oauBe  of  action  can  not  be  split  up  and  divided  Into  a  multiplicity  of 
suits  for  the  purpose  of  defeating  the  jurisdiction  of  the  court  to  which  the 
action  Jurisdiotlonally  belongs;  and  that,  if  It  be  thus  divided  and  the  multi- 
plicity of  suits  be  consecutively  filed  in  a  court  not  constitutionally  endowed 
with  jurisdiction  of  the  whole  sum,  or  entire  cause  of  action,  same  will  be 
treated  as  one  single  suit,  and  our  writ  of  prohibition  will  go  to  the  Judge  of 
the  court  entertaining  the  suits  and  arrest  their  further  progress. 


0 


N  application  for  Writs  of  Prohibition. 


Thomas  O.  Benton  for  Relator. 


Respondent  Judge  pro  se. 


8tubb8  A  RvAsell  for  Golson  Brothers,  Respondents. 


Submitted  on  briefs  December  19,  1896. 
Opinion  handed  down  January  4,  1897. 


The  opinion  of  the  court  was  delif  ered  by 

Watkins,  J.     The  relator's  claim  to  relief   is  predicated  on  the 
following  state  of  facts,  viz. : 

That  the  commercial  firm  of  L.  D.  &  G.  T.  Golson,  doing  businesa 
in  the  city  of  Monroe,  within  the  jurisdiction  of  the  respondent, 
Newman,  filed  in  his  court,  simultaneously,  seventeen  suits  having 
the  consecutive  numbers  115  to  181  inclusive,  against  him  (the  re- 
lator) ,  each  one  of  said  suits  being  for  the  sum  of  ten  dollars  and 
aggi^oRating  one  hundred  and  seventy  dollars,  an  amount  in  excess 
of  the  jurisdiction  of  his  court. 

That  these  several  suits  are  based  upon  open  accounts  of  ten  dol  - 
lars  each,  dated  on  seventeen  consecutive  days,  and  all  filed  in  re- 
spondent Newman's  court  on  the  same  day,  the  10th  of  November^ 
1896 — same  being  identical  in  every  respect  except  as  to  date,  as 
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will  be  shown  by  reference  to  the  copies  of  the  several  citations  that 
are  annexed  to  his  petition  for  reference. 

That  the  plaintiffs  in  said  suits  have  bat  one  canse  of  action,  bat 
tbey  have  been  illegally,  unjustly,  maliciously  and  oppressively  di- 
Tided  into  seventeen  different  suits  in  order  to  avoid  and  evade  the 
jorisdiction  of  the  District  Court  and  to  deprive  him  (relator)  of  his 
legal  right  of  appeal,  to  multiply  the  costs  against  him  in  favor  of 
the  respondent  justice  of  the  peace,  and  to  *'  bring  the  courts  of  the 
State  into  contempt  by  making  them  the  instruments  of  oppression, 
petty  spite  and  vengeance." 

That  the  respondent  justice  of  the  peace  has  no  jurisdiction  of  the 
«aose  of  action  of  said  suitors,  L.  D.  &  G.  T.  Golson,  and  is  not  com- 
petent  to  entertain  and  decide  same,  thus  illegally  divided  into  sev- 
«nteen  different  suits. 

That  he  filed  pleas  to  the  jurisdiction  of  the  justice  of  the  peace  in 
each  of  said  seventeen  different  suits,  but  same  were  overruled ; 
and  that  he  (relator)  subsequently  applied  to  the  judge  of  the  Fifth 
Judicial  District,  for  a  writ  of  prohibition,  and  same  was  by  him  re- 
fused becaose  the  relief  demanded  was  not  in  aid  of  his  appellate 
jariBdiction — the  several  amounts  being  only  ten  dollars  each. 

The  purport  of  the  return  of  the  respondents,  making  common 
cause,  is,  that  Qolson  Brothers  were  and  are  engaged  as  green 
grocers,  selling  in  the  city  of  Monroe  fish,  oysters,  fowl,  eggs  and 
game ;  and  have  been  deriving  a  lucrative  business  for  two  years 
past  in  the  stalls  of  the  public  market  of  that  city,  which  they  rented 
from  the  farmer  or  lessee  thereof,  paying  in  advance  and  daily  the 
rent  charge  for  same,  as  fixed  by  city  ordinance  governing  said 
market. 

That  during  the  summer  of  1896,  the  relator  became  the  lessee  of 
said  market,  to  whom  said  Golson  Brothers  applied  for  the  lease  of 
certain  stalls  in  which  to  conduct  and  operate  their  said  business ; 
bat  this  privilege  was  by  him  arbitrarily  and  peremptorily  refused, 
notwithstanding  they  made  him  a  lawful  tender  of  the  full  amount  of 
the  fees,  he  (relator)  was  entitled  to  demand  and  receive. 

That  on  account  of  relator's  refusal  to  lease  Golson  Brothers  a 
etall,  they  were  compelled  to  sell  their  goods  away  from  the  market ; 
and,  on  that  account,  he  (relator)  caused  them  to  be  arrested  for 
Tiolating  the  city  market  ordinance  which  prohibited  the  sale  of 
loch  articles  at  other  places  than  the  public  market  place. 
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That  reBpondents,  GolBon  Brothers,  repeated  their  tenders  and 
demands  daily,  for  the  rent  of  stalls  for  a  number  of  days,  bat  with- 
out avail ;  and  they  continued  to  make  their  sales  as  aforesaid  for 
a  number  of  days,  continuously,  and  were  just  as  frequently  and 
continuously  arrested  and  fined  for  the  same  for  seventeen  consecu- 
tive days. 

<<That  the  persistent  and  malicious  refusal  of  said  (relator;  Dob- 
son  to  accept  the  rental  from  day  to  day  as  tendered  inflicted  a  daily 
loss  on  respondents  (Qolson  Brothers)  each  day,  independent  of  the 
other,  the  damage  each  day  being  caused  by  the  refusal  on  that  par- 
ticular day;  and  that  while  the  course  pursued  by  (relator)  Dobson, 
a  public  servant  or  functionary,  was  clearly  vindictive  and  mali- 
cious, there  was  no  other  way  whatever  by  which  he  could  be 
brought  to  an  appreciation  of  the  daily  wrongs  and  injustices  he 
was  inflicting  on  respondents  (than)  by  reminders  in  a  court  where 
the  law's  delays  would  be  duly  available  in  the  minimum.  And 
(that)  it  was  only  after  the  trial  of  two  suits,  and  the  filing  and  ser- 
vice of  seventeen  other  cases,  of  which  (the  relator)  now  complains, 
that  he  saw  his  duty  as  a  gruoai- public  officer  and  accepted  the  ten- 
der on  the  11th  of  November,  1896,  and  permitted  respondents 
(Golson  Brothers)  after  tedious  and  expensive  delays,  to  resume 
their  business. 

*'That  each  day's  tender  of  rent  by  respondents  (Golson  Brothers) 
and  the  peremptory  and  unreasonable  refusal  thereof  by  Dobson, 
was  a  distinct  and  separate  cause  of  action ;  and  while  respondents, 
if  they  had  seen  proper,  might  have  cumulated  their  several  causes 
of  action  into  one  suit,  they  were  not  aware  of  any  provision  of  law 
which  required  them  so  to  do,  and  they  therefore  adopted  the  plan 
which  in  their  judgment  would  soonest  bring  Dolson,  market  lessee, 
to  a  sense  of  his  ridiculous  attitude  and  relieve  them  from  his  mali- 
cious and  unwarranted  impediment  to  the  exercise  of  their  usual 
calling. 

''That  the  persistent  and  malicious  refusal,  each  day,  by  Dobson, 
relator,  to  permit  (Golson  Brothers)  respondents  to  pursue,  legally, 
their  chosen  business,  was  a  separate  and  distinct  cause  of  action — 
each  a  gucm- offence  against  the  rights  of  respondents." 

The  case  may  be  said  to  fairly  stand  upon  the  foregoing  synopsis 
of  the  petition  and  return,  as  the  exemplifications  from  the  records 
of  the  respondent  justice  of  the  peace  annexed  thereto  fully  sab- 
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sUntiate  same,  and  there  is,  practically,  no  difference  between 
the  two. 

In  the  brief  of  relator's  counsel  it  is  stated  that  at  the  public  let- 
ting of  the  market  the  respondents  (Golson  Brothers)  were  nnsnc- 
ceasfnl  competitors  of  the  relators,  and  that  when  they  subseqnently 
demanded  the  right  to  rent  a  stall,  it  was  refused  upon  the  ground 
that  the  lessee  was  prohibited  from  renting  to  them  because  they 
are  in  arrears  to  the  city  on  account  of  their  former  lease. 

Ck>un8el  also  attracts  our  attention  to  the  fact  that  relator  was  not 
only  sopported  by  the  city  charter  and  ordinances  in  the  position 
relator  had  assumed,  but,  further,  to  the  fact  that  the  lease  of  a 
stall  in  the  market  was  a  continui7%g  one,  for  a  fixed  and  definite  pe- 
riod of  time,  notwithstanding  the  dues  therefor  were  payable  daily 
by  the  lessees  thereof. 

The  question  tersely  stated  is,  whether  the  respondents,  Oolson 
Brothers,  had  several  different  causes  of  action,  suable  separately,  or 
only  one  cause  of  action  which  could  be  properly  determined  in  one 
rait. 

A  casual  inspection  of  the  return  of  respondents,  as  indicated  in 
the  foregoing  extracts  therefrom,  will  plainly  show  that  the  cause 
of  action  stated  is  one  ex  delicto  for  damages  alleged  to  have  resulted 
from  the  refusal  of  relator  to  lease  them  a  market  stall;  and  it  is 
equally  plain  that  it  constitutes  but  a  single  indivisible  cause  of  ac- 
tion, notwithstanding  the  right  to  lease  a  stall  was  demanded  by 
them  on  seventeen  consecutive  days,  and  said  demand  was  met  by 
as  many  consecutive  refusals  by  the  relator. 

For  all  practical  purposes,  one  single  demand,  accompanied  by  an 
appropriate  tender,  was  enough;  and  if  his  right  be  conceded  to 
repeat  the  demands  to  the  number  of  seventeen  they  might,  with 
equal  propriety,  have  been  continued  indefinitely. 

But  we  need  not  go  outside  of  the  respondents,  Golson  Brothers  re- 
turn, for  the  gravamen  of  the  dispute  which  superinduced  and  con- 
trolled their  proceedings  and  animated  them  in  the  course  they  pur- 
sued, for  it  says  *^  that  while  the  course  pursued  by  Dobson,  a  public 
servant  and  functionary,  was  clearly  vindictive  and  malicious,  there 
was  no  other  way  whatever  (by  which)  he  could  be  brought  to  an 
appreciation  of  the  daily  wrongs  and  injustices  he  was  inflicting  on 
(them)  than  by  reminders  in  a  court  where  the  law^s  delays  would  be 
oaiff  available  in  the  minimum.^ ^ 
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And  again:  *< That  it  was  only  after  the  trial  of  two  suits  (pre- 
yioasly  filed)  and  the  filing  and  service  of  seventeeen  other  cases  of 
which  (the  relator  now  complains)  that  he  saw  his  dnty  as  a  quasi' 
public  officer,  and  accepted  the  tender,  on  the  llth  day  of  Novem- 
ber, 1896,  and  permitted  them,  after  tedious  and  expensive  delays, 
to  resume  their  business,''  styling  the  relator's  conduct  a  quasi- 
offence. 

Taken  altogether,  it  is  quite  evident  that  this  multiplicity  of  small 
suits  for  unappealable  amounts,  instituted  in  the  court  of  the 
respondent  justice  of  the  peace,  was  resorted  to  by  the  other  respon- 
dents, Golson  Brothers,  for  the  purpose  of  inflicting  a  punishment 
upon  the  relator,  and  that  the  intended  purpose  had  been  thereby, 
In  a  great  measure,  accomplished. 

Can  a  series  of  small  suits,  thus  contrived  and  designed,  be  recog- 
nized and  sustained  as  jurisdictional? 

In  Reynolds  &  Henry  Construction  Company  vs.  Mayor  and  City 
Council  of  Monroe,  47  An.  1289,  it  was  held  that  a  creditor  *'  will 
not  be  permitted  to  divide  his  claim  and  sue  the  defendant  in  instal- 
ments." 

In  State  ex  rel.  Rosetta  Gravel  Paving  and  Improvement  Company 
vs.  Judges,  47  An.  1301,  it  was  held  that  *'when  several  suits,  iden- 
tical in  every  respect,  are  filed  for  the  purpose  of  obtaining  the 
allotment  of  one  to  a  certain  division  of  the  Civil  District  Court,  the 
first  assignment  of  one  will  carry  the  others  to  the  same  division,  as 
there  is  but  one  ca^e  in  fact  and  in  law." 

In  French  vs.  Landis,  12  Robinson,  633,  the  court  said: 

'<  But  it  is  clear  that  the  action  can  not  be  divided,  and  a  part  sued 
for  in  that  case  and  a  part  in  this.  If  judgment  were  rendered 
against  the  defendant  in  that  case,  for  the  sum  demanded  as  dam- 
ages for  malfeasance  in  office,  we  think  it  clear  it  could  be  pleaded 
in  bar  to  the  present  action  founded  on  the  same  cause."   C.  P.  386. 

In  State  ex  rel.  Schoenhausen  vs.  Judge,  47  An.  701,  we  made  a 
writ  of  prohibition  peremptory  against  the  respondent  for  having 
exceeded  the  bounds  of  his  jurisdiction  in  having  sentenced  the 
relator  to  several  distinct  and  different  periods  of  punishment  for 
several  distinct  and  different  contempts  of  his  court  in  having  dis-* 
obeyed  his  order  of  injunction  on  several  different  consecutive 
days,  the  opinion  employing  these  words,  viz. : 

'*  If  it  is  competent  to  divide  the  offence  of  conducting  a  saloon  in 
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diaregard  of  the  law,  into  parts  corresponding  with  the  nnmber  of 
nights  the  saloon  has  been  opened,  and  thus  authorize  eight  sentences 
of  ten  days  each,  propounded  at  the  same  time  on  eight  different 
rules,  there  could  be  no  potency  in  the  law  fixing  the  maximum 
penalty  for  contempt  at  ten  days'  imprisonment.  The  same  theory 
of  dividing  the  offence  into  parts  might  be  extended  to  the  hours  of 
the  days  of  opening,  treating  each  hour  as  a  distinct  offence,  and 
thus  saoction  an  indefinite  and  prolonged  imprisonment,  notwith- 
standing the  limitation  of  ten  days  in  the  Oode." 

Like  principles  were  stated  and  sustained  in  State  ex  rel.  Qarvey 
ef  oZ.  vs.  Whitaker,  Recorder,  48  An.  528,  wherein  a  city  recorder  was 
restrained  by  a  writ  of  prohibition  from  entertaining  jurisdiction 
and  maintaining  against  the  relators  a  multiplicity  of  prosecutions 
growing  out  of  the  same  transaction,  at  a  number  of  consecutive 
periods  of  time  in  one  night. 

In  Clerc  vs.  Boudreaux,  Mayor,  88  An.  732,  this  court  held  that  a 
justice  of  the  peace  has  no  jurisdiction  ratiane  materia  to  entertain 
a  suit  in  which  damages  are  demanded,  and  defendants  are  enjoined 
*<  from  claiming  and  collecting  daily  charges  for  the  use  of  a  market 
stall,"  etc. 

From  all  of  the  foregoing  adjudications  we  can  easily  gather  the 
principles  which  must  control  our  decision  of  this  case,  and  they  are, 
that  one  single  cause  of  action  can  not  be  split  up  and  divided  into 
a  multiplicity  of  suits  for  the  purpose  of  defeating  the  jurisdiction  of 
the  court  to  which  the  action  jurisdictionally  belongs*,  and,  that,  if  it 
be  thus  divided  and  the  multiplicity  of  suits  be  consecutively  filed  in 
a  court  not  constitutionally  endowed  with  jurisdiction  of  the  whole 
sum,  or  entire  cause  of  action,  same  will  be  treated  as  one  single  suit 
and  our  writ  of  prohibition  will  go  to  the  judge  of  the  court  enter* 
taining  the  suits  and  arrest  their  further  progress. 

That  is  the  situation  which  is  confronting  us  now.  The  respon- 
dents, Golson  Brothers,  feeling  themselves  aggrieved  at  relator's 
declination  of  their  demand  to  lease  a  market  stall,  filed  seventeen 
suits  for  unappealable  amounts,  representing  a  single  claim  for 
damages  ex  delicto^  in  the  court  of  the  respondent  justice  of  the 
peace,  not  possessing  jurisdiction  of  the  single  cause  of  action. 

To  our  thinking,  it  is  clear,  that  the  respondent,  justice  of  the 
peace,  exceeded  the  bounds  of  his  jurisdiction  in  entertaining  si^id 
seventeen  suits,  and  our  writ  of  prohibition  should  be  made  peremp- 
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tory  as  to  all  respondents,  forbidding  them,  or  either  of  them,  to  take 
any  farther  proceeding  therein. 

It  is  therefore  ordered  and  decreed  that  the  provisional  writ  of 
prohibition  be  made  peremptory  and  that  all  cost,  be  taxed  against 
the  respondents  in  solido. 


No.  12,342. 

Postal  Tblegbaph  Cable  Company  of  Louisiana  vs.  Morgan's 
Louisiana  &  Texas  Railroad  and  Steamship  Company. 

Act.  No.  124  of  1880  giveB  the  right  to  construct  a  telegraph  line  over  a  railroad's 
right  of  way. 

The  acts  of  Congress  of  1866  and  1872  are  on  the  same  subject  and  give  the  right  to 
construct  a  line  of  telegraph,  under  certain  conditions,  along  and  over  the 
right  of  way  of  railroads.  The  State  law  is  subordinate  to  these  acts,  but  may 
be  resorted  to  for  condemnation  and  compensation. 

Doctrine  as  to  damages  awarded  by  the  Jury  in  condemnation  cases  in  case  of  Tel- 
egraphic Cable  Company  vs.  Hai1way!Company  (43  An.  522)  afHrmed. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of   Orleans. 
King,  J, 

Parrar,  Jonas  &  Kruttachnitt  and  J,  H.  McLeary  for  Plaintiff,  Ap- 
pellant. 


Den^gre,  Blair  &  Den6gre  for  Appellant. 


Argued  and  submitted  December  17,  1896. 
Opinion  handed  down  January  4,  1897. 


The  opinion  of  the  court  was  delivered  by 

MgEnbrt,  J.  The  plaintiff  corporation,  organized  under  the  laws 
of  Louisiana,  instituted  this  suit  to  obtain  the  condemnation  of  the 
property  of  the  defendant  corporation,  necessary  for  the  operation 
of  its  line  of  telegraph  over  the  right  of  way  of  the  defendant  cor- 
poration. 

There  was  an  exception  of  no  cause  of  action  filed. 

Jhe  ground  of  the  exception  is  that  Act  124  of  1880  does  not 
authorize  the  construction  of  a  telegraph  line  over  the  right  of  way 
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of  the  defendant  corporation ;  that  said  act  only  authorizes  the  con- 
Btmction  parallel  to  and  beyond  the  right  of  way,  as  the  right  of 
way  is  essential  to  the  proper  and  saccessfnl  operation  of  the  rail- 
road, and  that  the  construction  of  telegraph  lines  would,  by  multi- 
plication of  wires,  interfere  with  the  running  of  trains,  and  the  pos- 
sible falling  of  poles  would  endanger  the  safety  of  trains.  The  act 
authorizes  the  construction  of  telegraph  lines  along  and  parallel  to 
any  of  the  railroads  in  this  State.  It  does  not  state  how  far  they 
shall  be  from  the  railroad,  but  there  is  a  proinso  that  there  shall  be, 
by  the  construction  of  the  lines  of  telegraph,  no  obstruction  in  the 
way  of  the  operation  of  the  railroad.  If  the  location  of  the  line  is 
too  near  the  road,  the  pleadings  in  this  case  do  not  warrant  us  in 
passing  upon  this  fact.  The  question  presented,  first,  is  there 
authority  in  said  act  for  the  use  of  a  part  of  the  right  of  way  to 
construct  said  plaintiff's  line;  and  second,  the  amount  of  compensa- 
tion  to  be  awarded  the  defendant. 

So  far  as  the  location  of  the  telegraph  line  over  defendant's  right  of 
way  is  at  issue,  the  act  of  Congress  of  July,  14, 1866,  provides  ^'  that 
any  telegraph  company  now  organized,  or  which  may  be  hereafter 
organized  under  the  laws  of  any  State  of  the  Union,  shall  have  the 
right  to  construct,  maintain  and  operate  lines  of  telegraph  over  and 
along  any  of  the  military  or  post  roads  of  the  Uoked  States,  which 
have  been  or  may  hereafter  be  declared  such  by  act  of  Congress, 
provided  said  lines  shall  not  be  so  constructed  as  to  interfere  with 
travel  on  such  roads,  and  provided  also:  ''that  before  any  tele- 
graph company  shall  exercise  any  of  the  powers  or  privileges  con- 
ferred by  this  act  such  company  shall  file  its  written  appearance 
with  the  Postmaster  General  of  the  restrictions  and  obligations 
required  by  this  act."  Congress  in  1872  declared  all  the  railroads  in 
the  country  which  are  now  or  may  hereafter  be  in  operation,  post 
roads.  The  plaintiff  corporation  has  filed  its  appearance  and  accept- 
ance of  the  provisions  of  the  act  of  1866.  The  defendant  contends 
that  as  the  plaintiff  is  proceeding  under  act  of  1880,  he  must  be  con- 
fined to  its  provisions.  But  the  act  of  Congress  is  paramount,  so 
far  as  location  or  the  right  of  way  is  concerned,  and  the  act  of  1880 
is  auxUiary  to  it,  and  provides  for  the  method  of  condemnation  and 
compensation.  The  act  of  Congress  of  1866  authorizes  no  compul- 
sory process.  Pensacola  Telegraph  Co.  vs.  Western  Union  Tele- 
graph Company,  96  U.  S.  1.  Hence  the  necessity  of  resorting  to 
State  process  for  condemnation  and  compensation. 
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On  the  merits  we  find  some  difficulty  in  arriving  at  a  satisfactory 
conclasion  as  to  the  amount  which  shoold  be  awarded  the  defendant 
for  the  nse  of  the  right  of  way.  The  inconvenience  which  the 
defendant  may  experience  is  controverted.  It  is  asserted  by  plain- 
tiff's witnesses  that  the  establishment  of  the  telegraph  line  wUl 
cause  no  inconvenience  to  defendant,  but,  on  the  contrary,  will  be 
an  advantage.  This,  defendant's  witnesses  deny,  and  we  believe 
with  them  that  inconveniences  may  occur,  and  additional  burdens 
may  be  imposed  upon  defendant.  But  we  have  no  means  of  ascer- 
taining the  amount  of  damage  in  money  that  would  be  inflicted  upon 
defendant.  This  inconvenience  is  an  element,  however,  to  go  into 
the  general  estimate.  The  lands  may,  along  defendant's  right  of 
way,  be  of  peculiar  or  particular  value  for  specific  purposes,  but  we 
do  not  understand  that  they  are  now  devoted  to  these  purposes. 
The  plaintiff  must,  however,  make  compensation  proportionately  for 
the  cost  and  expense  of  defendant  in  putting  in  condition  the  right 
of  way.  It  can  not  avail  itself  of  improved  conditions  without  com- 
pensation. The  construction  of  plaintiff's  line  will  occupy  a  right 
of  way  of  defendant  of  some  ten  feet,  with  its  cross  pieces  on  poles. 

We  do  not  care  to  disturb  the  verdict  of  juries  in  case  like  the 
instant  one  without  manifest  injustice  is  done  in  either  underesti- 
mating or  the  giving  of  excessive  awards. 

Telegraph  Cable  Co.  vs.  Railway  Co.,  43  An.  522. 

We  are  of  the  opinion  that  the  jury  returned  a  verdict  substan- 
tially correct. 

Judgment  affirmed. 


No.    12,826. 
Thb  State  of  Louisiana  vs.  Jambs  Qbben. 

To  qaash  a  vmir/  on  the  ground  of  Irresfularity  In  the  proceedings  of  the  Jury 
ooinmissloners,  in  drawing  a  Jury  panel,  the  defendant  must  make  his  point 
«lear  and  certain.    It  will  not  do  to  make  it  probable  merely. 

The  refusal  of  a  trial  Judge  to  grant  a  new  trial  on  the  ground  of  newly  discovered 
testimony  will  be  sustained  when  It  appears  that  it  was  only  cumulative. 

APPEAL  from  the  Twentieth  Judicial  District  Court  for  the  Parish 
of  Ascension.     Guton,  J. 


Jtf.  J.  ChinningJiam,  Attorney  General,  and  G.  A,  Chndran^  District 
Attorney,  for  Plaintiff,  Appellee. 
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E,  N.  Pugh,  for  Defendant,  Appellant. 


Sobmitted  on  briefs  December  6,  1896. 
Opinion  handed  down  December  14,  1896. 
Rehearing  refused  January  4, 1897. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  defendant  is  charged  with  murder,  was  convicted 
of  manslaughter  and  sentenced  to  imprisonment  at  hard  labor  in  the 
penitentiary  for  a  term  of  six  months;  and  from  the  verdict  and  sen- 
tence he  prosecutes  this  appeal,  relying  upon  one  bill  of  exceptions, 
in  which  his  counsel  assigns  as  error  of  the  trial  judge,  his  refusal  to 
qaash  the  general  venire  on  account  of  alleged  irregularities  in  the 
manner  of  drawing  the  same,  and  other  bills  to  be  found  in  the 
transcript. 

The  motion  to  quash  and  set  aside  the  venire  of  jurors  is  to 
the  effect  '*  that  said  venire  was  not  drawn  in  accordance  with  law, 
tad  that  a  trial  by  (jurors  drawn  from)  said  venire  will  be  a  fraud, 
tad  cause  your  mover  herein  great  and  irreparable  injury;"  and  it 
cbargesy  that  the  ''  drawing  of  said  venire  was  illegal  and  contrary 
to  law  on  its  face  (in)  that  only  four  members  of  the  (jury)  com- 
mission were  present,  and  there  is  nothing  to  show  that  the  mem- 
bers of  said  commission  were  notified  in  accordance  with  Sec. 
3  of  Act  99  of  1896.  That,  on  its  face,  the  three  hundred  names 
required  by  Sec.  4  of  said  act  were  not  drawn  as  required  and  laid 
down  in  said  section  of  the  act,  which  was  violated  in  every 
respect." 

On  the  trial  of  this  motion,  counsel  for  the  defendant  introduced 
and  filed  in  evidence  the  proeee  verbal  of  the  drawing  of  the  venire 
and  the  record  of  the  proceedings  of  the  jury  commission,  and 
rested.  The  District  Attorney  offered  no  evidence.  The  trial 
jodge,  in  overruling  the  motion,  assigned  no  reasons,  and  none  are 
appended  to  the  bill  of  exceptions  reserved  to  his  ruling  by  defend- 
ant's coansel. 

We  have  extracted  from  the  brief  of  defendant's  counsel  and 
reproduce  the  procee  verbal  of  the  Jury  commission,  so  as  to  show 
clearly  the  contention  upon  which  defendant's  counsel  places 
reliance. 
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It  is  as  follows,  to -wit: 

'^  We  transcribe  in  full  the  entire  record  connected  with  the  draw- 
ing of  this  jury. 

^'General   Venire  List. 

.    ''  August  19,  1896. 
(Here  follow  three  hundred  names.) 

"State  of  Louisiana,! 
"  Parish  of  Ascension,  j 

"Be  it  remembered  that  on  Ihis  19th  day  of  August,  1896,  we  the 
undersigned  jury  commissioners  of  the  parish  of  Ascension,  duly 
appointed  by  the  Judge  of  the  Twentieth  Judicial  District  Court, 
evidence  of  which  appointment  being  duly  entered  upon  the  min- 
utes of  said  court  and  duly  sworn  evidence  of  which  being  filed  and 
of  record,  did  meet  at  the  office  of  the  clerk  of  said  court;  and 
Christian  Kline,  one  of  the  commissioners,  in  the  presence  of  the 
other  commissioners  and  two  disinterested  witnesses,  proceeded  to 
draw  from  the  <  general  venire  box,'  one  at  a  time,  the  number  of 
names  of  persons  required  for  service  at  the  ensuing  term  of  the 
Twentieth  Judicial  District  Court  for  this  parish,  to  be  holden  on 
Monday,  October  12,  1896.  And  therefrom  fifty  names  were  drawn 
to  compose  the  grand  and  petit  jurors  for  the  first  week  of  said 
term  of  court,  to- wit:     (Fifty  names.) 

"  And  it  being  the  judgment  of  the  jury  commissioners  that  a  jury 
may  be  required  for  the  second  week  of  said  court  at  said  term, 
thirty  additional  names,  to  serve  as  petit  jurors  for  the  second  week 
of  said  court,  were  in  the  same  manner  and  at  the  same  time  drawn 
from  said  'general  venire  box,'  and  were  as  follows,  to -wit: 
(Thirty  names.) 

<*  And  it  being  the  judgment  of  the  jury  commissioners  that  a  jury 
may  be  required  for  the  third  week  of  said  court  at  said  term,  thirty 
additional  names,  to  serve  as  petit  jurors  for  the  third  week  of  said 
court,  were  in  the  same  manner  and  at  the  same  time  drawn  from 
said  'general  venire  box,'  and  were  as  follows,  to- wit:  (Thirty 
names.) 

**  And  the  said  commissioners  did  thereupon  place  the  ballots 
which  were  so  drawn  for  each  week  in  separate  envelopes,  under 
seal,  and  endorsed  thereon  the  week  for  which  they  were  respec- 
tively drawn,  and  the  whole  being  placed  in  a  box  provided  for  that 
purpose,  said  box  was  sealed  and  placed  in  the  custody  of  the  clerk 
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of  the  court  for  lise  at  the  next  term  of  the  District  Oodrt  of  this 
ptrish. 

"  In  faith  whereof  we  have  signed  the  present  prooes  verbal  in  the 
piesence  of  one  another  on  the  day,  month  and  year  first  above 
written. 

"  (Original  signed)  G.  Klinb 

O.  A.  Bullion. 
J.  E.  Landby. 
John  F.  Landry. 
Fred.  Landry, 

Cleric. 
*'  Witnesses:  J.  F.  Fbbnandbz. 

J.  T.  Blouin. 
"  A  true  copy : 
(Seal)  Fred.  Landry, 

Clerk  of  Court. »» 

In  order  to  obtain  an  accurate  idea  of  the  points  of  objection 
taken  by  defendants's  council,  the  statute  under  which  the  jury  was 
drawn  must  be  examined  and  analyzed. 

The  third  section  provides,  that  the  District  Judge  of  a  country 
district  shall  select  and  appoint  five  discreet  citizens,  who,  with  the 
clerk  of  the  court,  who  shall  be  ex  officio  a  member  thereof,  shall 
cooititnte  a  jury  commission  for  each  parish  within  his  district. 

It  farther  provides  that  the  evidence  of  such  appointments  shall 
be  the  written  order  of  the  judge,  which  shall  be  entered  upon  the 
minates  of  the  court. 

It  further  provides  that  'Hhree  members  of  said  commission, 
together  with  the  clerk  of  the  District  Oourfc,  shall  be  a  sufficient  num- 
ber to  perform  the  duties  imposed  by  this  act,  provided  all  the  mem- 
ben  shall  have  been  duly  notified  by  the  clerk  of  the  District  Court 
of  the  time  and  place  designated  by  him  for  the  meeting  of  said 
commission,  which  notification  shall  appear  from  the  certificate  of 
the  clerk  in  case  of  the  absence  of  any  member  thereof." 

The  fourth  section  provides  that  said  commission  shall,  within 
thiity  days  after  their  appointment,  select,  according  to  the  pro- 
Tirions  thereof,  the  names  of  three  hundred  persons,  a  list  of  whom 
duUl  be  made  by  the  clerk  under  the  supervision  of  tlie  commission* 
ttd  sapplemented  thereafter  from  time  to  time  as  therein  directed. 
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That  each  of  their  names  shall  be  written  by  the  clerk  on  a  sep- 
arate slip  of  paper,  which  shall  be  deposited  in  a  box  denominated 
the  general  venire  box.  That  within  not  less  than  thirty  days  prior  to 
the  meeting  of  a  jary  term  of  court  the  jury  commission  shall  meet 
and  rectify  and  revise  the  aforesaid  list  and  the  general  venire  box. 
That  it  shall  be  the  daty  of  the  clerk  of  court  to  make  a  proces  verbat 
of  the  acts  of  the  commission  and  record  same  in  a  book  to  be  pro- 
vided and  kept  for  that  purpose,  and  that  it  shall  be  signed  by  the 
clerk,  the  members  of  the  commission  and  the  witnesses. 

The  itfth  section  provides  that  within  thirty  days  of  the  meeting  of 
a  jury  term  of  court  the  commission  shall  meet  and  *<  draw  from  the 
general  venire  6ox,"  one  at  a  time,  the  number  of  persons  required 
for  service  at  the  ensuing  term  of  court,  and  the  first  fifty  names  sa 
drawn  shall  compose  the  grand  and  petit  jurors  for  the  first  week  of 
the  court.'' 

That  the  *<  clerk  shall  keep  a  record  of  the  drawing  with  a  list  of 
all  names  in  the  order  they  are  drawn  and  showing  the  weeks  for 
which  they  have  to  serve;  and,  when  the  drawing  and  the  prooe» 
verbal  is  complete,  shall  deliver  a  copy  of  same  to  the  sheriff,"  etc. 
(Act.  99  of  1896). 

1.  Comparing  the  proces  verbal  which  is  in  evidence  with  the  law 
it  will  be  seen  that  there  was  not  only  a  majority  of  three  of  the  jury- 
commissioners  out  of  the  five  appointed,  present  and  participating^ 
in  the  drawing  of  the  jury,  but  there  were  four  of  them  present  in 
addition  to  the  clerk  of  the  court. 

OonnsePs  insistence  is  that  the  prooes  verbal  shows  that  one  of 
the  commissioners  was  absent,  but  fails  to  show  that  all  the  members 
of  the  commission  had  been  duly  notified  by  the  clerk  of  the  time 
and  place  at  which  the  commission  was  to  assemble.  Counsel  has 
misapprehended  the  direction  of  the  statute  in  this  particular,  which 
says  this  '<  notification  shall  appear  from  the  certificate  of  the  clerk 
in  case  of  the  absence  of  any  member  thereof." 

JVon  constat  that,  if  the  proper  source  of  information  had  been 
examined  and  resorted  to,  the  proof  could  not  have  been  supplied. 

2.  With  regard  to  the  other  part  of  counsel's  argument  we  deem 
it  a  sufficient  answer  to  say  that  it  is  the  fourth  section  of  the  act 
which  directs  the  manner  in  which  the  jury  commission  shall  form 
and  prepare  the  general  venire  box  and  the  list  of  three  hundred 
names  composing  same,  and  the  fifth  section  indicates  the  modva 
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operandi  of  drawing  a  jnry  from  the  general  venire  box  for  service 
at  a  term  of  court. 

The  proceedings  of  the  commission  are  entirely  distinct.  Oonse- 
qnently  it  will  not  do  to  argue  that  no  general  venire  box  had  been 
formed  at  all,  because  the  procea  verbal  of  the  acts  of  the  jury  com- 
missioiiers  in  drawing  a  jury  did  not  go  into  the  details  of  its  forma- 
tion. But  the  procea  verbal  does  state  that  the  commission  <' pro- 
ceeded to  draw  from  the  general  venire  box  "  certain  names,  and 
the  Hat  of  the  names  of  the  three  hundred  persons  composing  the 
general  venire  box  is  annexed  to  and  forms  a  part  of  the  proces 
verbal  iUelf, 

Had  that  question  been  explored  by  proof  we  feel  satisfied  that 
this  presumption  of  the  existence  of  a  general  venire  box  would 
have  been  confirmed.  We  are  of  opinion  that  the  motion  to  quash 
was  properly  overruled.     State  vs.  Saintes,  46  An.  547. 

With  reference  to  the  refusal  of  the  judge  to  grant  a  new  trial  on 
the  ground  of  newly  discovered  witnesses  we  think  he  conformed  to 
precedents  firmly  established,  as  the  testimony  proffered  was  cumu- 
lative merely.  State  vs.  Jones,  46  An.  545.  We  ffnd  no  reviewable 
error  on  the  record. 

Judgment  affirmed. 


No.  12,190. 
Lawrence  G.  Cronan  vs.    Crescent   City   Railroad  Company.  ^JJ 


It  is  the  daty  of  the  carrier  to  conrey  the  passenger  safely  to  his  destination,  any 
want  of  care  on  the  part  of  tbe  street  car  conductor  resulting  in  injury  to  the 
passenger  will  make  his  principal  responsible,  but  to  call  a  boy  passenger  to 
the  plafcCorm  of  the  oar  aboat  to  reach  his  destination,  the  signal  to  stop  the  car 
giren  and  the  boy  called  at  the  right  time,  will  not  be  deemed  negligence  of 
tbe  eoDductor  charging  the  carrier  with  responsibility  for  injuries  to  the  boy 
by  falling  from  the  platform  or  car  steps,  tlie  fall  being  due  to  his  own  impru- 
dence.   Hatch ison  on  Carriers,  Sec.  663  et  teq.,  666,  666  et  seg. ;  102  U.  S.  461. 

The  eoort  distinguishes  this  case  from  that  of  negligence  implied  from  allowing 
boya  of  tender  age  to  ride  on  platforms  of  street  cars.  72  Wis.,  p.  72;  27  Mich. 
510;  7S  Pa.  86. 

Tbe  carrier  of  paasengers  will  not  be  held  responsible  for  injury  to  a  boy  passen- 
ger caused  by  his  own  imprudence,  merely  because  of  his  age,  nearly  ten 
years.    Hutchison,  8eo.  666  et  seg,,  and  authoi  ities  there  cited. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J. 


tm 
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Benjamin  RiceForman  aDd  B.  A.  Forman^  Jr.y  for  Plaintiff,  Appel- 
lant. 


Farrar,  Jonas  &  Kruttschnitt  for  Defendant,  Appellee. 


Argued  and  Bubmitted  November  6,  1896. 
Opinion  handed  down  November  16,  1896. 
Rehearing  refused  January  18,  1897. 


The  opinion  of  the  court  was  delivered  by 

MiLLBB,  J.  The  appeal  is  from  the  judgment  of  the  lower  court, 
rejecting  plaintiff's  demand  for  injuries  to  his  minor  son,  arising,  the 
petition  alleges,  from  the  careless  striking  or  pushing  the  son  by  the 
conductor  of  defendant's  street  railway  car,  the  son  being  a  passen- 
ger, and  by  that  striking  or  pushing,  plaintiff's  son  fell  from  the  car 
with  great  force  on  the  stone  pavement,  sustaining  the  bruises  and 
other  injuries  for  which  the  suit  seeks  damages. 

The  answer  is  the  general  issue,  and  imputes  the  injuries  of  the 
son  to  his  fault  and  negligence  in  jumping  from  the  car  while  in 
motion. 

The  allegation  in  the  petition  is  of  negligence  on  the  part  of  the 
conductor  that  would,  if  sustained  by  testimony,  fix  liability  on  the 
defendant.  It  is  the  carrier's  duty  to  carry  his  passenger  safely  to 
his  destination,  and  any  carelessness  of  the  conductor  in  striking, 
pushing  the  passenger,  or  other  form  of  imprudence,  whereby  he 
falls  from  the  car  and  is  injured,  will  make  the  carrier  responsible. 
Story  on  Bailments,  Sec.  593  et  aeq. ;  Hutchison  on  Carriers,  Sec. 
663  et  seq,;  Pennsylvania  Company  vs.  Rey,  102  U.  S.  451;  New 
Jersey  Steamboat  Company  vs.  Brockett,  121  U.  S.  637. 

We  have,  therefore,  given  careful  attention  to  this  branch  of  the 
case.  It  seems  that  when  the  car  neared  the  corner  at  which  the 
boy  was  to  alight  he  came  to  the  platform  on  the  signal  of  the  con- 
ductor, passed,  or,  as  he  says,  *'  dodged,"  under  his  arm,  raised  to 
pull  the  bell -rope  for  giving  the  requisite  notice  for  stopping  to  the 
motorman.  The  boy  testifies  he  was  struck  on  the  shoulder  by  the 
arm  of  the  conductor  in  its  descent  from  pulling  the  bell -rope.  A 
fellow -passenger,  seated  near  the  door  of  the  car  on  the  side  oppo- 
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fiito  lo  that  on  which  the  boy  was  to  alight,  testifies  most  distinctly 
the  boy  had  reached  the  step,  fall  from  it  when  the  conductor's  arm 
was  still  raised,  and  was  not  struck  by  it.  The  testimony  of  the 
fellow -passenger  is  not  marked  by  the  expressions  often  occnrriug 
in  negative  testimony.  He  states  he  had  the  boy  in  fall  view,  saw 
bim  fall,  and  saw  the  condnctor's  arm  raised  at  the  time,  and  it  did 
not  strike  the  boy.  In  aid  of  this  testimony  it  is  urged  on  us  that  in 
pnlHi^  the  bell-rope  the  conductor  used  his  hand  in  a  direction  lat- 
eral to  the  rope ;  does  not  move  his  arms  downward,  and  even  if 
downward  that  the  slack  of  the  bell -rope  is  not  sufficient,  consid- 
ering the  height  of  the  rope  from  the  platform,  to  permit  the 
elbow  of  the  conductor's  arm  to  come  in  contact  with  the  shoulders 
of  a  boy  shown  to  be  four  feet  five  inches  high.  Whatever  the 
force  of  this  argument,  it  is  aided,  if,  according  to  the  testimony  of 
the  fellow -passenger,  the  boy  was  on  the  step.  But,  irrespective 
of  the  argument  based  on  the  position  and  height  of  the  boy,  the 
distance  of  the  bell -rope  from  the  platform  or  the  step,  in  the  con- 
dition of  the  testimony,  to  sustain  the  charge  of  negligence  in  strik- 
ing or  poshing  the  boy,  we  would  have  to  disrei^ard  the  very  posi- 
tive testimony  of  the  fellow-passenger,  and  the  equally  distinct  tes- 
timony of  the  conductor,  that  the  boy  was  neither  pushed  nor 
struck.  The  boy  is,  doubtless,  truthful  of  his  impression.  His 
statement  ''  he  dodged  under  the  conductor's  arm,  he  went  to  pull 
the  bell -rope,  and  hit  him  (the  witness)  in  the  back,  and  that  is  all 
he  knew  until  he  was  brought  home  lying  in  bed,"  etc.,  puts  the  boy 
with  his  back  to  the  conductor,  and  we  are  inclined  to  think  the 
SQpposed  stroke  on  the  boy's  back  was  an  inference,  but  however 
regarded,  confronted  as  the  testimony  of  the  boy  is,  with  that  of  the 
fellow- passenger  and  the  conductor,  we  are  unable  to  accept  the 
theory  of  the  petition  as  that  of  the  accident.  On  this  issue  of  fact, 
too,  the  judgment  appealed  from  was  against  plaintiff,  and  the  rec- 
ord shows,  in  our  opinion,  no  basis  to  disturb  the  conclusion  of  the 
lower  conrt  on  this  branch  of  the  case. 

The  plaintiff  conceives  that  the  testimony  furnishes  a  basis  of  lia- 
bility of  the  defendant,  although  noc  alleged  in  the  petition,' i.  e., 
that  the  k>oy  was  exposed  to  danger  on  the  platform.  The  defend- 
ant earnestly  contends  that  plaintiff  should  be  restricted  to  the  cause 
of  the  injury  stated  in  the  petition.  We  have,  however,  considered  the 
testimony  on  which  the  plaintiff  relies.      The  plaintiff  brings  to  our 
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notice  the  rules  of  the  defendant  company  for  the  gaidance  of  its 
conductors  and  motormen,  one  of  which  rales  is,  that  children  unat- 
tended by  their  parents  will  not  be  permitted  to  stand  on  either 
platform  of  the  car.  The  plaintiff  claims  the  rule  was  not  observed 
in  this  case;  that  its  non-observance  caased  or  contributed  to 
the  accident;  that  there  was  negligence  of  the  conductor  chargeable 
to  the  defendant.  The  law  with  reason  exacts  of  the  carrier  greater 
care  of  the  passenger,  a  child  of  tender  age,  than  of  an  adult. 
Hutchison  on  Carriers,  Sees.  665,  666  et  seq.  The  rule  simply 
affirms  the  prudence  enjoined  by  the  law.  The  child,  in  the  language 
of  the  text  writer,  should  not  be  permitted  to  occupy  positions 
of  danger,  nor  otherwise  expose  themselves  to  injury,  at  least  with- 
out warning.  The  cases  illustrating  this  are  cited  by  the  text  writer 
and  by  plaintiff.  In  75  Penn.  State,  the  boy  thirteen  years  old 
was  permitted  to  ride  on  the  platform  of  the  car,  with  no  admoni- 
tion or  objection  from  the  conductor,  and  announcing  his  purpose 
loud  enough  for  the  conductor  to  hear,  the  boy  stepped  off  the  car 
while  in  motion,  was  dragged  by  it  and  was  injured.  The  case  cited 
from  14  S.  W.  we  have  not  examined,  and  presume  it  is  of  the  type 
indicated  in  the  text- book.  In  27  Michigan,  p.  510,  the  child 
was  permitted  to  ride  on  the  platform,  fell  off  and  was  injured.  In 
72  Wisconsin,  p.  42,  the  car  passed  the  station,  the  destination  of  a 
boy  passenger,  it  being  intended  the  train  should  return  to  that  sta- 
tion, but  the  boy,  ignorant  of  this  intention,  jumped  from  the  mov- 
ing train  and  was  injured.  Hutchison  on  Carriers,  Sees.  665,  666 
et  seq.  In  the  first  of  these  cases  the  appellate  court  set  aside  the 
verdict  directed  by  the  lower  court,  and  held  the  question  of  negli- 
gence should  have  been  submitted  to  the  jury.  In  the  cases  from  27 
Michigan  and  72  Wisconsin,  the  defendant  carriers  were  held  liable, 
in  the  one  case,  because  the  conductor  permitted  the  children  to 
ride  on  the  platform — a  position  of  danger;  and  in  the  other, 
because  the  child  was  not  told  the  car  was  to  return  after 
passing  the  station.  In  this  case,  the  boy's  account  is,  when 
he  got  between  South  and  Lafayette  street,  the  conductor  sig- 
naled *  him  to  come  to  the  platform,  saying  ^'  the  next  cor- 
ner is  yours;  ''  the  boy  states  he  dodged  under  the  conductor's  arm, 
that  when  he  went  to  pull  the  bell  he  hit  him  (the  boy)  on  the  back 
and  he  adds,  that  is  all  he  knew  until  he  found  himself  at  home  in 
bed.     We  gather  from  the  other  witnesses  that  when  the  car  got  to 
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Sooth  street,  the  boy's  destination,  the  motorman  motioned  the  boy 
to  the  platform,  that  he  left  his  seat,  came  ont,  and  as  the  conductor 
put  his  hand  on  the  bell  to  pall  it,  and  before  he  had  time  to  pull, 
the  boy  had  fallen  off  the  car.  The  testimony  to  this  effect  comes 
from  a  fellow- passenizrer,  and  to  some  extent,  at  least,  is  supported  by 
that  of  other  passengers  and  the  conductor.  It  seems  to  us  the  case 
is  distinguished  from  that  in  which  the  boy  passenger  is  permitted  to 
ride  on  the  platform.  To  use  the  platform  in  lieu  of  the  seats  inside 
dozing' the  course  of  the  transportation,  is  not  the  same  as  calling  the 
boy  to  the  platform  when  the  car  is  about  stopping  at  his  destina- 
tion. The  boy  was  in  his  seat  when  called  until  called  to  alight.  We 
do  not  understand  it  to  be  questioned  that  the  stop  signal  was  made 
and  the  boy  called  at  the  right  time,  and  he  had  to  come  to  the 
platform  to  alight.  His  fall  after  he  got  there,  not  caused  by  the 
posh  of  the  conductor,  as  charged  in  the  petition,  must,  in  our  view, 
have  resulted  from  his  missing  his  footing  on  alighting  from  the  car 
before  it  came  to  a  full  stop.  The  evidence  submitted  compels  the 
conclusion  the  fall  was  due  to  his  imprudence. 

It  is  urged  on  us,  however,  that  negligence  is  not  imputable  to 
children  of  tender  age.  It  is,  however,  equally  true  that  careless- 
ness in  children  who  are  of  age  sufficient  to  exercise  discretion  for 
the  avoidance  of  injury  to  themselves  when  traveling  in  street  cars, 
is  recognized.  Hutchison  on  Carriers,  Sec.  666  et  seq.  The  law  does 
not  fix  this  age  of  discretion.  All  that  we  have  before  us  on  this 
branch  of  the  case  is,  that  the  parents  of  the  boy  deemed  him  old 
enoogh  to  travel  by  himself,  and  the  fact  he  was  nearly  ten  years-of 
age.  If,  as  we  hold,  he  was  not  exposed  to  peril  and  could  have 
left  the  car  with  safety  using  ordinary  care,  we  do  not  think  the 
defendant  can  be  held  liable  merely  and  only  because  of  the  boy's 
age.  Neither  reason  or  the  authorities  exact  that  the  carrier  of  pas- 
sengers shall  anticipate  and  guard  against  injuries  which  ordinary 
pnidence  would  avoid,  and  that  prudence,  it  seems  to  us,  is  not  dis- 
pensed with  on  the  part  of  a  boy  placed  on  the  car  by  his  parents 
and  of  that  intelligence  usual  to  the  age  of  ten.  We  can  not,  there- 
fore, on  this  ground,  that  his  age,  in  effect,  made  his  imprudence  the 
neglect  of  the  conductor,  hold  defendants  liable. 

We  have  given  attention  to  the  case  in  all  its  aspects  and  to  the 
anthorities  cited  by  plaintiff,  and  our  conclusion  is  the  defendants 
can  not  be  adjudged  responsible  for  the  accident. 
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It  is  therefore  ordered,  adjudged  and  decreed  that  the  jadgment 
of  the  lower  coart  be  affirmed  with  costs. 


No.  12,315. 
The  State  op  Louisiana  vs.  Jake  Young. 

Act  69  Of  1896  does  not  repeal  Sec.  792  of  the  Revised  Statutes. 

The  question  is  one  of  Intention  of  the  Legislature. 

By  making  it  possible  to  Inflict  a  greater  punishment  of  a  similar  character  to  the 

punishment  under  the  old  law,  the  Legislature  has  not  made  manifest  an 

Intention  to  repeal  the  old  law. 

APPEAL  from  the  Twentieth  Judicial  District  Court  for  the  Parish 
of  Assumption.     Quion,  J. 


M.  J,  Ounninghanij  Attorney  General,  and  (?.  A,  Chndron,  District 
Attorney,  for  Plaintiff,  Appellant. 


John  Marks  {E.  N,  Pagh^  of  Counsel) ,  for  Def eadant.  Appellee. 


Submitted  on  briefs  November  21,  1896. 
Opinion  handed  down  November  80,  1896. 
Rehearing  refused  January  4,  1897. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  defendant,  Jake  Young,  was  indicted  by  the 
grand  jury  for  the  parish  of  Assumption  in  September,  1896,  for 
assault  with  intent  to  commit  rape. 

He  interposed  a  demurrer  and  a  motion  to  quash  the  indictment 
on  the  ground  that  by  Act  No.  59  of  1896,  the  Art.  792  of  the  Re- 
vised Statutes  has  been  repealed. 

The  demurrer  and  the  motion  to  quash  were  sustained  by  the 
District  Court. 

The  District  Attorney  prosecutes  this  appeal  from  the  ruling. 

The  act  in  question  contains  no  reference  to  the  section  in  ques- 
tion of  the  Revised  Statutes. 

It  defines  the  offence  as  it  is  defined  in  the  section. 
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Additional  panishment  may  be  imposed  nnder  the  new  law,  bat  it 
does  not  provide  a  new  and  different  panishment. 

Oar  conclnsion  on  this  point  woald  be  different  if  the  panishment 
under  the  new  law  were  entirely  different  from  what  it  is  nnder  the 
old  law,  for,  in  the  same  case,  the  two  laws  woald  beabsolately  irre- 
GoncUable  and  the  latter  woald  repeal  the  former  by  implication. 

Mr.  Sutherland  on  Statutory  Oonstrnction  says:  ^'  Where,  however, 
the  new  statute  contains  no  reference  for  repeal  or  otherwise  to 
existing  statutes,  and  defines  an  offence  made  punishable  by  a  prior 
law,  and  imposes  a  new  punishment,  it  will  not  repeal  such  prior 
laws  as  to  existing  cases;  for  as  the  new  law  will  operate  prospec- 
tively, there  is  as  to  offences  already  committed  no  confiict.  The 
prior  law  will  operate  as  to  all  offences  committed  up  to  the  time 
that  the  new  law  goes  into  effect,  and  the  trial  may  be  had  and 
jndgment  pronounced  afterward."     Par.  143. 

*'  The  question  ever  is :  Did  the  Legislature  Intend  to  repeal  the 
former  law,  or  was  the  new  law  intended  to  be  merely  cumulative?" 
Sutherland  — . 

By  making  it  possible  to  inflict  greater  punishment  of  a  similar 
character,  under  the  last  law,  the  Legislature  has  not  made  manifest 
an  intention  to  repeal  the  old  law  and  to  issue  a  '<  legislative  pardon" 
to  those  under  indictment  at  the  time. 

A  repeal  will  not  be  implied  unless  the  last  statute  contained 
provisions  contrary  to  or  irreconcilable  with  those  of  the  original 
law. 

Again,  if  the  statute  on  the  same  subject  can  be  reconciled  with  - 
out  destroying  the  obvious  intent  of  the  law-making  authority,  there 
will  be  no  repeal. 

The  latter  act  adds  a  number  of  years  to  the  term  of  service.  A 
sentence  can  not  be  imposed  under  the  original  law  in  excess 
of  the  penalty  provided  in  the  prior  statute.  A  sentence  within 
the  penalty  of  the  original  act  may  be  imposed  without  in  the  least 
conflicting  with  the  last  statute.  A  punishment  of  two  years  or  less 
is  the  same  punishment  under  the  first  law  for  a  past  offence. 

The  repealing  clause  of  the  last  act  repeals  prior  inconsistent  laws, 
but  not  all  laws  on  the  same  subject  matter.  We  must  endeavor  to 
construe  these  acts  as  to,  if  possible,  reconcile  the  two  acts. 

Having  this  in  view,  we  do  not  think  we  should  hold  that  the  prior 
law  is  repealed,  unless  it  is  manifestly  inconsistent,  and  it  is  impos- 
sible to  reconcile  the  two. 
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The  implication  of  repeal  must  be  a  necessary  one.  Ludlow  Heirs 
vs.  Johnston,  3  Ohio,  653. 

From  the  last  cited  case  we  quote:  '*  No  court  will,  if  it  can  be 
consistently  avoided,  determine  that  a  statute  is  repealed  by  impli- 
cation." 

The  two  statutes  here  are  affirmative  statutes.  The  latter  denounces 
offences  committed  since  it  was  promulgated ;  the  former  is  in  force 
as  to  offences  committed  prior  to  the  latter  act. 

In  other  words,  in  the  nature  of  things  the  last  law  becomes  effec- 
tive from  and  after  its  passage. 

A  similar  question  was  decided  by  the  Supreme  Court  of  Alabama 
in  Turner  vs.  The  State,  and  in  Miles  vs.  The  State,  both  reported  in 
the  40th  Alabama. 

In  the  last  cited  case  the  court  cites  Commonwealth  vs.  Pegram, 
1  Leigh,  569;  Allen  vs.  Commonwealth,  2  Leigh,  727;  Pitman  vs. 
Commonwealth,  and  Wright  vs.  Laine,  2  Rob.  Va.  Rep.  600,  as  sus- 
taining the  conclusion  of  the  court,  that  no  repeal  was  efiPected. 

As  in  the  last  Alabama  case,  in  the  case  before  us,  the  use  of  the 
equivalent  words  to  those  in  the  Alabama  law  ('<  all  laws  or  parts 
of  laws  in  conflict  herewith"  are  repealed,  instead  of  all  laws  in  the 
same  subject  matter) ,  perform  the  office  of  a  saving  clause. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  reversed  and  avoided;  further,  that  the 
case  be  reinstated  on  the  docket  of  the  court  and  the  trial  proceeded 
with  under  the  iadicbmeat  as  required  by  law. 
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\tt&  14001  POITHVENT    &    FAVRB    LUMBER    COMPANY    VS.     STANDARD    PLANING 

Mills  and  Manufacturing  Company,  Limited. 

It  appearing  from  the  evidence  tbattbe  president  of  a  going  corporation  disposed 
of  a  portion  of  his  surplus  stock  of  mules  to  a  creditor,  with  the  consent  and 
approval  of  its  boird  of  directors,  under  the  impression  that  the  company  was 
solvent,  and  with  the  object  of  tiding  over  a  temporary  financial  embarrass- 
ment and  without  interrupting  the  operations  of  its  plant,  it  is  not  liable  to  an 
attachment  on  the  ground  that  the  evident  intent  of  the  president  and  board 
of  directors  was  to  fraudulently  dispose  of  the  property  of  the  corporation,  or 
to  give  to  some  of  its  creditors  an  unfair  preference. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Bigktor^  J, 
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Farrary  Jonas  dt  KrutUchnitt  for  Plaintiff,  Appellant. 


Joteph  Brewer  and  Ernest  T.  Florance  for  Defendant,  Appellee. 


Argned  and  submitted  November  16,  1896. 
Opinion  handed  down  November  30,  1896. 
Rehearing^  refased  Janaary  18,  1867. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  is  an  ordinary  action  upon  a  matter  of  indebt* 
edness  of  the  corporation,  coupled  with  a  writ  of  attachment. 

Defendant's  counsel  took  a  rule  upon  the  plaintiff  for  the  dissolu- 
tion of  the  writ  on  several  grounds;  and  upon  the  trial  thereof 
same  was  dissolved,  and  the  seizure  discharged.  Thereupon  the 
case  went  to  judgment  on  the  debt — there  being  practically  no  dis- 
pute as  to  that — and  therefrom  the  plaintiff  has  appealed,  seeking 
the  reinstatement  of  its  writ  and  the  restoration  of  its  seizure. 

Dealing  with  the  judgment  dissolving  the  writ  of  attachment,  it 
will  be  only  necessary  for  us  to  discuss  one  of  the  grounds  enumer- 
ated, and  that  is  the  alleged  untruthfulness  of  the  affidavit  to  obtain 
the  writ,  in  point  of  fact,  as  in  our  opinion  that  is  fatal. 

The  affidavit  is  grounded  upon  Code  of  Practice,  Art.  240,  para- 
graph 4,  and  affirms  that  the  defendant  had  parted  with  or  disposed 
of,  or  was  about  to  part  with  or  dispose  of  his  property  or  some  part 
thereof  *•*  with  intent  to  defraud  his  creditors,  or  give  an  unfair 
preference  to  some  of  them." 

We  make  the  subjoined  extracts  from  the  brief  of  plaintiff's 
counsel  as  most  completely  expressing  its  views  of  the  legal  situa- 
tion as  it  is  presented  upon  the  testimony  taken  at  the  trial,  viz. : 

*^  We  do  not  claim  that  Mr.  Gause,  the  president  of  this  corpora- 
tion, was  guilty  of  a  corrupt  intent  to  perpetrate  a  dishonest  and 
immoral  act,  but  we  do  say  that  he  was  guilty  of  acts  which  the  law 
denounces  as  a  fraud  in  law,  or  as  giving  a  right  to  a  creditor  to  a 
writ  of  attachment,  and  that  he  is  conclusively  presumed  to  have 
intended  the  consequences  of  his  acts. 

We  say  further,  that  it  is  not  necessary  that  a  debtor  should  have 
been  guilty  of  fraud  in  a  moral  sense,  or  even  in  the  legal  sense,  iu 
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order  to  entitle  a  creditor  to  a  writ  of  attachment.  It  suffices  that 
proof  should  be  made  of  an  intent  to  give  an  unfair  preference  to  a 
creditor,  and  that  intent  unquestionably  existed  in  this  cause. 

**  We  say  that  the  president  of  the  company  intended  to  make  a 
dation  en  paiement  to  a  stockholder  at  a  time  when  the  corporation 
was  insolvent,  and  we  say  that  that  dation  en  paiement  was  neces- 
sarily a  fraud  at  law,  and  therefore  when  he  executed  the  dation  en 
paiement  he  intended  the  fraudulent  preference.  Not  only  does  the 
Oode  declare  such  a  dation  en  paiement  to  be  an  absolute  nullity  (O. 
O.  2658),  but  the  courts  have  over  and  over  held  that  such  a  dation 
is  a  legal  fraud  and  may  be  set  aside.  See  Lovell  vs.  Payne,  30  An. 
511,  and  an  overwhelming  ma^s  of  authorities  cited  in  Hennen,  verbo 
Obligaiionsj  7,  p.  1036,  et  seq,,'^  p.  14. 

Again: 

"  The  counsel  for  the  receivers  seems  to  attach  great  weight  to 
the  fact  that  there  was  no  concealment  of  his  acts  by  Mr.  Gause ; 
that  he  admitted  all  the  facts  of  the  case  when  complaint  was  made 
to  him  by  Joseph  A.  Favre,  the  treasurer  of  theplaintifiP  corporation, 
and  that  he  made  certain  offers  to  Mr.  Favre  similar  to  the  offers 
which  he  had  made  to  Jay  and  to  others,  and  which  ofiPers  had  been 
accepted  by  Jay  and  others. 

*'  We  do  not  think  that  this  frankness  of  Mr.  Gause  affects  the 
legal  rights  of  the  parties  at  all.  Even  admitting  the  most  that  was 
claimed  by  counsel,  or  by  any  of  the  witnesses  in  the  lower  court, 
all  that  is  shown  by  the  evidence  is  that  an  ofiPer  was  made  to  the 
plaintiffs  to  give  them  an  illegal  preference  similar  to  the  one  given 
to  other  creditors  of  the  defendant.  Had  the  offer  been  accepted, 
the  plaintiffs  would  have  obtained  an  utterly  worthless  preference, 
and  that  they  chose  to  refuse  it  and  to  take  out  an  attachment  does 
not  weaken  their  position  in  the  least. 

^*  Counsel  for  the  liquidators  takes  great  pains  to  show  that  Mr. 
Gause  was  honest  in  all  that  he  did. 

**  Allow  us  here  to  repeat  that  we  are  not  accusing  him  of  any 
moral  turpitude,  and  that  it  may  be  conceded  that  he  did  not  intend 
to  do  anything  morally  wrong.  He  did,  however,  unquestionably 
give  preferences  which  he  thought  that  he  had  the  right  to  givcj  but  which 
are  clearly  illegal  under  the  laws  of  the  State  of  Louisiana,  which 
were  clearly  void,  and  which  clearly  entitled  other  creditors  to  writs 
of  attachment. 
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<' All  the  evidence  apon  the  sabject  of  the  interview  between  Mr. 
F&yre  and  Mr.  Qanse  is  given  by  Mr.  Qanse  himself,  Mr.  Favre  and 
two  other  creditors  who  were  present  at  the  time,  to- wit:  Mr.  Bil- 
Imgton  and  Mr.  Brownell."     Page  17. 

Evidently  the  plaintiff's  counsel  rests  its  case  almost  exdasively 
npon  the  proven  insolvency  of  the  defendant  corporation,  and  its 
having  given  property  thereafter  in  satisfaction  of  the  claims  of  cer- 
tain of  its  creditors  j  and  adequate  corroboration  of  this  is  found  in 
this  sentence,  viz. : 

**  We  say  further,  that  it  is  not  necessary  that  a  debtor  should  have 
been  guilty  of  fraud  in  a  moral  sense,  or  even  in  a  legal  sense,  in 
order  to  entitle  a  creditor  to  a  writ  of  attachment.  It  suffices  that 
proof  should  be  made  of  an  intent  to  give  an  unfair  preference  to  a 
creditor,  and  that  intent  unquestionably  existed  in  this  cause. 

"  We  say  that  the  president  of  the  company  intended  to  make  a 
daLion  en  paiement  to  a  stockholder  at  a  time  when  the  corporation 
was  insolvent,  and  we  say  that  that  dation  en  paiement  was  neces- 
sarily a  fraud  in  law,"  etc. 

But  was  the  corporation  insolvent  as  a  matter  of  fact?  What  is 
the  proof  on  this  question? 

As  a  witness  the  president  of  the  defendant  corporation  makes 
answers  to  questions  propounded  as  follows,  viz. : 

"  Q.  What  was  the  amounts  of  the  debts  of  the  defendant  say  on 
the  1st  of  June,  1896? 

'*  A.  With  notes  we  had  given,  other  people's  notes,  it  was  about 
fifteen  thousand  or  sixteen  thousand  dollars. 

<*Q.  That  included  all  the  mortgage  notes  on  the  real  estate? 

"  A.  No. 

"  Q.  How  much  did  they  amount  to? 

'*  A.  The  mortgaged  notes  amounted  to  ten  thousand  eight  hun- 
dred and  fifty  dollars. 

'^  Q.  Then  the  total  amount  of  ^he  debts  of  the  company  approxi- 
mated twenty- seven  thousand  dollars? 

"  A.  Yes. 

^*  Q.  Was  a  statement  of  this  debt  presented  at  the  meeting  of 

the  creditors  on  the  28th  of  May? 

******* 

<<  A.  I  think  so. 

"  Q.  Approximately? 
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'^  A.  Yes;  inclading  other  people's  notes  that  had  not  been  paid^ 

'^  Q.  Bnt  those  were  liabilities  of  the  concern? 

"  A.  Yes." 

The  foregoing  statements  were  elicited  upon  the  cross-examina- 
tion of  the  witness,  and  the  following  occurred  in  the  course  of  his 
re- examination,  viz. : 

**  Q.  You  stated  that  the  indebtedness  of  the  company  at  the  time 
was  in  the  neighborhood  of  twenty-seven  thousand  dollars;  now 
state  what  their  assets  consisted  of? 

<^  A.  Our  real  estate  cost  nearly  fourteen  thousand  dollars,  and  we 
paid  nearly  three  thousand  five  hundred  dollars  out  of  it.  It  is 
appraised  at  thirteen  thousand  dollars  now.  Our  lumber  was  then 
considered  worth  six  thousand  dollars.  Our  machinery  and  sheds 
and  teams  cost  twenty-two  thousand  dollars;  and  our  bills  collectible 
amounted  to  four  thousand  dollars  or  five  thousand  dollars. 

*'  Q.  Oat  of  this  total  of  forty -six  thousand  dollars,  what  would 
you  consider  a  fair  estimate  of  the  actual  value  of  the  assets  of  the 
concern? 

'*  A.  Well,  I  consider  the  real  estate  worth  fourteen  thousand  dol- 
lars; the  machinery  and  sheds  cost  twenty -two  thousand  dollars,  and 
as  a  running  outfit  it  ought  to  be  worth  fifteen  thousand  dollars;  the 
lumber  ought  to  bring  five  thousand  dollars;  and  the  bills,  perhaps, 
three  thousand  dollars  or  four  thousand  dollars. 

<<  Q.  Then  you  estimate  the  value  of  (the  assets)  of  this  corpora- 
tion at  the  time  of  taking  out  of  the  writ  of  attachment,  in  the 
neighborhood  of  thirty -nine  thousand  dollars? 

*'A.  Yes;  as  a  running  plant,"  etc. 

This  statement  is  not  contradicted  by  any  other  witness,  and  ia 
practically  undenied. 

In  the  course  of  the  argument  it  was  said  that  in  the  director's 
answer  to  the  petition  of  creditors  of  the  corporation  in  the  District 
Court  praying  for  the  appointment  of  a  receiver,  there  is  an  admis- 
sion of  the  insolvency  of  the  defendants,  and  that  those  proceedings 
were  commenced  only  a  few  days  subsequent  to  plaintiff's  attach- 
ment; and  plaintiff's  counsel  urge  this  judicial  admission  as  conclu- 
sive proof  of  the  insolvency  of  the  defendant  at  date  its  attachment 
issued. 

But  this  answer  having  been  filed  by  the  directors  subsequent  to 
the  attachment  it  can  not  have  any  retroactive  effect  in  reference  to 
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the  frmadnlent  incent  of  the  defendant  at  the  date  of  and  antecedent 
to  the  making  of  the  affidavit.  An  attachment  ie  a  harsh  remedy, 
and  most  be  strictly  constraed.  It  must  depend  upon  the  state  of 
facto  existing  when  it  was  applied  for. 

On  the  qnestion  of  fraadnlent  intent,  the  president  was  interro- 
gated tolly  as  to  the  details  of  all  the  transactions  upon  which  the 
plaintiff  fonnded  its  attachment,  and  thereapon  the  following 
occnrred,  viz.: 

"  Q.  What  was  your  intention  in  transferring  these  materials  to 
creditors?  I  am  asking  yon  now  in  regard  to  the  allegation  of  the 
petition  that  the  transfers  (of  property)  were  made  with  the  intent 
to  defraad  the  creditors,  or  give  an  unfair  preference  to  some  of 
them.     Now  what  was  your  intention  in  making  those  transfers? 

''A.  I  offered  some  lumber  to  Mr.  Favre.  In  the  first  place,  in 
regard  to  the  teams:  one -half  of  our  teams  were  on  pasture  for  six 
months  or  more,  and  we  did  not  have  any  use  for  them.  I  consulted 
the  directors,  and  we  came  to  the  conclusion  that  we  could  run  our 
bugine»8  with  one-half  the  teams.  They  were  an  expense  to  us, 
and  with  one -half  toe  would  still  have  enough  to  carry  on  business.  So 
I  advised  with  them,  and  they  consented  and  agreed  to  transfer  some 
of  them  at  a  good  round  figure.  We  sold  those  teams  at  a  figure 
which  would  to-day  be  twice  as  much  as  they  would  sell  for  at  auc- 
tion, or  sheriff's  sale. 

"  Now,  in  regard  to  the  lumber  that  I  sold ;  my  idea  in  selling 
that  was  to  get  a  better  price,  with  the  exception  of  the  lumber  I 
sold  to  Mr.  Billington.  And  I  was  satisfied  that  if  we  could  have  sold 
our  lumber  and  collected  our  debts,  that  it  would  have  gone  far 
toward  paying  the  indebtedness  of  the  corporation  without  touching 
the  plant.  And  I  wanted  to  cancel  as  many  debts  as  possible  in  that 
way;  by  selling  lumber  at  a  better  price. 

'*  I  had  no  idea  that  any  one  would  object  to  my  making  any  such 
sales.  But  as  soon  as  any  one  objected,  I  (did)  not  sell  another 
dollar's  worth  of  goods  to  any  creditor.  As  soon  as  objection  was 
made  I  stopped  immediately." 

Counsel  for  plaintiff  insists  in  applying  to  this  case  the  precepts  of 
our  jurisprudence  applicable  to  the  intent  to  defraud  in  matters  of 
insolvency ;  but  should  we  do  so,  the  facts  adduced  and  quoted  in 
part  herein  would  not,  in  our  opinion,  justify  us  in  reversing  the 
jodgment  of  the  District  Court. 
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In  Bordeao  vs.  His  Creditors,  44  An.  11,  we  find  quite  a  similar 
case  stated. 

In  that  case  certain  of  bis  creditors  opposed  the  discharfi^e  of  the 
insolvency  on  specifications  of  fraud,  to  the  effect  that  he  had  given 
an  undue  preference  to  some  of  his  creditors  by  giving  them  mules 
in  partial  payment  of  their  claims  notwithstanding  his  insolvency  at 
the  time. 

The  opinion  says : 

'^  Whether  the  insolvent  be  guilty  ot  fraud  or  not  under  this  sec- 
tion, is,  in  the  first  place,  dependent  on  a  question  of  fact  as  to  the 
insolvent's  commission  of  the  reprobated  act;  and  in  the  second 
place,  on  the  fact  of  his  having  successfully  rebutted  the  legal  pre- 
gumption  of  guilty  intent  raised  on  the  proof  of  the  act." 

Having  examined  the  facts  and  applied  them  to  the  provisions  of 
the  insolvent  law,  the  opinion  proceeds  thus ; 

'<  These  precepts  of  the  insolvent  law  have  often  been  examined 
and  interpreted,  and  in  so  doing  our  predecessors  have  said  that  they 
are  highly  penal  in  character,  and  ib  their  consequences  on  con- 
viction of  fraud,  and  must  be  strictly  pursued.  The  acts  charged 
must  not  only  be  such  as  the  law  declares  fraudulent,  but  done  with 
fraudulent  intenU ' ' 

Citing  Campbell  vs.  His  Creditors,  16  La.  348. 

Our  predecessors  have  frequently  employed,  in  this  connection, 
such  emphatic  language  as  this,  viz. : 

''To  constitute  fraud  there  must  be  an  intention  of  defrauding, 
conHlium  fraudis^  and  an  actual  loss,  eventus  damni.^^ 

Montilly  vs.  Creditors,  18  La.  888;  Slocomb  vs.  Bank,  2  R.  92. 

Upon  this  statement  of  the  law  as  applied  to  the  facts  stated,  the 
judgment  of  the  lower  court  in  favor  of  the  insolvent  rejecting  the 
demands  of  the  opponents,  was  aflSrmed. 

From  the  evidence  in  this  case  it  conclusively  appears  that  the 
defendant  corporation  was,  at  the  time  of  the  transactions  which 
are  complained  of,  a  going  concern  in  full  operation,  and  that  the 
evident  object  sought  to  be  attained  thereby  was  to  tide  over  a 
temporary  embarrassment,  by  disposing  upon  favorable  terms  of  a 
portion  of  the  company's  surplus  stock  without,  in  any  way,  inter* 
fering  with  the  operations  of  the  plant. 

We  can  not  regard  them  in  the  light  of  fraudulent  transactions  or 
as  having  conferred  unfair  preferences,  with  an  intention  of  injuring^ 
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Other  creditors  of  the  corporation,  even  in  the  light  of  the  insolvent 
laws. 

But,  viewing  them  in  the  light  of  jarispmdence  upon  the  subject 
of  attachment,  we  think  the  judgment  must  be  affirmed,  for  by  a 
long  line  of  adjudications,  commencing  with  those  rendered  by  the 
ecmet  immediately  subsequent  to  the  amendment  of  the  Code  of 
Practice  in  1868,  it  has  been  uniformly  and  consistently  held,  that 
the  intent  to  defraud  is  the  essential  ingredient,  without  proof  of 
which  an  attachment  under  its  provisions  could  not  be  sustained. 

The  language  of  the  enactment  is  ''with  intent  to  defraud  his 
creditors,  or  give  an  unfair  preference  to  some  of  them."  O.  P.  240, 
No.  4. 

In  Hoy  vs.  Weiss,  24  An.  269,  it  was  held  that  ''  the  evidence  must 
show  affirmatively  that  the  defendant  is  abaut  encumbering  or  dis- 
posing of  his  property  with  the  intent  of  defrauding  his  creditors." 

To  the  same  effect  is  Moulor  vs.  Rosengarden,  22  An.  531. 

In  Abney  vs.  Whitted,  28  An.  818,  it  was  said  that  <'  the  intent  is 
the  essential  ingredient,  and  we  think  neither  the  petition  nor  the 
evidence  shows  such  intent  in  the  defendant.  The  simple  fact  of 
giving  a  mortgage  to  secure  a  creditor's  claim  does  not  of  itself  give 
a  ground  for  the  writ." 

In  Hermann  vs.  Amedee,  80  An.  395,  it  was  held  that  the  fraudu* 
nlent  intent  necessary  to  support  an  attachment  is  not  shown  by  the 
mere  fact  that  a  merchant  is  selling  property  and  paying  off  debts, 
including  that  of  the  plaintiff. 

Very  much  the  same  opinion  is  expressed  by  the  court  in  Hem- 
sheim  vs.  Levy,  82  An.  340. 

Later  adjudications  by  the  court  as  at  present  constituted  are  of 
exactly  similar  purport. 

Ill  Ferguson  vs.  Ghastant,  35  An.  339,  the  court  said : 

^*  The  intent  to  defraud  must  justify  the  attachment.  It  does  not 
suffice  that  appearances  indicate  it." 

In  Lehman  vs.  McFarland,  35  An.  624,  it  was  held  that  an  attach >- 
ment  could  not  be  sustained  when  the  *'  proposed  disposition  of  their 
property  by  the  defendants  was  in  the  interest  of  their  creditors, 
whom  they  proposed  to  place  on  a  footing  of  equality  and  fairness." 

In  Bank  vs.  Moss,  41  An.  227,  it  was  held  that  fraudulent  intent 
existing  at  the  time  of  the  act  complained  of,  controls. 

In  Seeligson  vs.  Rigmaiden,  37  An  722,  it  was  held  that  fraudu- 
lent Intent  must  exist;  appearances  are  not  sufficient. 
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In  Chaffe  vs.  Mackenzie,  48  An.  1062,  we  said:  ^'  In  order  to  sns* 
tain  aQ  attachment  there  must  be  proof  that  at  the  time  the  writ 
issued  the  defendant  had  done,  or  was  about  to  do  the  acts  charfi^ed. 
The  Intent  also  must  exist  to  defraud  or  to  give  an  unfair  preference. 
This  intent,  which  rests  in  the  bosom  of  the  defendant,  can  only  be 
shown  by  the  acts  and  declarations  of  the  defendant,  and  the  conclu- 
sions to  be  drawn  from  them." 

And  in  the  recent  case  of  Winter  vs.  Davis,  48  An.  260,  we 
affirmed  and  emphasized  what  had  been  so  frequently  said,  and 
employed  the  following  language  in  so  doing,  viz. : 

<^  An  attachment  based  upon  Nos.  4  and  5  of  Art.  240,  0.  P.,  must 
be  supported  by  proof  of  an  act  or  acts  showing  the  fraudulent  intent 
of  the  defendant  to  place  his  property  beyond  the  reach  of  his  cred- 
itors, or  to  give  an  unfair  preference  to  some  of  them." 

Again : 

*^It  is  not  evident  that  the  intention  of  the  defendant  was  to 
place  his  property  beyond  the  reach  of  his  creditors,  or  to  dispose  of 
it  so  as  to  give  an  unfair  preference.  These  are  the  essentials  to 
sustain  an  attachment."  Vide  also,  Olaflln  &  Go.  vs.  Davis,  48  An. 
1223.  See  also  John  P.  Baldwin,  Receiver,  vs.  McDonald,  49  An. , 
just  decided. 

The  judge  a  quo  entertained  the  opinion  that  the  proof  did  not 
establish  that  defendant  had  disposed  of  its  property  with  a  fraudu- 
lent intent,  and  dissolved  plaintiff's  attachment,  and  in  our  opinion 
he  was  right  in  so  doing. 

Judgment  affirmed. 


No.  12,191. 

1 40    sa 

i  U  Igjj  Succession  of  R.  L.  Robertson,  Jr. 

Whether  an  executrix  is  legally  or  tllegally  appointed,  having  qualifled  and 
entered  upon  the  discharge  of  the  duties  of  the  oflloe  she  must  be  treated  as 
lawfully  appointed  until  her  appointment  has  been  judicially  revoked. 

Unless  the  appointment  is  absolutely  null  and  void,  acts  done  by  an  administra- 
tion representative  in  such  capacity  are  legal  and  binding.  Mere  illegality  of 
appointment  of  an  executor  will  not  vitiate  acts  done  under  it. 

Haying  accepted  the  trust  of  an  executrix,  and  qualifled  under  it,  and  taken 
charge  of  the  estate,  she  Is  powerless  of  her  own  motion  to  abandon  that  trust 
and  assume  the  quality  of  belr.    Judicial  act  is  necessary  for  her  discharge. 
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The  law  fixes  the  ooxnmissfona  of  an  executor  at  two  and  one-half  per  oentum  on 
tbeamoantof  the  estimate  in  the  inventory;  but  he  is  entitled  to  five  per 
cent,  on  amount  of  rents  and  revenues  which  have  come  into  his  hands  In  the 
coarse  of  administration,  provided  same  are  not  amounts  which  are  covered 
by  the  Inventory. 

A  PPEAL  from  the  Oivil  District  Ooart  for  the  Parish  of  Orleans.* 
^    RightoTyJ. 


W.  &  Benedict  for  Executrix,  Appellee. 


Buck^  WaUhe  <fir  Buok  for  Opponent,  Appellant. 


Argaed  and  submitted  December  4,  1896. 
Opinion  handed  down  December  14,  1896. 
Rehearing  refused  January  18,  1897. 


Opinion  of  the  court  was  delivered  by 

WATKIN8,  J.  This  controversy  arisen  upon  an  account  of  admin- 
istration  which  was  opposed  by  Mrs.  Cuevas,  a  married  daughter  of 
the  deceased  by  his  first  marriage^the  opposition  being  chiefly 
directed  at  four  items,  viz. :  (1)  Mortgage  of  twenty-five  hundred 
doDara  on  property  on  Baronne  street;  (2)  amount  of  two  thousand 
dollars,  claimed  to  have  been  held  in  trust;  (3)  commissions  of 
executrix,  one  thousand  eight  hundred  and  thirty -two  dollars  and 
■ixty-flve  cents;   (4)  attorney's  fees,  twenty- five  hundred  dollars. 

The  opponent  also,  as  a  part  of  her  opposition,  alleged  the  abso- 
lute nullity  of  the  will  of  deceased  for  want  of  form;  and  on  that 
account  she  averred  that  the  accountant  had  no  standing  in  court  as 
executrix. 

But  it  is  a  fact  and  conceded  in  the  transcript,  as  well  as  in  the 
argument  at  the  bar,  that  the  nullity  of  the  will  is  involved  in 
another  suit  which  is  the  subject  of  another  appeal ;  it  is,  therefore, 
evident  that  this  part  of  the  opposition  can  not  now  be  considered 
or  decided.  For  the  determinination  of  that  question  opponent 
must  be  relegated  to  the  other  appeal. 

It  appears  from  the  record  and  the  argument  as  well,  that  the 
accountant,  as  the  executrix  therein  named,  propounded  the  will  for 
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probate,  and  same  was  duly  and  regularly  admitted  to  probate,  and 
that  she  was  duly  qnalifled  and  commissioned  and  took  charge  of  the 
estate  of  the  testator,  and  has  since  had  its  exclnsive  care  and 
administration — collecting  its  revenues  and  discharging  its  expenses. 

Daring  that  administration  the  property  of  the  estate  was  sold — 
the  heirs  concarring  in  the  sale,  and  actively  promoting  same. 

This  simple  statement  is  sufficient  to  show  exclusively  that  there 
was  an  administration  actually  in  progress;  and  that  the  accountant 
was  executrix  de  facto,  if  not  de  jure  —notwithstanding,  the  will  was 
subsequently  attacked,  and  may  be  hereafter  adjudged  null  and  void 
in  a  different  case. 

It  has  been  frequently  decided  that  unless  the  appointment  of  a 
succession  representative  be  absolutely  void,  his  acU  can  not  be 
successfully  assailed  or  questioned. 

In  Succession  of  Dougart,  30  An.  268,  we  said : 

^'  As  to  the  illegality  of  the  appointment  of  the  executrix,  it  is 
only  necessary  to  say,  that  the  question  can  not  be  raised  in  this 
indirect  and  collateral  way.  Whether  legally  or  illegally  done  she 
was  appointed  and  qualified  and  must  be  treated  as  the  lawful 
executrix  until  her  appointment  is  revoked  in  a  direct  action." 

In  the  Succession  of  Altemns,  32  An.  864,  it  was  said: 

<<  It  seems  to  be  considered,  and  indeed,  we  do  not  think  it  can  be 
denied,  that  unless  the  appointment  of  an  administrator  or  curator 
is  absolutely  void,  the  acts  done  by  them  in  such  capacities  are  legal 
and  binding,  for  it  is  now  elementary  that  the  mere  illegality  of  the 
appointment  will  not  vitiate  the  acts  done  under  it.  This  is  so  true 
that  the  law  will  not  allow  a  suspensive  appeal  from  a  decree 
appointing  such  official,  but  declares  that  such  decree  shall  have 
immediate  effect,  and,  therefore,  regardless  of  the  illegality  of  the 
appointment." 

In  Cloutier  vs.  Lamee,  33  An.  305,  it  was  said : 

^^  Inquiries  touching  the  legality  of  defendant's  appointment  are 
irrelevant.  While  actually  exercising  the  office  he  must  perform 
its  duties,  and  the  Illegality  of  his  appointment  will  not  vitiate  his 
acts." 

Citizens  Bank  vs.  Bry,  8  An.  633;  Gradnigo  vs.  Moore,  Curator, 
10  An.  670;  Dorsey  vs.  Vaughan,  5  An.  156;  Beard  vs.  Qresham,  5 
An.  160;  Succession  of  Lehmann,  41  An.  987;  Vinet,  Executor,  vs. 
Bres,  48  An.  1254. 
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Adhering  to  this  line  of  authority  we  are  of  opinion  that  the  acU 
of  the  qualified  and  acting  executrix  must  be  recognized  as  valid, 
and  that  the  subsequeot  nullity  of  her  appointment  would  not  vitiate 
them. 

She  has  a  standing  in  court  to  file  an  account  of  her  gestion. 
Having  qualified  as  executrix  and  taken  charge  of  the  estate  of  the 
testator,  she  was  powerless,  of  her  own  motion,  to  abandon  that 
trust  and  assume  the  quality  of  heir.  It  was  necessary  for  her  to  be 
relieved  through  the  instrumentality  of  the  law  pursuant  to  a  decree 
of  court.     Succession  of  Frazler,  33  An.  593. 

On  the  trial  there  was  judgment  rejecting  the  demands  of  the 
opponent,  homologating  the  account,  and  ordering  the  funds  in  the 
hands  of  the  executrix  distributed  in  accordance  therewith;  and 
from  that  judgment  the  opponent  has  appealed. 

The  proof  shows  that  the  principal  property  of  the  estate  was  the 
Marine  Dry  Dock,  which  was  appraised  in  the  inventory  at  twelve 
thousand  dollars,  and  was  subsequently  sold  for  forty- one  thousand 
dollars.  It  further  shows  that  while  under  the  administration  of  the 
executrix  this  dry  dock  yielded  a  little  over  six  thousand  dollars  net 
returns  within  a  period  of  about  eight  months.  The  property  was 
exclusively  community,  and  the  executrix,  as  surviving  widow, 
owned  one -half  in  indivision  with  the  heirs. 

In  the  brief  of  opponent's  counsel  we  find  no  discussion  of  the  two 
items  of  indebtedness  opposed,  and,  presumably,  that  part  of  the 
opposition  has  been  abandoned. 

In  argument  at  the  bar  opponent's  counsel  waived  all  objection ' 
with  regard  to  the  amount  of  the  fee  claimed  by  the  attorney  for  the 
executrix,  and  limited  her  opposition  to  his  right  to  claim  any  fee. 
This  contention  is  but  the  logical  supplement  of  the  prior  contention 
that  the  accountant  had  no  standing  in  court  as  executrix,  and  find- 
ing that  as  her  appointment  as  executrix  was  not  absolutely  void, 
her  aefo  are  valid,  and  that  contention  must  be  rejected,  it  follows 
necessarily  that  she  had  the  legal  right  to  tax  her  attorney's  fees 
against  the  estate. 

The  remaining  question  is  with  regard  to  the  amount  of  the 
executrix'  commissions — her  right  to  claim  commission  resting  upon 
the  same  foundation  as  that  of  her  standing  in  court. 

Her  case  comes  within  the  principle  announced  in  Succession  of 
Hopkins,  33  An.  1166. 


i 
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The  acconntant  claims  commissions  of  two  and  one -half  per 
centum  on  account  of  rents  and  revenues  of  succession  property 
which  she  collected  during  her  administration;  the  amount  of  cash 
in  bank,  and  on  account  of  the  proceeds  of  property  of  the  succes- 
sion under  her  administration.  But  the  contention  of  the  oppo- 
nent's counsel  is  that  her  claim  should,  in  any  event,  be  restricted  to 
the  amount  of  the  inventoried  value  of  the  property.    R.  0.  O.  1069. 

The  appraisement  in  the  inventory  is  about  twenty- three  thousand 
dollars,  while  the  proceeds  of  sales  was  about  forty- one  thousand 
dollars. 

The  Code  declares  that  ''an  executor  *  *  *  shall  be  entitled, 
for  his  trouble  and  care,  to  a  commission  of  two  and  one -half  per 
cent,  on  the  whole  amount  of  the  estimate  in  the  inventory,"  etc* 
R.  C.  C.  1683. 

The  same  rule  applies  to  administrators.     R.  O.  0.  1069. 

In  Succession  of  Linton,  31  An.  180,  the  court  in  discussing  this 
provision  of  the  Code  in  regard  to  an  administrator's  commissions 
of  two  and  one -half  per  cent,  said: 

''  The  Code  so  expressly  provides,  and  this  court  has  thus  invari- 
ably held.  R.  C.  C.  1069,  1201;  Baillio  vs.  Baillio,  6  N.  S.  229;  Suc- 
cession of  Milne,  1  Rob.  400;  Succession  of  Day,  3  An.  624;  Suc- 
cession of  Qirod,  4  An.  386." 

But  the  court  allowed  the  administrator  a  commission  of  five  per 
cent,  on  the  amount  of  rents  collected,  no  mention  of  same  beings 
in  the  inventory,  and  this  in  addition  to  the  two  and  one -half  per 
*  cent,  on  the  amount  in  the  inventoiy . 

This  theory  appears  reasonable  and  correct,  and  it  is  in  keeping 
with  a  subsequent  decision.     Saccession  of  Rhoton,  34  An.  893. 

Adopting  this  rule,  the  executrix  is  entitled  only  to  commissions 
of  two  and  one -half  per  cent,  on  the  amount  of  the  estimate  in  the 
inventory  of  twenty- three  thousand  dollars,  which  is  five  hundred 
and  seventy- five  dollars. 

And  to  the  amount  of  five  per  cent,  on  the  amount  of  the  net 
income  of  the  property  of  the  estate  during  her  administration  fixed 
approximately  at  sixty -five  hundred  dollars,  equal  to  three  hundred 
and  sixteen  and  sixty-six  and  two-thirds  dollars. 

The  total  amounts  to  eight  hundred  and  ninety- one  and  sixty -six 
two -thirds  dollars,  and  to  this  sum  her  commission  must  be  reduced. 

It  is  therefore  ordered  and  decreed  that  the  amount  of  the  execn- 
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triz'  coRiinifleions  be  rednced  to  the  sam  of  eight  hundred  and 
ninety-one  and  sixty- six  and  two -third  dollars,  and  that  as  thus 
amended  the  judgment  be  affirmed. 


Application  fob  Rbhearinq. 

The  counsel  for  opponent  submit  their  application  upon  the  three 
following  propositions,  viz. : 

**  1.  The  court  erred  in  holding  that  the  executor  could  not  by  any 
act  of  his  own,  divest  himself  of  his  franchise  and  duty  as  executor ; 
at  least  as  between  himself  and  the  heirs  entitled  to  the  estate. 

''2.  This  Honorable  Oourt  especially  erred  in  utterly  passing  by  as 
of  no  effect  the  private  and  personal  agreement  of  the  parties  acting 
in  their  own  rights  and  interests ;  whereby  they  jointly  agreed  to 
and  did  take  possession  of  the  estate  of  the  deceased  in  their  respec- 
tive individual  capacities,  as  owners  and  heirs,  and  thereby  as  to  each 
other,  at  least,  put  an  end  to  the  administration  of  the  executor  as 

SDCh. 

*'  3.  The  pretended  executrix  is  a  legatee  under  the  pretended  will, 
and  is  therefore  not  entitled  to  any  commission  as  executrix.  R.  0. 
C.  1686;   13  An.  108." 

I. 

Supposing  the  first  one  to  have  been  so  well  settled  as  to  be  con- 
sidered to  be  elementary,  we  cited  in  our  opinion  but  one  case  in  its 
support — Succession  of  Frazier,  88  An.  593 — but  as  its  authoritative - 
neoB  seems  to  be  questioned,  we  have  concluded  to  support  it  with 
the  following  references  in  addition. 

In  Succession  of  Townsend  vs.  Sykes,  38  An.  859,  this  court  used 
this  emphatic  language,  viz. : 

^*It  is  elementary  m  our  law  and  jurisprudence  that  the  duly 
qualified  executor  under  a  will  becomes  an  officer  of  the  court,  for 
the  administration  of  the  property  of  the  succession,  and  that  he  can 
perform  no  legal  or  binding  act  touching  such  property,  without  the 
sanction  of  the  court  having  jurisdiction  over  the  estate ;  and  that  an 
executor  who  has  accepted  the  trust,  and  qualified  as  such,  and  who 
is  at  the  same  time  universal  legatee,  can  not,  at  will,  and  without 
the  sanction  and  authorization  of  the  court,  shift  his  position,  aban- 
don his  trust  accepted  at  the  hands  of  the  court,  and  assume  the 
character  and  exercise  the  rights  of  owner,  as  universal  legatee. 
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0.  0.  8480;  Bird  vs.  Saceesaion  of  Jones,  6  An.  643;  Snccesflion  of 
Frazier,  86  An.  882;  Snccession  of  Townsend,  87  An.  505." 
The  anthorities  certainly  make  the  proposition  clear. 

II. 

It  is  the  sense  of  all  the  authorities  that  heirs  of  age  and  present 
should  be  joined  by  an  executor  in  the  judicial  disposition  of  the 
property  of  a  solvent  estate,  and  the  concurrence  of  the  heirs  and 
executrix  in  this  instance  amounts  to  that.  Qiddens  vs.  Mobley,  87 
An.  417;  Bird's  Executors  vs.  Generes,  34  An.  321;  Executor  of 
Hart  vs.  Boni,  6  La.  97;  Cronan  vs.  Executors,  9  An.  302;  Succes-. 
sion  of  Weigel,  18  An.  49;  6  An.  494;  14  An.  610;  12  An.  684,  759; 
Garland's  0.  P.  123,  and  authorities  cited. 

in. 

Whether  the  surviving  widow  of  the  deceased  will,  or  will  not,  be 
recognized  and  adjudged  as  a  legatee  under  the  will,  must  remain  an 
open  question  until  the  appeal,  which  involves  the  nullity  of  the 
same,  has  been  disposed  of;  that  question  being  yet  undecided,  we 
can  not,  in  advance,  say  what  effect  same  will  have  upon  her  right 
to  demand  and  receive  commissions.  If  it  turns  out,  as  counsel  sup- 
pose it  will,  any  amount  of  commissions  she  has  been  unduly 
awarded  upon  their  supposition,  can  be  readily  deducted  from  the 
amount  found  due  her  as  legacy.    This  right  is  reserved. 

Rehearing  refused. 


No.  12,272. 

William  Erslew  and  Wipe  vs.  New  Orleans  &  Northeastern 
Railroad  Company,  New  Orleans  City  &  Lake  Railroad 
Company  and  New  Orleans  Traction  Company. 

It  iB  negligence  on  the  part  of  an  electric  street  car  company  in  the  construction 
and  establishment  of  Its  plant  to  so  place  one  of  its  gay  wires  over  the  track  of 
a  steam  railway  company  as  not  to  afford  snfficieDt  space  for  the  latter's  trains 
to  easily  and  conveniently  pass  without  risk  of  danger  and  injury  to  its  ser- 
vants and  employees. 

It  is  negligence  on  the  part  of  the  steam  railway  company  to  permit  an  electric 
street  car  company  to  so  construct  and  maintain  over  its  tracks  a  guy  wire 
that  will  endanger  the  lives  of  its  servants  and  employees. 

If  an  employee  of  the  steam  railway  company  knew  or  ought  reasonably  to  have 
known  the  precise  danger  to  him  of  the  guy  wire  of  the  electric  street  oar 
company  In  the  course  of  his  employment,  and  saw  fit,  notwithstanding,  to 
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oontlnne  In  it,  he  might  be  held  to  have  assumed  the  extraordinary  risk  as 
well  as  the  ordinary  risks  of  his  service.  But  this  consequence  must  rest  upon 
positive  knowledge,  or  reasonable  means  of  positive  knowledge  of  the  precise 
danger  assumed. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J. 


Benjamin  Rice  Forman  for  Plaintiffs,  Appellees. 


Harry  H,  HaU  for  N.  O.  &  N.  B.  R.  R.  Co.,  Defendant,  Appellant. 


Denitgrej  Blair  A  Denize  for  N.  O.  Traction  Co.,  Ltd.,  and  N.  O. 
G.  &L.  R.  R.  Co.,  Defendants,  Appellants. 


Argued  and  submitted  December  2,  1896. 
Opinion  handed  down  December  14,  1896. 
Rehearing  refused  January  4,  1897. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  action  is  for  the  sum  of  twenty  thousand  dol- 
lan  damages,  brought  by  plaintiffs  for  the  reparation  of  the  injuries 
suffered  and  inherited  by  them  in  the  death  of  their  son,  through 
the  fault,  negligence  and  want  of  due  care  on  the  part  of  these 
defendants — their  claims  being  made  against  the  three  defendants 
in  tolido. 

The  caase  having  been  submitted  to  and  tried  by  the  judge,  there 
was  a  decree  rendered  in  favor  of  the  plaintiffs  and  against  the 
defendants  in  solido  for  the  sum  of  five  thousand  dollars,  and  the 
latter  have  appealed — ^the  plaintiffs  having  answered  the  appeal,  and 
prayed  for  the  amount  of  the  judgment  to  be  raised  to  the  full  sum 
demanded  in  their  petition. 

For  the  purpose  of  being  exact,  and  correctly  stating  the  issues, 
we  have  extracted  from  the  brief  of  counsel  for  New  Orleans  & 
Xortheastem  Railroad  Company,  the  following  summary  of  the 
pleadings  (Brief,  pp.  1  to  4) ,  viz. : 

"  The  petition  avers: 

*' 'Petitioners  are  informed,  and  believe,  and  so  aver,  that  the 
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New  Orleans  Oity  &  Lake  Railroad  Oompany  owns  the  franchise, 
track  and  equipment  of  the  electric  line  of  street  cars,  usually  known 
as  the  Levee  and  Barracks  Line,  running  along  Levee  and  Enghien 
streets,  and  other  public  streets  and  highways  in  New  Orleans,  and 
it  and  the  Traction  Oompany  (aforesaid)  have  a  common  manage 
ment  and  control,  and  jointly  operate  said  line,  and  have  a  joint 
interest  therein,  and  the  Traction  Company,  with  the  consent  and 
under  the  direction  of  the  said  New  Orleans  City  &  Lake  Railroad 
Oompany  negligently  and  unskilfully  put  up  and  erected  a  guy  wire 
across  the  public  street  and  public  levee,  and  across  the  tracks  of  a 
steam  railroad  company,  lawfully  laid  along  the  public  levee  and 
and  along  Levee  street,  a  public  street  and  highway  at  the  foot  or 
intersection  of  Enghien  street,  with  the  levee  and  Levee  street,  so 
close  to  the  ground  as  to  obstruct  the  free  passage  of  cars 
and  vehicles  with  high  load,  and  so  close  to  the  ground 
as  to  be  dangerous  to  the  life  of  brakemen  on  freight  cars 
passing  under  it.  The  said  steam  railroad  track  had  been 
there  on  the  public  highway  and  was  itself  a  public  highway  for 
a  long  number  of  years,  and  it  was  negligence  to  place  a  strong  guy 
wire  across  the  said  highway  and  track  where  large  freight  cars 
loaded  with  furniture  and  bulky  articles  were  well  known  to  be  con- 
stantly passing,  and  so  close  to  the  ground  as  to  be  a  constant  source 
of  danger  to  brakemen,  who,  in  the  discharge  of  their  duties,  are 
obliged  to  be  on  the  top  of  the  cars. 

<<  <  The  New  Orleans  &  Northeastern  Railroad  Company  is  liable, 
because  it  was  its  duty  to  its  employees  and  all  others  in  like  situa- 
tion to  prevent  the  said  wire  being  stretched  in  a  dangerous  posi- 
tion over  its  track,  and  to  compel  its  immediate  removal.  The  wire 
had  been  there  a  sufficient  time  for  the  said  railroad  company  to 
compel  its  removal,  and  it  was  negligence  in  said  company  to  run 
freight  cars  under  said  wire,  with  brakemen  on  top  of  said  cars. 

*^  ^  The  said  Traction  Company  is  liable,  because  it  placed  the  wire 
across  the  public  highway  in  so  dangerous  a  manner,  and  is  inter- 
ested and  joins  in  the  operation  and  use  of  the  line  of  electric  rail- 
way, of  which  the  said  guy  wire  is  a  part. 

*'  '  And  the  New  Orleans  City  &  Lake  Railroad  Company  is  liable, 
because  It  owns  the  said  franchise  and  line  aforesaid,  procured  the 
Traction  Company  to  erect  it,  as  its  agent.  The  servants  and  agents 
of  the  defendant  were  warned  of  the  dangers  of  the  guy  wire  several 
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weeks  before  it  resulted  in  the  death  of  petitioner's  son,  who,  on  or 
abofnt  18th  Febroary,  1896,  was  in  the  performance  of  his  daties  as 
hnkeman  on  a  freight  car  of  the  New  Orleans  &  Northeastern 
Bailroad  Company,  and  in  its  service,  which  was  being  propelled 
rapidly  along  Levee  street  when,  jnst  as  he  arose  from  his  brake,  his 
head  strack  this  gay  wire  above  described  and  knocked  him  off  the 
car,  and  he  was  horribly  mangled  -,  and  after  suffering  great  pain  of 
body  and  mind,  he  died.  He  contributed  to  the  support  of  his 
parenie,  and  they  had  a  legal  right  to  be  supported  by  him.  He  was 
a  steady,  faithful,  industrious  boy,  or  young  man.  For  his  suffering, 
pain  and  agony  of  body  and  mind  petitioners  claim  fourteen  hundred 
($1400)  dollars;  for  funeral  expenses,  one  hundred  ($100)  dollars; 
for  their  own  loss  of  the  comfort  and  support  of  their  son,  eighteen 
thousand  five  hundred  ($18,500)  dollars.' 

"  The  answer  of  the  N.  O.  &  N.  E.  Ry.  Oo.  is  as  follows: 

*'  'And  now  into  court  comes,  by  its  president,  O.  C.  H^vey, 
the  N.  O.  &N.  E.  R.  R.  Oo.,  made  one  of  the  defendants  herein,  and 
for  answer  to  the  plaintiff's  petition,  denies  all  and  singular  the 
allegations  thereof,  except  in  so  far  as  may  be  hereinafter  admitted. 

'^  'It  admits  that  Ernest  Erslew,  on  or  about  the  time  stated  in 
plaintiff's  petition,  lost  his  life  by  falling  from  a  train  of  freight  cars 
being  operated  by  this  respondent,  and  which  cars  passed  over  the 
said  Erslew,  thereby  killing  him. 

" '  But  your  respondent  specially  denies  that  said  accident  and 
resulting  death  was  caused  in  any  manner  by  its  fault,  uuskilfulness 
or  negligence,  or  that  of  its  servants  or  employees. 

**  *  And  further  specialiy  answering,  respondent  avers  that  the  guy 
wire  referred  to  in  plaintiff's  petition  was  perfectly  visible,  that 
said  Ernest  Lewis  Erslew  knew  of  its  location  and  had  been  fre- 
quently warned  in  respect  thereto. 

"  'That  he  knew  of  the  danger  due  to  the  location  of  said  wire, 
both  actually  and  presumptively,  by  reason  of  the  patent  and  visible 
nature  of  the  risk;  that  he  had  been  frequently  warned  not  only  con- 
cerning the  location  of  said  wire,  but  of  the  danger  to  which  said 
location  exposed  him  and  others. 

'"Tiiat  he  had  many  times,  both  on  the  day  that  he  lost  his  life  and 
many  days  prior  thereto,  frequently  passed  under  said  wire;  that  said 
wire  and  its  location  came  within  the  risk  assumed  by  him  in  virtue 
of  his  employment,  and  that  he  contributed  to  the  injuries  resulting 
in  his  death  by  his  own  negligence  and  imprudence.'  " 
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The  following  is  a  brief  Bammary  of  the  points  made  and  relied 
upon  by  the  Traction  Company  and  the  City  &  Lake  Railroad  Com- 
pany, as  the  following  extracts  from  their  connsePs  printed  argu- 
ment will  show,  viz. : 

"  1. — Gbnbbal  State  of  the  Case. 

*'  To  justify  a  judgment  for  plaintiff  in  this  case  two  things  must 
occur :  Negligence  on  the  part  of  defendant  causing  the  accident ; 
absence  of  negligence  on  the  part  of  the  deceased  contributing  to  the 
accident.  No  matter  how  gross  the  fault  or  negligence  of  defend- 
ants, plaintiff  can  not  recover  if  the  evidence  shows  that  the  acci- 
dent could  have  been  avoided  by  the  exercise  of  ordinary  care  and 
attention  by  the  deceased,  or  if  the  evidence  shows  that  the  acci- 
dent was  due,  in  any  degree,  to  heedlessness  or  inattention  on  the 
part  of  the  deceased. 

*' These  defendants  mainly  rely  upon  the  fact,  established  by  the 
uncontradicted  evidence,  that  the  deplorable  death  of  young  Erslew 
was  due,  in  part,  to  his  inattention  to  a  danger  which  was  patent 
and  visible;  to  his  forget  fulness  of  a  danger  with  which  he  was 
familiar,  and  of  which  he  knew  and  had  been  warned — a  danger  he 
could  have  easily  escaped  had  he  not  been  inattentive  and  forgetful. 
This  defence  is  wholly  independent  of  the  fault  or  the  negligence 
charged  against  these  defendants.  It  would  suffice  to  defeat  recov- 
ery, though  we  admitted,  or  the  court  found  to  have  been  estab- 
lished, every  fault  or  negligence  which  plaintiff  has  charged  us  with. 

^<  The  case  is  a  very  simple  one.  There  is  little  or  no  conflict  of 
evidence,  and  little  or  no  room  for  controversy  over  the  law  applica- 
ble thereto. 

^*  In  September  or  October,  1896,  the  New  Orleans  Traction  Com- 
pany, Limited,  one  of  the  defendants,  strung  a  guy  wire  across  some 
railroad  tracks  on  the  levee.  The  height  of  this  wire  was  such  that 
a  man  standing  on  the  top  of  certain  kinds  of  freight  cars,  in  fre- 
quent use  on  the  Northeastern  Railroad,  would  have  to  duck  his 
head  in  order  to  avoid  being  knocked  off  the  car. 

^'This  wire  was  a  half  inch  in  diameter,  and  was  plainly  visible 
for  some  distance.  One  of  the  plaintiff's  witnesses  said  that  it  could 
be  plainly  seen  nearly  a  hundred  yards  off.  All  of  his  witnesses  saw 
it  plainly  at  the  time  of  the  accident  while  standing  across  the  street 
a  oonsiderable  distance  off. 
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"The  accident  occurred  in  February,  1896.  During  the  whole 
period  of  the  eziBtence  of  the  wire  across  the  Northeastern  track 
plaintiff's  son  had  been  in  the  employ  of  the  Northeastern  Railroad^ 
Ck>mpany.  His  duties  required  him  to  stand  on  the  top  of  cars  and 
to  pass  daily  under  the  wire.  He  knew  of  the  location  of  the  wire 
and  was  familiar  with  the  necessity  and  means  of  avoidinK  it  by 
docking  his  head,  not  only  because  it  was  patent  and  visible,  but 
because  he  had  been  specially  warned  and  cautioned  in  respect 
thereto.  The  uncontradicted  testimony  of  two  train  crew  foremen 
under  whom  the  deceased  had  worked  at  different  times,  established 
that  his  attention  had  been  called  to  the  danger  of  the  wire  and  that 
he  had  been  warned  in  respect  thereto.  The  danger  was  obvious ; 
the  means  of  avoiding  were  also  obvious  and  easy  to  observe." 

Pages  1  and  2  of  brief. 

To  epitomize,  plaintiff's  theory  is  that  the  Traction  Company  and 
City  &  Lake  Railroad  Company,  being  under  joint  management  and 
control  in  the  construction  and  operation  of  the  lines  of  street  rail- 
way in  the  city  of  New  Orleans  known  as  the  Levee  &  Barracks, 
amongst  others,  which  extends  along  Levee  and  Enghien  streets^ 
and  other  public  highways  of  said  city,  negligently  and  unskilfully 
pot  op  and  erected  a  guy  wire  across  the  tracks  of  the  Northeastern 
Railroad  Company  which  had  been  theretofore  laid  along  the  public 
levee  and  adjacent  to  Levee  street,  at  the  foot  of  Enghien  street,  so 
close  to  the  ground  as  to  be  dangerous  to  the  lives  of  brakemen  on 
freight  cars  passing  under  it. 

That  it  was  negligence  to  place  such  a  gay  wire  across  the  said 
highway  and  track  where  large  freight  cars  were  well  known  to  be 
constantly  passing;  and  <*  so  close  to  the  ground  as  to  be  a  constant 
Bonrce  of  danger  to  brakemen,  who  in  the  discharge  of  their  duties^ 
are  obliged  to  be  on  the  top  of  the  cars." 

That  it  was  negligence  on  the  part  of  the  Northeastern  Railroad 
Company,  and  it  is  liable  because  it  did  not  prevent  the  construction 
of  a  guy  wire  so  situated  and  in  such  a  dang3rous  position  over  its 
track;  and  further,  because  it  did  not  compel  the  Traction  Company 
and  the  City  &  Lake  Railroad  Company  to  remove  this  dangerous 
obstraction. 

That,  knowing  of.  the  construction  and  maintenance  of  this  dan- 
gerous obstruction,  it  was  negligence  on  the  part  of  the  Northeast- 
em  Railroad  Company  to  run  its  freight  trains  under  it  constantly 
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And  cuBtomarily,  to  the  imminent  danger  and  peril  of  the  lives  of  its 
brakemen  whose  duties  required  them  to  remain  npon  the  roofs  of 
said  cars. 

That  at  the  time  of  the  accident  which  caused  the  death  of  their 
son  he  was  engaged  in  the  performance  of  his  duties  as  brakeman  on 
one  of  the  freight  cars  of  the  Northeastern  Railroad  Company,  and 
in  its  service  while  it  was  being  propelled  rapidly  along  the  track, 
when  his  head  coming  in  contact  with  the  said  guy  wire,  he  was 
knocked  off,  felled  to  the  ground  and  killed. 

The  common  defence  of  all  the  defendants  is  want  of  fault  and 
negligence  on  their  part  and  contributory  negligence  on  the  part  of 
plaintiff's  son,  in  that  the  guy  wire  was  easily  and  plainly  visible, 
and  could  have  been  readily  seen  and  avoided  by  plaintiff's  son  had 
he  paid  proper  attention,  and  that  he  had  been  frequently  advised 
of  the  danger  and  warned  against  it,  and  that  he  had  frequently 
passed  under  this  wire  while  engaged  in  the  daily  performance  of 
his  duties  as  brakeman,  and  thus  assumed  the  risk  of  danger  there- 
from as  an  incident  of  his  employment. 

In  other  words,  that  the  plaintiff's  son  was  guilty  of  contributory 
negligence  by  reason  of  his  inattention  to  or  forgetfulness  of  a 
danger  incident  to  his  employment,  and  which  he  might  have 
avoided  by  the  exercise  of  due  care  and  attention. 

The  facts  are  few  and  simple  and  in  the  main  the  witnesses  agree. 

A  fair  summary  of  them  is  as  follows,  viz. : 

That  the  accident  happened  on  the  18th  of  February,  1896,  while 
young  Erslew  was  standing  on  the  roof  of  what  is  designated  in  the 
•evidence  as  a  California  fruit  car  from  the  Southern  Pacific  Railroad, 
as  it  was  attached  to  a  train  of  freight  cars  which  was  passing  on  the 
track  of  the  Northeastern  Railroad  Company,  when  he  was  struck  by 
an  overhead  wire  of  the  New  Orleans  Traction  Company  and  City  & 
Xake  Railroad  Company,  felled  to  the  ground  and  killed  almost 
instantly. 

The  accident  was  witnessed  by  two  or  three  persons  who  were  on 
the  sidewalk  near  by  at  the  time,  and  whose  testimony  is  in  the 
record.  They  agree  in  the  statement,  that  it  occurred  in  the  morn- 
ing at  7:25  o'clock,  and  that  young  Erslew  '*  partly  turned  his  head, 
his  back  (being)  toward  the  river,  so  the  wire  (caught)  him,  and 
(he)  went  down  between  the  cars;"  that  is  to  say,  between  the  first 
and  second  cars  in  the  train. 
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His  position  was  '<  on  the  rear  end  of  the  first  car  "  when  the 
accident  happened,  and  his  face  was  toward  the  woods,  though 
slightly  averted,  and  his  back  toward  the  levee,  thas  being  in  a 
itation  at  right  angles  with  the  course  of  the  train,  which,  at  the 
time,  was  going  sonth,  the  railroad  track  ranning,  at  this  point, 
almost  parallel  with  the  levee  on  the  Mississippi  river,  and  between 
it  aod  the  Levee  &  Barracks  street  railway  track. 

The  overhead  wire  ''  struck  him  right  above  the  shoulder,  under 
the  neck.'' 

At  the  time  of  the  accident  young  Erslew  was  in  the  employment 
of  the  Northeastern  Railroad  Company  as  a  switchman  and  brake* 
man,  whose  duty  it  was  to  couple  cars ;  and,  while  thus  engaged,  tO' 
work  on  the  roof  of  cars  as  well  as  below. 

A  very  clear  statement  is  made  by  one  of  the  Northeastern  Rail* 
road  Company's  employees — ^the  switch  foreman,  or  foreman  of  the 
switch  gang  or  crew. 

In  substance  he  says : 

That  he  was  in  charge  of  the  train  on  which  young  Erslew  was,  on 
the  day  of  the  accident,  as  foreman  of  the  crew. 

That  young  Erslew' s  duty  was  to  obey  signals  given  him  by  the 
engineer.  He  was  the  only  man  the  engineer  could  see ;  and  for 
that  reason  he  was  stationed  on  the  head  of  the  train.  Erslew 
occupied  such  a  position  as  would  enable  him  to  see  the  foreman  in 
the  rear,  on  the  ground,  at  the  same  time. 

It  was  E^lew's  business  to  watch  both  the  engineer  and  fore- 
man, and  catch  their  signals,  and  to  signal  to  each  one  of  them  in 
return. 

The  following  excerpt  from  this  witness'  interrogation  gives  a  clear 
Tiew  of  the  situation : 

"Q.  What  was  he  " — ^young  Erslew — "  doing  on  the  day  he  was 
killed? 

*'  A.  Obeying  signals.  I  instructed  him  to  get  on  the  head  car. 
He  was  working  with  engine  219;  and  the  engineer  on  the  lower 
end  of  the  yard  was  working  engine  201 ;  and  I  told  him  to  get  on 
top  of  the  fruit  car  so  he  could  give  us  the  signals  from  the  rear  end. 
We  were  pulling  out  from  track  9  to  go  on  track  10  to  pick  up  a 
caboose." 

On  being  asked  if  he  (witness)  knew  of  the  guy  wire  which  caused 
Enlew's  death,  he  answered  in  the  affirmative. 
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Same  witnesB  repeats  this  statement  and  says  that  the  g^y  wire 
** would  not  clear  a  man  standing  on  a  high  car,  bnt  if  a  man  was 
standing  on  an  ordinary  freight  car,  it  would  clear  him." 

On  being  asked  what  he  would  do  when  he  passed  under  this  guy 
wire,  answered  that  he  ''  stooped  sometimes;  if  he  was  standing  on  a 
high  car  he  would  have  to  stoop, ^^ 

This  witness  says  that  young  Erslew  had  been  in  this  **  service  of 
the  company  about  five  or  six  days  before  this  accident  happened, 
and  that  he  notified  him  about  the  guy  wire  about  that  time.  That 
he  told  him  to  ^'  look  out  for  the  wire  at  Enghien  street  and  the 
levee ;  that  it  was  too  low  and  would  not  clear  a  man  standing  on 
the  top  of  the  car,"  and  that  he  told  him  that  he  (witness)  ''  had  to 
stoop  several  times  to  keep  from  getting  knocked  off  the  cars." 

That  after  this  notification  young  Erslew  had  occasion  to  pass 
under  that  wire  frequently ;  sometimes  as  often  as  eight  or  ten  times 
a  day. 

This  witness  states  that  the  car  young  Erslew  was  on  was  '^a  very 
high  car — the  highest  that  is  used;"  atid  other  evidence  in  the  record 
establishes  the  fact  that  it  was  a  California  fruit  car  of  very  large 
dimensions,  and  much  higher  than  the  ordinary  freight  car  is. 

That  it  measured  thirteen  (13)  feet  five  (6)  inches  and  one- fourth 
(K)  from  the  top  to  the  railroad  track. 

This  witness  says :  <*  That  is  what  is  called  an  average  height  of 
the  fruit  car,  but  that  the  ordinary  box  car  runs  from  eleven  (11) 
feet  six  (6)  inches  up  to  this  height." 

That ''  taking  box  cars  as  they  run  (they  are)  about  twelve  feet," 
that  is  to  say  eighteen  (18)  inches  lower  than  Caliiornia  fruit  cars 
are. 

The  guy  wire  was  attached  at  one  end  to  an  iron  post  planted  in 
the  levee  of  six  (6)  feet  in  height,  and  it  extended  to  a  post  on  the 
levee  side  of  Enghein  street,  which  was  twenty -one  (21)  feet  in 
height,  passing  over  the  track  of  the  Northeastern  Railroad  Com- 
pany at  a  height  of  eighteen  (18)  feet  three  (3)  inches. 

It  thus  appears  that  from  these  estimates  there  was  an  intervening 
space  of  a  little  more  than  six  feet  between  this  guy  wire  and  the 
ordinary  box  car:  and  between  it  and  the  average  fruit  car  of  only 
four  (4)  feet  and  ten  (10)  inches. 

Manifestly,  then,  this  wire  was  so  constructed  as  to  pass  box  cars 
of  the  average  height  of  twelve  feet,  and  leave  a  space  between 
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niBciezitly  great  to  clear  a  man  standing  on  the  roof  of  six  feet  in 
height,  bat  not  so  as  to  clear  a  man  of  only  five  feet  in  height  stand- 
ing  on  the  roof  of  a  fmit  car. 

Applying  these  estimates — and  they  were  made  by  an  employee  of 
Uie  Northeastern  Railroad  Company  and  not  disavowed  by  either  of 
the  other  defendants  making  common  caase — to  the  preceding  state- 
ments of  the  witnesses,  it  seems  clear  that  the  blame  is  fairly  placed 
upon  the  defendants,  and  that  yoang  Erslew  in  no  manner  con- 
tributed to  the  accident. 

At  the  time  of  the  occurrence  he  was  standing  on  the  roof  of  the 
forward  car  of  a  freight  train  while  it  was  in  motion,  and  at  the  rear 
end  where  the  foreman  of  the  switch  crew  had  assigned  him  a 
position,  so  that  he  could  give  the  signals  to  the  engineer  as  well  as 
to  him. 

At  the  time  of  the  accident  the  witness  occupied  a  position  on  the 
groand  near  by,  and  the  train  was  being  '^  palled  out  from  track  9 
to  go  on  track  10  to  pick  up  a  caboose,''  when  the  guy  wire  *'  struck 
Eniew  right  above  the  shoulders  under  the  neck." 

Evidently,  the  accident  would  not  have  happened  if  young  Erslew 
had  been  upon  an  ordinary  freight  car,  and  there  is  no  evidence  that 
he  had,  daring  his  brief  period  of  employment  of  six  days,  ever  been 
caDed  upon  to  occupy  a  fruit  car,  or  that  he  was  advised  or  knew  of 
the  difference  or  the  height  of  the  cars. 

Thoagh  many  of  the  witnesses  were  interrogated  on  the  point, 
there  was  no  one  who  stated  that  Erslew  had  ever  had  occasion  to 
fttoop  down  in  order  to  avoid  the  guy  wire  as  the  foreman  had  done. 

From  all  the  evidence  it  is  evident  that  the  Traction  Company  and 
the  Oity  &  Lake  Railroad  Company,  in  the  first  instance,  erected  the 
gay  wire  at  least  eighteen  inches  lower  than  it  should  have  been  in 
order  that  fruit  cars  of  average  height  could  be  passed  beneath  it 
with  safety  to  the  operators  and  employees  of  the  Northeastern  Rail- 
road Company,  and  they  were  consequently  negligent,  and  that,  in 
permitting  this  gay  wire  to  be  thus  erected  over  its  track  and  subse- 
quently maintained,  to  the  great  danger  of  its  employees,  was 
negligence  on  the  part  of  the  Northeastern  Railroad  Company. 

The  attention  of  the  servants  and  agents  of  the  Traction  Company 
was  attracted  to  the  improper  height  of  the  guy  wire  at  the  time  of 
its  erection,  and  full  knowledge  of  this  defect  and  the  danger  it 
threatened  to  its  employees  was  repeatedly  brought  home  to  the 
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Northeastern  Railroad  Company  through  the  subaltern  officers  of 
the  corporation  to  whom  the  management  of  its  trains  are  entrusted 
and  by  whom  the  employees  and  operatives  are  governed  and 
directed. 

This  knowledge  is  fully  disclosed  by  the  testimony  of  the  defend- 
ant's witnesses  and  their  employees. 

Notwithstanding  this  guy  wire  may  have  been  visible,  and  young: 
Erslew  had  been  warned  of  its  existence  and  dangerous  character, 
there  is  nothing  to  show  that  he  had,  on  any  occasion,  to  stoop  down 
in  order  to  avoid  it,  and  for  that  reason  was  not  aware  of  that 
necessity,  but,  on  the  contrary,  having  had  occasion  frequently  to 
pass  under  the  wire  while  engaged  in  his  daily  avocation  on  the 
roofs  of  ordinary  box  cars,  without  the  necessity  of  stooping,  the  evi- 
dent inference  is  that  he  did  not  deem  it  necessary. 

It  can  not  be  said,  in  view  of  these  facts,  that  the  accident  was 
due,  in  any  part,  to  the  forge tfulness  of,  or  inattention  to,  a  known 
danger,  which  might  have  been  avoided  by  the  exercise  of  due  care 
and  proper  caution  on  the  part  of  the  deceased. 

Haviog  entered  this  service  only  a  few  days  before  the  accident, 
is  a  circumstance  strongly  corroborative  of  this  theory. 

Forgetfulness  of  a  known  danger  is  treated  by  some  authors  and 
courts  as  contributory  negligence,  but  it  will  be  necessary  to  produce 
and  analyze  the  authorities  in  order  to  sustain  their  applicability  to 
the  instant  case. 

The  effect  of  voluntary  exposure  to  dangler  is  thus  stated  by  Beach 
on  Contributory  Negligence,  Sec.  87: 

*<  While  it  is  unquestionably  true  that  one  may  voluntarily  and 
unnecessarily  expose  himself  or  his  property  to  danger  without 
thereby  becoming  guilty  of  contributory  negligence,  as  a  matter  of 
law,  Itfis,  nevertheless,  an  established  rule  that  where  one  does 
knowingly  put  himself  or  his  property  in  danger  there  is  presump- 
tion that;he,  ipaofactOy  assumes  all  the  risks  reasonably  to  be  appre- 
hended from  such  a  course  of  conduct,  as  where  one  goes  volun- 
tarily upon  a  railway  track,  without  keeping  watch,  at  a  point 
where  it  is  known  to  be  especially  dangerous,  or  ventures  upon  a 
bridge,  track,  or  highway  which  he  knows  to  be  defective  or  unsafe ; 
and  where  one  knowing  the  danger  temporarily  forgets  it,  and  in 
consequence^suffers,  his  forgetfulness  will  not  avail  him  as  an  excuse. 
What  he  knows  he  must  remember  at  his  peril,  and  not  to  remem- 
ber is  contributory  negligence  if  it  occasions  injury." 
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And,  in  affirmance  of  the  principle  announced  by  Mr.  Beach,  we 
bare  made  the  following  selections  from  the  brief  of  the  coonsel  for 
the  Traction  Company  and  the  Oity  &  Lake  Railroad  Company,  viz. : 

"  So,  in  the  case  of  Walker  vs.  Town  of  Reedsville  (N.  C.) ,  2  S.  B. 
Rep.  74,  where  plaintiff  was  suing  to  recover  damages  from  falling 
into  an  open  pit  near  a  highway  which  had  been  negligently  left 
without  guard  or  rail,  it  was  proved  that  plaintiff  knew  of  the  exist- 
ence of  the  pit,  but  had  forgotten  it  at  the  time.     The  court  said : 

*^A  reasonably  prudent  and  careful  man  would  not  forget  the 
presence  of  such  a  danger  in  his  immediate  neighborhood,  one  he  had 
Been  and  observed  every  day  for  more  than  a  fortnight,  and  but  a  few 
hoars  before  he  received  the  hurt.  He  was  bound  to  act  upon  his 
information,  and  to  use  ordinary  care  and  prudence  in  shielding  and 
protecting  himself  from  what  he  knew  to  be  a  menacing  danger  to 
eyery  one  who  passed  near  it.  He  forgot  and  failed  to  be  careful  at 
his  peril,  and  in  his  own  wrong." 

In  the  conspicuous  case  of  Butterfield  vs.  Forrester,  11  East  60. 
Lord  Ellenborough  said : 

"  A  party  is  not  to  cast  himself  upon  an  obstruction  which  has 
been  made  by  the  fault  of  another,  and  avail  himself  of  it,  if  he  do 
not  himself  use  common  and  ordinary  care  to  be  in  the  right.  *  *  * 
One  person  being  in  fault  will  not  dispense  with  another's  using 
ordinary  care  for  himself.  Two  things  must  concur  to  support  this 
action,  an  obstruction  in  the  road  by  the  fault  of  the  defendant,  and 
no  want  of  ordinary  care  to  avoid  it  on  the  part  of  the  plaintiff." 

Again : 

''  Applying  the  foregoing  principles  to  overhead  structures  it  is 
aaid  in  3  Woods  on  Railroads,  Sec.  379,  p.  1747 : 

"But  where  the  servant  knows,  or  ought  to  know  of  the  obstruc- 
tion, he  can  not  recover  for  an  injury  received  therefrom,  because 
by  reason  of  his  failure  to  guard  against  it,  and  neglecting  to  do  so, 
he  is  treated  as  being  guilty  of  contributory  negligence." 

The  following  is  the  entire  syllabus  or  head-note  of  the  case  of 
WUliams  ««.  Edl.  &  W.  R,  Co,,,  New  York  Court  of  Appeals,  22  N.  E. 
Rep.  1117.     It  correctly  states  the  facts  and  conclusions  of  the  court: 

"  In  an  action  by  a  brakeman  against  a  railroad  company  for  per- 
sonal injuries  received  by  being  struck  by  a  bridge  while  standing  on 
the  roof  of  a  freight  car  while  engaged  in  his  work,  it  appears  from 
the  plaintiff's  evidence  that  the  bridge  was  too  low  for  him  to  pass 
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under  while  standing  upright;  that  he  was  familiar  with  the  bridge 
and  was  standing  with  his  back  to  the  engine  when  he  knew  that  the 
train  was  about  to  pass  under  the  bridge.  Heldy  that  the  plaintiff's 
testimony  showing  contributory  negligence,  defendant's  motion  for  a 
non- suit  should  have  been  granted." 

In  Brossman  vs.  Lehigh  Valley  Railroad  Company,  13  Pa.  St.  490, 
the  conclusion  of  the  court  is  thus  stated,  viz. : 

'^  Decisions,  in  accord  with  those  cited  are  multitudinous,  and  the 
able  counsel  for  plaintiff  has  adduced  none  to  the  contrary.  They 
are  too  well  grounded  to  be  overruled,  save  by  legislative  power. 
When  the  hazards  incident  to  the  duties  of  the  employees  are  open 
before  his  eyes,  meet  him  every  day  of  his  services,  and  would  knock 
him  down  if  he  did  not  stoop  to  avoid  them,  and  he  continues  in  the 
service  without  promise  of  amendment,  clearly  he  accepts  the  risks 
of  the  situation.  It  is  no  matter  whether  danger  signals  are  on  other 
roads,  for  he  was  not  deceived  as  to  the  degree  of  danger  he 
incurred." 
Again : 

'^  In  Rains  vs,  St.  Louis j  etc.,  Railroad  Company,  71  Mo.  164,  the 
head-notes  correctly  state  the  facts  and  the  conclusion  of  the  court, 
as  follows : 

'^  A  railway  company  is  not  bound  to  see  that  a  foot-bridge  cross- 
ing the  line  is  at  a  height  sufficient  to  enable  brakemen  to  pass  under 
it  safely  while  standing  upright  on  the  top  of  freight  cars ;  and  if  a 
brakeman  is  thus  killed  while  in  this  position,  being  familiar  with  the 
situation  and  the  danger,  his  own  negligence  contributes  to  his  death, 
and  there  can  be  no  recovery." 

To  the  same  effect  is  the  case  of  B.  &  O.  R.*R.  Oo.  vs.  Strieker, 
51  Maryland,  47,  where  it  was  held: 

"A  conductor  of  a  railroad  train,  while  standing  on  the  top  of  a 
car  in  motion,  in  discharge  of  his  duty,  was  injured  hy  being  brought 
in  contact  with  a  low  bridge.  He  had  been  well  acquainted  with  its 
position  and  character  and  accustomed  to  pass  under  it.  Held,  that 
the  company  were  not  liable  in  damages." 

In  Oity  of  Vicksburg  vs.  Hennessey,  54  Miss.  491,  the  court  de- 
clared : 

'<  The  universal  rule  in  this  class  of  cases  is  that  the  injury  must 
proceed  wholly  and  solely  from  the  defective  highway;  that  the 
plaintiff  must  be  entirely   free  from   any   negligence   which    con- 
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tributed  to  the  reBtilt,  and  that  the  harden  of  showing  affirmatively 
that  he  exercised  at  least  ordinary  care  and  prudence  is  upon  him. 
Unlesa  he  establishes  this,  he  must  fail,  notwithstanding  he  has 
Bhown  the  greatest  remissness  on  the  part  of  the  corporate  au- 
thorities." 

In  Wilson  va,  Charleetonj  8  Allen,  137,  it  was  held  that  <'  a  person 
who  voluntarily  attempted  to  pass  over  a  sidewalk  which  he  knew  to 
be  very  dangerous  by  reason  of  ice  upon  it,  which  he  might  easily 
have  avoided,  could  not  maintain  an  action  against  the  town,  which 
was  bound  to  keep  the  way  in  repair,  to  recover  judgment  for  in- 
jaries  sustained  by  falling  upon  the  ice.  *  *  *  While  the  proper 
«iegree  of  care  is  required  from  the  county,  so  on  the  other  hand,  at 
least  ordinary  care  is  required  from  the  traveler.  He  can  not  shut 
his  eyes  against  apparent  dang<»rs,  and  drive  recklessly  along  the 
highway.  He  is  bound  to  keep  his  eyes  open,  and  maintain  a  proper 
degree  of  watchfulness  against  danger.  Hubbard  vs.  (Joncord,  35  N. 
H.  52).  *  *  *  In  an  action  against  a  town  or  county  for  injuries 
resulting  from  defects  in  the  highway,  it  is  generally  a  good  defence 
to  show  that  the  plaintiff  was  himself  guilty  of  contributory  negli- 
gence." 

Giving  to  the  foregoing  opinions  the  widest  scope  and  possible 
applicability,  they  proceed  upon  the  principle  that  the  injured  party 
had  knowledge  of  the  obstacle  or  defect,  and  by  the  exercise  of  due 
care  and  caution  he  could  have  avoided  it.  Of  course,  that  is  true 
in  a  limited  sense,  and  the  rule  applies  to  one  who  is  '*  familiar  with 
the  situation  and  the  danger,"  and  negligently  fails  to  avoid  it;  but 
it  can  not  be  assumed,  under  the  facts  of  this  case,  that  the  de  - 
ceased  was  possessed  of  sufficient  knowledge  of  the  danger  as  to 
justify  the  presumption  that  he  undertook  all  the  risks  reasonably  to 
be  apprehended. 

But  the  correctness  of  the  doctrine  annouuced  in  the  foregoing 
authorities  has  been  seriously  questioned  by  courts  of  great  ability. 

In  the  recent  case  of  Simonds  vs.  Oity  of  Baraboo,  67  Northwestern 
Reporter,  40,  the  Wisconsin  Oourt  said : 

*'  Beach  lays  down  the  rule  (Section  12)  in  effect,  that  where  one 
knows  the  danger,  but  temporarily  forgets  it,  and  in  consequence 
suffers  an  injury,  his  forgetfulness  will  not  avail  him  as  an  excuse; 
that  what  he  knows  he  must  remember  at  his  peril;  and  that  a 
failure  to  remember  constitutes  contributory  negligence,  if  it  occa- 
sion injury. 
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*<  Bat  this  opinion  is  not  supported  by  reputable  authorities  any- 
where, and  has  been  expressly  repudiated  by  this  court.  Wheeler 
vs.  Town  of  Westport,  30  Wisconsin,  392." 

The  doctrine  announced  by  Mr.  Beach  is  mainly  grounded  on  an 
opinion  of  the  Massachusetts  court  in  Gilman  vs.  Inhabitants  of  Dur- 
field,  13  Gray,  677,  but  the  Wisconsin  court  said  in  Wheeler  vs. 
Westport, sujpra,  that  that  court  had  *'  carried  the  doctrine  of  forget- 
fulness  "  too  far. 
And  the  court  proceeded  to  say  in  the  Simonds  case : 
<<  In  fact  the  rule  of  Gilman  vs.  Inhabitants  of  Durfleld  has  been  so 
fenced  in  by  subsequent  decisions  as  to  be  practically  overruled," 
citing:  Smith  vs.  Lowell,  6  Allen,  39;  Whittaker  vs.  West  Boyl- 
ston,  97  Mass.  273;  Blood  vs.  Tyngsborough,  103  Mass.  509;  Bring- 
ham  vs.  Worcester  Co.,  147  Mass.  446;  Weed  vs.  Village  of  Ball- 
8ton  Spa,  76  N.  Y.  329;  Bassett  vs.  Fish,  76  N.  Y.  303;  Driscoll  vs. 
Mayor,  etc.,  11  Hun.  101;  Dorsey  vs.  Construction  Co.,  42  Wis.  683 ; 
Outhbert  vs.  Appleton,  24  Wis.  383. 

To  these  cases  may  be  added  the  following,  viz.:  Alcorn  vs. 
Railroad,  108  Mo.  81;  Snow  vs.  Railroad,  8  Allen,  441;  Plant  vs. 
Railroad,  6  N.  Y.  607. 

In  Gardner  vs.  Railroad  Company,  130  U.  S.  349,  the  Supreme 
Court  cited  and  approved  the  opinion  expressed  by  the  Massachu- 
setts court  in  Snow  vs.  Housatonic  Railroad,  8  Allen,  441,  and  said: 
'*  The  Supreme  Judicial  Court  of  Massachusetts  held  that  the 
defendant  was  not  relieved  of  its  liability  to  the  plaintiff  by  reason 
of  any  relation  which  subsisted  between  him  and  it  at  the  time  of 
the  accident  arising  out  of  the  employment  in  which  he  was  engaged ; 
because,  among  other  reasons,  it  did  not  appear  that  the  defect  in 
the  road  was  the  result  of  any  such  negligence  in  the  servant  as  to 
excuse  the  defendant,  but  was  caused  by  a  want  of  repair  in  the 
superstructure  between  the  tracks  of  the  defendant's  road,  which 
defendant  was  bound  to  keep  in  a  suitable  and  safe  condition,  so 
that  plaintiff  could  pass  over  it  without  incurring  the  risk  of  injury." 
And  the  court  then  said:  "We  regarded  this  doctrine  as  so  well 
settled  that  in  Texas  &  Pacific  Railway  Company  vs.  Cox,  146  U.  S. 
693,  we  contented  ourselves,  without  discussion,  with  a  reference  to 
some  of  the  cases  in  this  court  upon  the  subject." 

In  Whittaker  vs.  Inhabitants  of  West  Boylston,  97  Mass.  273,  it 
was  held  that  "  the  fact  that  a  person  injured  by  reason  of  a  defect 
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in  a  highway  had  previous  knowledge  of  the  defect,  is  not  conclusive 
evidence  that  he  was  wanting  in  due  care  at  the  time  of  theaccient." 

In  Wood  vs.  The  Village  of  Ballston  Spa,  76  N.  Y.  829,  the  courb 
said: 

^'  The  defence  that  there  was  contributory  negligence  on  the  part 
of  plaintiff  rests  mainly  upon  the  fact  that  the  plaintiff  was  familiar 
with  the  street,  and  on  several  occasions  before  the  accident  had 
seen  the  excavation,  and  the  argument  is  that  he  ought  to  have 
avoided  driving  into  it.  But  we  think  the  question  of  the  plaintiff's 
negligence  was  one  of  fact,  and  the  finding  of  the  referee  thereon 
can  not  be  disturbed.  In  general,  a  person  traveling  upon  a  high- 
way is  justified  in  assuming  that  it  is  safe.  The  plaintiff,  although 
he  had  known  of  the  excavation,  might  not  remember  its  exact  loca- 
ttoR,  or  the  fact  may  have  been  forgobten." 

And  upon  an  examination  and  due  consideration  of  the  whole  case 
the  court  held : 

"  Under  the  circumstances  the  defendant  was  properly  chargeable 
with  notice  of  the  existence  of  the  excavation  and  with  negligence 
in  not  abating  the  nuisance,  or  so  guarding  the  excavation  as  to 
prevent  the  accident  to  persons  using  the  street." 

But  with  regard  to  their  obligation  of  due  care  and  caution  less 
strictness  in  the  observance  is  imposed  upon  an  employee  than  on  a 
mere  stranger  sustaining  no  contract  relations  to  the  person  or 
corporation  inflicting  an  injury. 

But  the  important  question  as  to  the  amount  and  character  of 
knowledge  an  employee  of  a  corporation  must  possess  of  the  exist- 
ence of  a  dangerous  structure  to  constitute  contributory  negligence, 
as  a  question  of  fact,  was  settled  in  Dorsey  vs.  The  Phillips  &  Colby 
Construction  Company,  42  Wisconsin,  583,  in  which  the  court  say : 

"  If  he  knew,  or  ought  reasonably  to  have  known,  the  precise 
danger  to  him,  in  the  course  of  his  employment,  of  the  cattle  chute 
in  question,  and  saw  fit,  notwithstanding,  to  continue  in  his  employ- 
ment, he  might  be  held  to  have  assumed  the  extraordinary  risk  as 
well  as  the  ordinary  risks  of  his  service. 

''  The  authorities  cited  by  learned  counsel  for  the  appellant  all 
agree  in  the  general  proposition.  But  it  appears  to  us  that  this 
consequence  of  acquiescence  ought  to  rest  upon  positive  knowledge, 
or  reasonable  means  of  positive  knowledge  of  the  precise  danger 
assumed,  not  on  vague  surmises  of  the  possibility  of  danger." 
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Again : 

'<  And  it  appears  to  ns  very  doabtfnl  whether  persons  operating 
trains  and  passing  adjacent  objects  in  rapid  motion,  with  their  atten- 
tion fixed  npon  their  dnties,  ought,  without  express  proof  of  knowl- 
edge, to  be  charged  with  notice  of  the  precise  relation  of  sacb  sub- 
jects to  the  track.  And  even  with  actual  notice  of  the  dangerous 
proximity  of  adjacent  objects,  it  may  well  be  doubted  whether  it 
would  be  reasonable  to  expect  them,  while  engaged  in  their  duties,  to 
retain  constantly  in  their  minds  an  accurate  profile  of  the  route  of 
their  empioyment  and  of  collateral  places  and  things,  so  as  to  be 
always  chargeable,  as  well  by  night  as  by  day,  with  notice  of  the 
precise  relation  of  the  train  to  adjacent  objects. 

<'In  the  case  of  objects  so  near  the  track  as  to  be  possibly  dan- 
gerous, such  a  course  might  well  divert  their  attention  from  their 
duty  on  the  train,  to  their  own  safety  in  performing  it." 

That  was  the  case  of  an  employee  of  the  defendant  being  injured  by 
being  carried  against  a  cattle -chute  while,  in  the  course  of  his 
employment,  he  '<  was  ascending  by  a  side  ladder  to  the  top  of  a 
freight  car  in  motion" — the  charge  being  '*  that  the  cattle -chute  was 
negligently,  unskilfully  and  improperly  constructed  so  near  the 
defendant's  track  as  to  endanger  the  persons  and  lives  of  the  defend- 
ant's employees  operating  freight  trains  over  its  road  at  that  place." 

The  jury  found  a  verdict  in  favor  of  the  plaintiff  for  five  thousand 
dollars  for  the  personal  injuries  he  received,  and  the  Supreme  Oourt 
affirmed  it. 

The  foregoing  principles  have  been  fully  and  well  stated  by  this 
court  in  Myhan  vs.  Electric  Light  Company,  41  An.  961,  thus: 

'*  Based  on  sound  reason  and  sheer  justice,  the  law  as  expounded 
by  jurisprudence  is  clear  that  it  is  not  contributory  negligence  to 
engage  in  a  dangerous  occupation  j  *  *  *  that  the  risk  assumed 
by  the  servant  is  the  ordinary  hazard  incident  to  the  employment, 
and  this  is  synonymous  with  unavoidable  accident;  *  *  *  that 
unless  the  act  is  necessarily  ahd  inevitably  dangerous,  no  negligence 
can  be  imputed;  that  the  servant  has  a  right  to  rely  on  tbe  care  and 
the  superior  knowledge,  information  and  judgment  of  the  employer, 
and  to  act  upon  tbe  presumption  that  the  latter  would  not  expose 
him  to  unnecessary  risk  and  has  taken  all  necessary  precaution;  that 
the  employee  is  not  bound  to  inquire  as  to  latent,  but  only  patent 
defects,  and  that  he  has  the  right  to  presume  that  this  inquiry  has 
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been  made  by  the  employer,  upon  whom  the  daty  devolves,  and 
although  the  servant  may  know  of  the  defects,  this  will  not  defeat 
his  claim  unless  it  is  shown  that  he  knew  that  the  defects  were  dan- 
geroiis,"  etc. 

In  Wilson  vs.  Telephone  and  Telegraph  Company,  il  An.  1041^ 
the  plaintiff  sued  the  defendant  for  damages  '*  for  injuries  sustained 
by  a  guy  wire  erected  for  the  purpose  of  supporting  the  posts  of  the 
company,"  and,  in  our  opinion,  we  said:  <'The  Telephone  and 
Telegraph  Company  had  an  undoubted  right  to  erect  poles  and 
•ecore  them,  but  this  permission  did  not  authorize  them  to  put  them 
np  and  to  secure  them  by  wires  so  strung  as  to  endanger  human 
life." 

In  our  opinion  both  the  law  and  the  evidence  sapport  the  plain  - 
tiiTs  claim,  and,  that  as  a  question  of  fact,  sufficient  knowledge  on 
the  part  of  the  deceased  is  not  established  to  justify  the  assertion, 
that  he  had  assumed  the  risk  of  danger  from  the  guy  wire,  and  was, 
consequently,  guilty  of  contributory  fault  whereby  the  defendants 
are  ezonorated. 

The  proof  shows  that  the  deceased  was  a  young  man  of  nineteen  or 
twenty  years  of  age,  strong  and  vigorous.  That  from  his  wages  he 
contributed  to  the  support  of  his  parents.  That  by  the  accident  he 
was  not  instantaneously  killed,  but,  that  after  being  knocked  off  the 
ear,  he  fell  between  the  one  he  was  standing  on  and  the  next  one 
thereto,  and  his  limbs,  passing  under  the  car  wheels,  were  badly 
mangled  and  he  soon  after  died.  That  while  living  he  must  have 
snffered  great  pain  of  body  and  mind. 

The  plaintiffs  being  his  father  and  mother  his  forced  heirs. 

Under  the  circumstances  we  are  of  opinion  that  the  plaintiffs  are 
entitled  to  recover,  as  the  forced  heirs  of  the  deceased,  the  sum  of 
two  thousand  five  hundred  dollars  as  damages  for  the  pain  and 
agony  suffered  by  tbeir  son,  and,  also,  in  their  own  right,  for  the 
loss  of  his  services,  comfort  and  support.  Perez  vs.  McMahon  and 
Railroad  Co.,  47  An.  1891. 

It  is  therefore  ordered  and  decreed  that  the  amount  awarded  by 
the  judge  a  quo  be  reduced  to  the  sum  of  two  thousand  five  hundred 
dollars,  and  that  as  thus  amended  same  be  affirmed,  the  costs  of 
appeal  being  against  the  appellee. 
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State  on  the  relation  of  Recorder. 


No.   12,367. 

Thb  Statb  op  Louisiana  on  the  Relation  op  O.  A.   Taquino 
vs.  Louis  Arnauld,  Recorder. 

The  recorder's  coart  In  the  olty  of  New  Crleaus,  In  enforcing  Ordinance  12,755, 
can  not  Impose  a  greater  term  of  Imprisonment  than  thirty  days.  The  hnpris 
onment  for  non-payment  of  tbe  fine  imposed,  added  to  for  Yiolatlon  of  the 
ordinance,  can  not  exceed  thirty  days. 

Act  47  of  1890  limits  Imprisonment  for  the  violation  of  each  offence  to  thirty  days. 


0 


N  APPLICATION  for  a  Writ  of  CertioraH, 


Chxindler  C.  Luzenberg  for  Relator. 


Respondent  in  propria  persona. 


Submitted  on  briefs  December  19,  1896. 
Opinion  handed  down  January  4,  1897. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  relator  was  convicted  before  the  respondent's 
court  for  violating  Ordinance  No.  12,755.  He  complains  that  the 
respondent  exceeded  his  authority  in  imposing  the  penalty  upon  him 
under  Section  3  of  the  ordinance. 

Section  3  is  as  follows : 

"  That  whoever  shall  violate  the  provisions  of  this  ordinance  shall, 
upon  conviction  before  the  recorder  within  whose  jurisdiction  the 
offence  is  committed,  be  condemned  by  said  recorder  to  pay  a  fine 
not  to  exceed  twenty-five  ($25)  dollars,  or  imprisonment  in  the  parish 
prison  for  a  term  not  to  exceed  thirty  (30)  days,  or  both,  or  impris- 
onment in  said  parish  prison  for  a  term  not  to  exceed  thirty  (30) 
days  in  default  of  the  payment  of  said  fine;  provided,  that  the  fine 
shall  not  exceed  twenty -five  (S2o)  dollars  for  each  offence,  nor  the  im- 
prisonment more  than  thirty  (30)  days.''     (Italics  ours.) 

The  sentence  imposed  upon  relator  was  to  pay  a  fine  of  twenty - 
five  dollars,  and  to  be  imprisoned  for  thirty  days  in  the  parish  prison, 
and  in  default  of  the  payment  of  thd  fine,  to  be  imprisoned  an  addi- 
tional thirty  days. 
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The  relator  applied  for  and  obtained  a  writ  of  osrtiorari  that  the 
validity  of  the  penalty  might  be  inquired  into.  State  ex  reX.  Joseph 
Ts.  Brinfper,  Recorder,  42  An.  1097. 

The  proviso  in  the  ordinance  limits  the  imprisonment  in  each 
offence  to  thirty  days.  Fine  and  imprisonment  may  both  be  imposed, 
bat  the  length  of  the  imprisonment  can  not  exceed  thirty  days.  The 
additional  imprisonment  for  non-payment  of  the  fine  added  to  that 
imposed  for  the  violation  of  the  ordinance  can  not  exceed  thirty 
days. 

Act  41  of  1890  limits  the  term  of  imprisonment  to  be  imposed  by 
the  ordinances  of  the  city,  for  their  violation,  to  thirty  days. 

The  sentence  and  judgment  are  avoided  and  reversed  and  the  case 
remanded  in  order  that  sentence  may  be  imposed  according  to  law. 


No.  12,284. 

C.  H  Parker,  Tax  Collector,  etc.,  vs.  Shareholders  of  Citizens 
Bank  of  Louisiana. 

The  Citizens  Bank  was  not  In  due  form  made  a  party  to  the  rule. 

Iq  consequence  the  service  made  of  a  copy  of  the  rule  was  not  a  legal  service  upon 

it  to  surrender  the  shares  of  its  shareholders  to  be  sold  for  taxes  or  pay  the 

taxes. 
Thejads^ment  is  annulled  and  the  rule  dismissed,  as  in  case  of  nonsuit. 

A  PPE AL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 

^"^  ElliSyJ. 


M,  J.  Cunninghaniy  Attorney  General,  and  Frank  C,  ZachaHe  for 
Plaintiff,  Appellant. 


Henry  Denis  and  Branch  K,  Miller  for  Citizens  Bank,  Defendant, 
Appellee. 


Argaed  and  submitted  December  5,  1896. 
Opinion  handed  down  January  4,  1897. 
Rehearing  refused  January  18,  1897. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  tax  collector,  by  way  of  rule,  proceeded  against 
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the  shareholders  of  the  Citizens  Bank  to  prodace  their  shares  in 
order  that  they  may  be  sold  for  the  payment  of  taxes  claimed  by  the 
plaintiff  as  dae  thereon. 

The  bank  was  not  made  a  party  to  the  rule. 

It  is  alleged  in  the  rale  that  plaintiff  can  not  make  a  seizure  of  the 
property  for  the  taxes  assessed  against  it  because  of  the  nature  of 
the  property  assessed,  and  because  it  is  in  the  possession  of  the 
shareholders  who  sold  these  shares  in  such  a  manner  that  the  plain- 
tiff can  not  seize  them. 

There  is  no  mention  made  of  the  bank,  as  the  one  upon  whom  the 
duty  devolved,  of  producing  these  shares  or  of  paying  the  taxes. 

The  exception  to  the  rule  applying  to  this  point  was  that  the  bank 
has  not  been  cited  or  notified. 

The  service  by  the  sheriff  shows  that  a  copy  of  the  rule  to  pro- 
duce property  was  served  '<on  the  shareholders  Citizens  Bank  of 
Louisiana,  defendant,  by  leaving  the  copy  in  the  hands  of  the 
cashier,"  the  other  officers  being  absent. 

This  was  followed  by  another  service  (based  upon  the  rule,  pre- 
sumably) on  the  bank,  notifying  it  to  deliver  up  to  the  State  Tax 
Collector  shares  in  the  capital  stock  of  the  bank  liable  for  State 
taxes.  This  notice  was  signed  by  the  tax  collector.  The  rule  did 
not  make  the  bank  a  party  to  the  proceeding,  nor  the  service  of  the 
copy  of  the  rule  by  the  sheriff ;  it  follows  that  the  service  of  the  tax 
collector's  notice  did  not  have  the  effect  of  calling  the  bank  as  a  party. 

This  rule  is  silent  as  to  the  bank,  and  no  service  has  been  made 
upon  it.  In  consequence  we  think  that  the  judgment  should  be 
reversed. 

A  second  point  was  argued  which  we  consider  equally  as  fatal  to 
the  appeal,  that  is,  that  the  shares  were  not  assessed  to  the  share- 
holders as  required  by  the  statute. 

We  will  not  discuss  the  last  proposition,  for  the  reason  that  the 
first  ground  of  exception  pleaded  in  the  alternative  must,  in  our 
view,  be  sustained. 

The  judgment  is  null  for  the  want  of  notice  or  citation,  and  because 
appellee  was  not  a  party  to  the  proceedings. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  and  the  same  is  annulled,  reversed  and  avoided. 

The  rule  is  dismissed  in  both  courts,  as  in  case  of  non-suit. 

Plaintiff  pays  the  costs. 
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No.  12,281.  10?  1^ 

SUCCBSSION  OP  OAROLINH  VANHILIiH. 
The  amoant  of  a  legacy  Id  an  olographlo  testament  being  expressed  In  figures 
does  not  invalidate  the  donation. 

A  PPBAL  from  the  Eleventh  Judicial  District  Court  for  the  Parish 
^  *^    of  St.  Landry.     PerrauUj  J. 


Kenneth  Baillio  for  Legatee^  Appellee. 


Gilbert  L.  DaprS  for  Opponents,  Appellants. 


Sabmitted  on  briefs  December  14,  1896. 
Opinion  handed  down  January  4,  1897. 


The  opinion  of  the  court  was  delivered  by 

Watkzns,  J.  The  sole  question  in  this  case  is  whether  a  legacy  in 
in  ol<^^phic  will  expressed  in  figures  is  valid,  and  it  is  presented 
by  an  opposition  on  behalf  of  certain  heirs  by  representation  of  the 
testator. 

We  make  the  subjoined  extract  from  the  brief  of  opponent's  coun- 
sel, viz. : 

"  The  deceased  made  an  olographic  will  containing  sundry  lega- 
cies, among  others,  the  following  one,  viz. :  '  Je  donne  mon 
aigenterie  et  three  hundred  dollars  de  plus  que  ce  quil  doit  heriter  de 
ma  succession  a  mon  dernier  fils  Lucius  Q.  Dupre.'     (Italics  ours.) 

*'The  opponents  contend  that  this  donation  is  not  made  in  con- 
formity with  law,  and  is,  therefore,  null  and  void." 

Our  Code  prescribes  the  following  form  for  an  olographic  testa- 
ment, Tiz. : 

"  The  olographic  testament  is  that  which  is  written  by  the  testa- 
tor himself. 

'*  In  order  to  be  [valid,  it  must  be  entirely  written,  dated  and 
ligned  by  the  hand  of  the  testator.  It  is  subject  to  no  other  form," 
etc.     R.  O.  O.  1588. 

The  language  of  the  French  Code  is  almost  identical  with  that  of 
oorOode. 
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'<  An  olofi^raphic  will  shall  not  be  valid  anlessit  is  written  through- 
out, dated  and  signed  by  the  testator/'  etd..     0.  N.,  Art.  970. 

To  be  valid,  this  kind  of  a  testament  must  be  ''  written  throngh- 
out,"  or  '*  entirely  written  by  the  hand  of  the  testator." 

But  this  article  is  closely  coupled  with  another  fonnd  in  the  sec- 
tion which  treats  '*  of  the  opening  and  proof  of  testaments,  which 
declares  that  '<  the  olographic  testament  *  *  *  mnst  be  acknowl- 
edged and  proved  [by  the  declaration  of  two  credible  persons,  who 
must  attest  that  they  recognize  the  testament  as  being  entirely  writ- 
ten, dated  and  signed  in  the  testator's  handwriting,  as  having  often 
seen  him  write  and  sign  during  his  lifetime."     R.  O.  G.  1655. 

The  latter  article  explains  that  the  words  of  the  former,  '<  entirely 
written  by  the  hand  of  the  testator,  "  mean  *<  entirely  written  in  the 
testator' s  handwriting. ' ' 

The  transcript  shows  that  this  provision  of  the  law  was  complied 
with,  and  the  fact  established  that  the  testament  was  entirely  writ- 
ten in  the  handwriting  of  the  testator. 

This  last  article  has  been  so  amended  as  to  require  the  judge  a 
quo  '<  to  interrogate  witnesses  under  oath  touching  their  knowledge 
of  the  testator's  handwriting  and  signature,  and  (to)  satisfy  himself 
that  they  are  familiar  therewith,"  etc.     Act  110  of  1896. 

And  these  essentials  having  been  complied  with,  the  will  should 
have  been  admitted  to  probate.  The  judge  a  quo  did  admit  it  to  pro- 
bate in  so  far  as  its  probate  was  not  opposed;  and  subsequently 
overruled  the  opposition  and  probated  it  in  its  entirety,  and  oppo- 
nents have  appealed. 

These  articles  were  dealt  with  and  interpreted  in  Fuentes  vs. 
Gaines,  25  An.  85;  and  Succession  of  Roth,  31  An.  315. 

We  are  not  aware  of  any  decision  of  this  court  in  which  t)iis  pre- 
cise question  has  been  decided ;  but  the  French  authorities  have  put 
the  question  at  rest. 

<' At  the  moment,"  one  author  says,  'Hhat  the  testament  is 
written  in  its  entirety  in  the  testator's  hand,  it  avails  for  the  pur- 
pose, whatever  the  manner  it  is  written,  and  whatever  the  substance 
on  which  it  is  written.  Therefore,  that  it  is  found  on  paper,  parch  - 
ment,  cartoon  paper,  or  of  linen ;  whether  written  with  ink,  blood 
or  any  other  liquid,  or  written  with  a  pencil;  whether  the  will  be 
expressed  in  abbreviations  or  quantities — i.  e.,  amounts  fully  ex- 
pressed, or  in  figures,  etc.,  is  of  no  importance,  if,  irrespective  of 
this,  the  will  can  be  read — all  that  is  requisite." 
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4Marcade  Explanation  da  Code  Napoleon,  p.  6;  O.  N.,  Art.  970; 
3  Troplong  Gomms. 

And  in  the  annotations  of  another  author  on  the  Oode  Napoleon  a 
number  of  commentators  are  quoted  to  the  same  effect  as  the  fore- 
going extract  from  Marcade,  viz. : 

Fothier  on  Donations  and  Testaments,  Oh.  1,  Art.  2,  Sec.  2; 
Heriin  Rep.,  vo.  Testam.,  Sec.  2,  par.  4,  Art.  3,  N.  J. ;  1  Duranton, 
Tr.  9,  n.  51 ;  Ooin  Deiisle,  n.  16. 

Vide  Gilbert  Oodes  Annotes,  p.  427,  No.  43 — ^interpreting  Code 
Napoleon,  Article  970. 

We  are  of  opinion  that  the  legacy  is  valid. 

Judgment  affirmed. 


No.  12,286. 
A.  L.  Johnson  vs.  A.  O.  Pbssou. 

The  vife  borrowed  an  amount  avowedly  at  the  time  for  her  use  and  benefit. 

Sbe  obtained  a  certificate  from  a  competent  Judge,  authorizing  her  to  borrow  the 

amouDt  and  executed  a  mortgage. 
Evidence  that  the  sum  was  subsequently  received  from  her  by  her  ;hu8band  and 

used  in  his  business  will  not  invalidate  the  mortgage  given  to  secure  its  pay- 
ment. 
The  plaintiff  became  the  mortgagee's  transferee  of  the  note  secured  by  mortgage. 
Sabseqaently,  the  wife,  to  pay  this  mortgage  and  obtain  an  additional  amount  as 

a  loan,  sold  the  property  mortgaged. 
Tae  vendee  executed  notes  In  payment.    They  were  taken  by  the  plaintiff  In 

exchange  with  this  vendee  for  the  notes  he,  the  plalniiff,  held. 
The  vendee  of  this  property  afterward  sold  it  to  the  husband. 
The  plaintiff  made  a  second  exchange,  viz. :  the  notes  he  held  for  those  of  the 

hosband,  secured  by  vendor's  privilege  on  the  property. 
These  sales  and  mortgages  were  made  and  executed  in  due  course  of  business, 

withoat  any  Intimation  of  marital  influence  or  wrong  of  any  kind. 
The  action  was  to  compel  an  adjudicatee  to  take  title. 
The  wife  called  In  the  suit.  In  her  answer  pleads  that  she  has  no  interest  in  the 

property. 
The  plea  is  snttalned  by  the  proof. 
Third  persons,  in  good  faith,  without  notice  who  acquire  rights  in  property  thus 

transferred  are  entitled  to  recover  the  amount  legitimately  advanced. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
EUU,  J. 


40     lOol 

m g 


Dinkelspiel  db  Hart  for  Plaintiff  in  Rule,  Appellee. 
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JohDSon  Ys.  Pessou. 

John  Dymondj   Jr,^  and   Branch  K.  Miller  for  H.    B.    Stevens, 
Defendant  in  Role,  Appellant. 


Argued  and  submitted  December  16,  1896. 
Opinion  handed  down  January  4,  1897. 
Rehearing  refused  January  18,  1897. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  plaintiff  sued  out  a  rule  upon  H.  B.  Stevens, 
adjudicatee,  to  compel  him  to  show  cause  why  he  should  not  comply 
with  his  bid  and  take  title  to  the  property  seized  and  adjudicated  to 
him  in  the  executory  proceeding  in  the  case  of  the  defendant  in  rule 
against  A.  O.  Pessou.  mortgage  debtor. 

The  defendant  in  rule  admits  to  have  purchased  the  properly,  but 
represents  that  the  title  is  not  such  title  as  he  can  be  made  to 
accept. 

The  property  was  acquired  by  Mrs.  Oarrie  0.  Newsom,  wife  of 
A.  O.  Pessou,  from  John  McGraw.  In  the  act  of  purchase  she 
declared  that  she  was  separate  in  property  from  her  husband,  A.  O. 
Pessou,  and  that  the  purchase  was  made  with  her  own  separate 
funds. 

Subsequently  she  mortgaged  it  (after  having  obtained  an  order  of 
one  of  the  judges  of  the  District  Court,  sanctioning  the  mortgage) 
to  the  extent  of  thirty-five  hundred  dollars,  to  a  Mr.  McQuade. 

This  was  followed,  some  time  after,  by  a  sale  to  E.  F.  Henderson, 
for  the  sum  of  nine  thousand  dollars.  In  the  a^t  it  is  declared  that 
twenty-five  hundred  dollars  of  the  purchase  price  was  paid,  cash, 
and  that  the  balance  of  the  purchase  price  was  represented  by  four 
promissory  notes. 

A.  L.  Johnson,  the  defendant  in  rule,  acquired  these  mortgage 
notes. 

It  is  also  a  part  of  the  history  of  the  case  that  subsequently  E.  F. 
Henderson  transferred  the  property  to  A.  O.  Pessou,  husband,  for 
one  hundred  dollars  in  cash  and  seven  thousand  five  hundred  dollars 
in  notes,  which  A.  L.  Johnson  received  in  exchange  for  the  notes  he 
held,  executed  under  the  act  of  sale  to  E.  F.  Henderson,  and  at  the 
same  time  he  became  the  owner  of  an  additional  note  representing 
the  purchase  issued  by  Pessou. 
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The  defence  of  the  defendant  in  rale  is  that  the  sale  by  Mrs. 
Peflsou  to  Henderson  was  a  disguised  mortgage  for  the  purpose  of 
binding  the  wife's  property  for  the  payment  of  the  debts  of  the 
husband  and  that  the  sale  of  the  property  by  Henderson  and  j^essoa 
was  made  for  the  purpose  of  transferring  to  the  husband  the  prop- 
erty of  the  wife  by  the  substitution  and  intervention  of  a  third  per- 
son contrary  to  a  prohibitory  law. 

Farther,  that  A.  L.  Johnson,  holder  of  the  mortgage  notes,  was 
well  aware  of  all  the  acts  and  circumstances  connected  with  each  of 
the  sales,  and  that  he  well  knew  from  the  first  the  purposes  for 
which  these  sales  were  made  and  the  notes  executed. 

In  conformity  with  the  prayer  of  the  defendant  in  rule  in  the 
answer,  Mr.  and  Mrs.  Pessou  were  made  parties  to  the  proceeding. 

No  claim  to  the  property  is  made  in  their  answer.  On  the  con* 
truy,  they  aver  that  the  sale  made  by  Mrs.  Pessou  to  E.  F.  Hender- 
lon  was  a  le^timate  bona  fide  sale,  and  that  by  the  sale  she  lost  all 
interest  in  the  property  and  has  not  acquired  any  since ;  that  the  net 
proceedB  were  paid  to  her  and  disposed  of  by  her;  that  she  had 
never  heard  of  the  plaintiff  prior  to  the  rule  filed  in  this  case  and 
does  not  know  him. 

The  lodgment  was  rendered  in  favor  of  the  plaintiff  in  rule.  The 
defendant  in  rule  prosecutes  this  appeal. 

The  first  amount,  viz. :  three  thousand  five  hundred  dollars,  bor- 
rowed by  the  wife,  was  borrowed,  we  have  seen,  from  McQaade,  and 
a  mortgage  was  executed  after  the  requisite  certificates  had  been 
iasued  aathorizing  the  loan.  The  amount  was  received  by  her  at  the 
time  the  mortgage  was  executed.  There  is  nothing  in  the  evidence 
to  indicate  that  it  was  the  wife's  intention,  in  borrowing  the  money, 
to  apply  it  to  the  payment  of  the  husband's  debts. 

Judicial  authority  to  the  wife,  to  make  the  mortgage,  having  been 
previously  obtained,  it  was  incumbent  upon  her,  or  upon  those  who 
invoke  her  right,  to  prove  that  it  was  well  known  to  the  mortgagee 
that  her  purpose  was,  in  borrowing  the  money,  to  borrow  it  for  the 
use  of  the  husband.  The  mortgage  furnishes  full  proof  against  her. 
The  evidence  utterly  fails  to  show  that  the  money  she  admits  she 
received  was  borrowed  with  the  knowledge  of  the  mortgagee  for  the 
use  of  the  husband.  It  was  not  incumbent  upon  the  plaintiff  to 
prove  that  this  loan  enured  to  her  benefit.  Darling  vs.  Lehman, 
Abraham  &  Co.,  85  An.  886,  889. 


112  SUPREME  COURT  OF  LOUISIANA. 


Johnson  vs.  Pessou. 


To  this  point  there  was  no  ground  for  argument.  The  testimony 
regarding  this  loan  to  the  wife  was  clear  and  direct. 

If  the  borrower,  after  the  loan  had  been  effected,  changed  her 
original  intention  as  expressed  at  the  time  she  obtained  the  certifi  - 
cate  of  the  judge  authorizing  her  to  borrow,  and  handed  the  amount 
borrowed  to  her  husband,  to  be  applied  to  his  use  and  benefit,  in  law 
and  justice  we  think  the  lender's  right  should  remain  unaffected. 

The  plaintiffs  loaned  an  amount  to  pay  this  indebtedness.  One 
who  loans  a  sum  to  pay  a  claim  legitimately  due  to  the  extent  of  the 
amount  loaned  for  the  purpose,  it  must  be  held  that  there  was 
ample  consideration. 

With  reference  to  the  remainder  due  by  the  wife,  it  became 
merged  with  the  amount  of  her  indebtedness  incurred  in  paying  the 
McQaade  mortgage,  in  this  wise : 

She  sold  the  property  for  the  purpose  of  creating  a  vendor's  lien, 
and  to  enable  her  to  borrow  the  amount  desired,  and  not  with  the 
intention,  as  alleged  in  the  answer  of  the  defendant  in  the  rule 
(Stevens),  of  '*  transferring  title  from  the  wife  to  the  husband  by  the 
substitution  and  intervention  of  a  third  party." 

This  sale  was  made  for  the  avowed  purpose  of  obtaining  a  loan. 
The  notes  representing  the  price  were  transferred  to  the  plaintiff  in 
due  course  of  business.  The  evidence,  in  our  appreciation,  does  not 
reveal  that  the  plaintiff  was  guilty  of  negligence  or  that  he  had 
knowledge  of  the  existence  of  irregularities  warning  him  against  the 
investment. 

Paraphernal  property  is  alienable.  It  results  that  the  obligations 
validly  contracted  by  the  wife  during  marriage  may  be  secured  upon 
paraphernal  property. 

The  amount  for  the  notes  representing  the  purchase  was  handed 
to  her  by  the  notary.  We  are  informed  by  the  testimony  that  it  was 
for  the  wife's  benefit,  and  that  as  to  the  plaintiff,  he  did  not  know 
that  the  property  belonged  to  Mrs.  Pessou. 

Stress  is  laid  upon  the  fact  that  small  amounts  were  paid  by  the 
husband,  who  was  the  debtor  to  the  plaintiff,  and  at  the  date  of  the 
first  sale  a  small  amount  was  paid  to  Henderson,  who  became  the 
purchaser,  to  enable  the  wife  to  borrow  the  amount  she  borrowed. 
The  testimony  does  not  prove  that  these  small  amounts  were  paid 
from  the  sums  borrowed  by  the  wife.  There  is  no  testimony  before 
us  of  the  husband's  insolvency.     As  between  the  husband  and  wife 
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8Qcb  payments  may  be  made  from  the  latter' s  money  without  vitiat- 
ing her  contract,  particalariy  when  nothing  indicates  that  the  credi- 
tofB  knew  that  it  was  her  money  they  were  receiving. 

The  plaintiff,  the  statement  of  facts  discloses,  acquired  the  second 
set  of  notes,  and  surrendered  therefor  the  first  set ;  the  second  were 
executed  by  A.  G.  Pessou,  who  bought  from  Henderson. 

They  are  the  notes  secured  by  the  foreclosed  mortgage,  which 
resulted  in  the  adjudication  of  the  property  to  the  defendant  in  rule. 

Impressed  by  the  argument  of  his  counsel  we  paused  at  this  point. 
It  was  only  after  careful  attention  we  concluded  that  as  to  the  third 
person  in  good  faith  the  incumbrance  on  the  property  remains. 

It  must  be  conceded  that  the  wife  may  sell  her  property. 

Should  it  in  the  course  of  regular  business  transactions  be  acquired 
by  the  hosband,  third  persons  who  have  acquired  rights  on  the 
property,  in  good  faith  without  notice,  should  not  be  made  to  suffer. 

The  evidence  does  not  reveal  that  a  name  was  interposed  as  ven- 
dee of  the  wife  in  order  to  enable  the  husband  to  divest  her  of  her 
title.  The  evidence  does  disclose  that  a  sale  was  made  by  the  wife 
in  order  that  she  might  borrow  money,  and  to  that  end  offer  as 
security  notes  with  vendor's  privilege. 

The  wife  was  called  in  this  suit.  In  her  answer  she  alleges  that 
Btie  has  no  interest  in  the  property.  The  evidence  sustains  the 
Terity  of  the  answer. 

The  negligence  of  the  plaintiff  as  charged  by  the  adjudicatee, 
defendant  (t.  e.,  the  defendant  in  rule,  Stevens),  and  the  warning  it 
is  urged  was  given  by  the  paraph  ne  varietur  on  the  notes  are  not  as 
grave  and  serious  as  they  appear  at  first  blush. 

The  faUare  to  examine  the  record  under  the  circumstances  was 
not  of  paramoimt  importance. 

In  addition,  confidence  is  not  necessarily  negligence. 

Oomplicity  of  some  sort,  or-  notice  of  some  kind  of  an  actual  or 
constructive  wrong  is  required  in  order  that  one  may  be  thereby 
affected  in  his  rights. 

The  sole  remaining  queston  is  whether  nine   hundred   and   sixty 
dollars  paid  to  the  sheriff  should  be  credited  in  the  judgment. 
We  think  it  should,  and  to  that  extent   the  judgment  appealed 

^m  is  amended. 
It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
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appealed  from  is  amended  by  allowing  a  credit  of  nine  hundred  and 
sixty  dollars. 

As  amended  the  judgment  is  affirmed  at  appellee's  costs  in  this 
court. 
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No.  12,310. 
John  A.  Duffy  bt  al.   vs.  The  City  of  New  Orleans  et  al. 

The  Board  of  Commi$sionera  is  not  a  Cof7>orati<m.— Legislation  resultinff  in  the  ap- 
pointment of  a  board  of  commlBsioners  with  functions  defined  does  not  nec- 
essarily create  a  corporation,  though  vested  with  some  of  the  essentials  to  the 
life  of  a  corporation. 

Appoinimeni  of  the  Members  of  the  Board.— The  members  of  a  board  of  oommissionera 
may  be  appointed  by  the  executive  in  matter  of  property  used  by  the  general 
public,  within  the  limits  of  a  municipal  corporation. 

The  Act  n  Oeneral  in  its  Effect.— Xn  act  is  general,  within  the  meaning  of  the  Consti- 
tution, when  It  relates  to  a  general  interest. 

Not  Without  Due  Process  of  Xau?— Without  resorting  to  the  courts,  the  State  may 
resume  some  control  over  property  oftwhich  the  general  public  has  the  use, 
without  the  necessity  of,  in  the  first  place,  resorting  to  the  courts. 

Authority  Permissive  and  not  Mandatory.— yfWXiOXxX.  contravening  any  of  the  articles 
of  the  Constitution,  a  municipal  corporation  may  be  authorized  to  furnish  the 
funds  to  pay  the  value  of  the  property  expropriated. 

Actual  Issues.— li  is  the  function  of  courts  to  deal  with  actual  issues.  Those  whioh 
may  arise  will  not  be  anticipated. 

The  grounds  urged  are  not  of  such  a  character  as  to  permit  the  enforcement  of 
the  law  in  its  entirety. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King  J. 


Rouse  <fc  Orant  for  Plaintiffs,  Appellants. 


Samuel  L,  Gilmorey  City  Attorney,  for  City  of  New  Orleans,  De- 
fendant and  Appellee. 


Bernard  McCloakey  for  Board  of  Commissioners  of  the  Fort  of  New 
Orleans,  Defendant,  Appellee. 


Argaed  and  submitted  December  1, 1896. 
Opinion  handed  down  December  14,  1896. 
Rehearing  refused  January  18,  1897. 
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The  opinion  of  the  court  was  delivered  by 

Bbeaux,  J.  From  the  refasal  of  the  court  a  qua  to  grant  the 
injnnetion  applied  for  in  this  case,  plaintiffs,  residents  of  the  city, 
owners  of  property  therein,  and  taxpayers,  prosecnte  this  appeal. 

The  plaintiffs  assert  that  Act  70  of  1896  is  nnconstitntional  and  void. 

Whether  the  Legislature  can  pass  a  valid  act  to  establish  a  com  - 
mission  for  the  port  of  New  Orleans,  define  their  powers  and  daties, 
provide  a  revenue  therefor,  is  the  question  before  us. 

The  first  ground  of  nullity  urged  is  that  the  act  creates  a  corpora- 
tion, and  is  in  consequence  obnoxious  to  Art.  46,  prohibiting  the 
General  Assembly  from  passing  any  local  or  special  law  creating 
corporations. 

Some  question  also  has  been  made  regarding  the  power  of  the 
Oovemor  to  appoint  the  members  of  the  board. 

It  is  in  point  to  state  that  it  is  declared  in  ttie  preamble  of  the  act 
that  public  notice  has  been  given  as  required  by  Art.  48  of  the  Gon- 
8titntion.  It  also  contains  the  declaration,  which  we  paraphrase  as 
follows  for  the  sake  of  brevity :  The  port  of  New  Orleans  has  been 
gradually  extended  beyond  the  corporate  limits;  the  divided  author- 
ity of  three  parishes  and  consequent  fees,  injuriously  affect  the 
traffic  of  the  port  and  threaten  to  divert  the  trade  to  other  ports; 
the  supervision  and  control  of  a  board  will  consolidate  the  service 
of  harbor- master  and  wardens,  wharf  superintendents,  wharfingers 
of  three  parishes  under  one  body  at  a  reduced  ex'pense. 

The  controlling  motive  is,  it  is  farther  stated,  to  operate  and 
improve  the  wharves,  develop  and  expand  the  commerce  of  the 
port  on  the  lines  above  indicated. 

Act  70  of  1896,  under  which  a  Board  of  Commiasioners  was  ap- 
potiUed,  does  not  create  a  corporati(m. 

We  think  that  the  Legislature  may,  without  contravening  the  ar- 
ticle of  the  Constitution  ordaining  that  the  General  Assembly  shall 
not  pasa  any  local  or  special  law  creating  corporations,  provide  for 
the  appointment  of  a  Board  of  Oommissioners,  with  powers  and  du- 
ties set  forth  and  defined  in  the  act  under  consideration.  The 
''Board  of  Commissioners"  authorized  by  the  act  of  1896  is  not  a 
body  corporate  within  the  meaning  of  the  Constitution.  It  is  ob- 
vious that  the  Legislature  did  not  intend  to  create  a  corporation. 
Generally,  a  corporation  has  succession  in  its  corporate  name;  it 
may  plead  and  be  impleaded ;  it  may  hold  and  convey  property. 
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The  board  here  is  not  invested  with  all  these  qualities,  essentials 
to  the  existence  of  a  corporation. 

The  act  empowers  this  board  to  administer  the  public  wharves  of 
the  port  and  invests  it  with  certain  duties.  The  matter  is,  we  think, 
one  chiefly  of  administration.  The  Legislature  had  the  power  to 
pass  an  act  to  administer  the  affairs  of  the  public  wharves  and  levees 
through  agents. 

•  Having  this  power  it  had  the  power  to  carry  the  legislative  will 
into  execution  through  the  intervention  of  a  Board  of  Commission  era 
appointed  for  the  purpose,  without  necessarily  creating  a  corpora- 
tion within  the  inhibitory  clause  of  the  Constitution.  Though  the 
board  may  possess  some  of  the  incidents  of  a  corporation,  it  is  not 
necessarily  a  corporation. 

The  provisions  of  the  act  can  only  be  regarded  as  regulations  and 
agencies  to  be  enforced  by  this  board.  It  is  given  such  authority  as 
may  be  needful  to  that  end.  The  members  are  agents  acting  to- 
gether. 

This  board  is  not  a  body  corporate  with  privileges  and  immunities 
such  as  public  corporations  must  have.  The  most  that  can  be  alleged 
IS  that  the  act  authorizes  the  board  to  perform  certain  designated 
acts,  which  we  must  assume  are  in  the  interest  and  for  the  welfare 
of  the  State.  The  general  modes  of  creating  corporations  are  not 
before  us  for  conaideration.  We  are  only  concerned  with  an  act 
of  public  agency  passed  for  a  special  purpose.  As  such  we  do  not 
think  that  it  should  be  adjudged  a  pablic  corporation. 

Conceding  that  the  constitutionality  of  the  act  is  not  as  clear  as  it 
might  have  been  made  to  appear,  the  authorities  hold  that  every 
possible  presumption  and  intendment  will  be  made  in  favor  of  the 
constitutionality  of  an  act,  and  that  thie  courts  will  only  interfere 
in  cases  of  clear  and  unquestioned  violation  of  the  fundamental  law. 
It  has  been  repeatedly  said  that  the  presumption  is  that  every  State 
statute,  the  object  and  provision  of  which  are  among  the  acknowl- 
edgedpowers  of  legislation,  is  valid  and  constitutional;  and  such 
presumption  is  not  to  be  overcome  unless  the  contrary  is  clearly 
demonstrated. 

Sedgwick  on  the  Construction  of  Statutory  and  Constitutional  Law, 
p.  409. 
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IKTEBPRETATION  ALMOST  CONTEMPOBANBOU8  WITH  THB  CON- 
STITUTION. 

It  is  agreed  by  all  the  books  that  to  contemporaneoas  icterpreta- 
tioii  dae  weight  should  be  given  in  cases  of  ambiguity  and  ancer- 
tainty.  A  number  of  acts  have  been  passed  creating  similar  boards 
in  this  State,  under  which  commissioners  have  been  appointed  by 
the  executive.  In  matters  of  public  health,  in  administering  the 
affairs  of  canals  and  other  interests  in  which  the  State  is  con- 
cerned, boards  are  appointed  with  the  silent  acquiescence  of  the 
people,  including  the  legal  profession  and  the  judiciary. 

Great  deference,  said  the  Supreme  Court  of  New  York,  is  certainly 
due  to  legislative  exposition  of  a  constitutional  provision,  especially 
when  it  is  made  almost  contemporaneous  with  such  provision,  and 
might  be  supposed  to  result  from  the  same  policy  and  mode  of  rea- 
soning which  prevaUed  among  the  framers  of  the  instrument  pro- 
poanded  in  convention  assembled.  People  vs.  Qreen,  2  Wend.  266, 
274. 

The  maxim  itself  is,  Contemporanea  expoHto  est  fortissime  in  lege. 

APPOINTMBNT    OF     THB    BOABD    OF    COHMIS8IONBB8. 

The  second  point,  relating  to  the  appointment  of  the  officers  who 
flhould  he  charged  with  the  administration  of  the  wharves  and 
revenues,  is  more  particularly  taken  by  the  city  of  New  Orleans. 

The  city  avers  that  the  matters  involved  are  local  and  municipal, 
and  that  under  Art.  258  of  the  Constitution  the  officers  charged  with 
BDcfa  duties  must  hold  their  offices  from  the  people  in  the  city. 

It  is  not  alleged  that  the  city,  through  any  of  its  officers,  can 
enforce  the  act.  This  is  impossible  under  the  law.  It  mast  be 
enforced,  in  so  far  as  relates  to  the  selection  of  the  members  of 
the  board  in  accordance  with  its  provisions,  or  it  can  not  be  enforced 
at  all. 

Article  263  is  in  these  words : 

"The  citizens  of  the  city  of  New  Orleans,  or  any  political  corpora- 
tion which  may  be  created  within  its  limits,  shall  have  the  right  of 
appointing  the  several  public  officers  necessary  for  the  adminiBtra' 
Hon  of  the  police  of  said  city,  pursuant  to  the  mode  of  election  which 
shall  be  provided  by  the  General  Assembly."     (Italics  ours.) 

The  organic  law,   in  terms,   secures    ''the   right    (to   the  city) 
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of  appointing  the  several  public  officers  necessary  to  the  adminis- 
tration of  the  police,"  while  the  Board  of  Commissioners  have  the 
power  of  '*  providing  for  lighting  and  policing  the  wharves  and 
sheds."  They  are  not  necessarily  conflicting  duties.  One  power  is 
not  necessarily  opposed  to  the  other.  One  may  provide  fnnds  and 
the  other  may  have  charge  of  the  police  of  the  wharves. 

The  act  in  qaestion,  as  relates  to  the  appointment  of  the  members 
of  the  Board  of  Commissioners,  is  not  unconstitutional. 

The  story  of  the  wharves  is  gracefully  narrated  in  the  brief. 
Counsel,  in  support  of  their  cause,  quote  from  well  considered 
decisions  of  our  predecessors.  First  Municipality  vs.  Pease,  2  An. 
642;  Louisiana  State  Bank  vs.  Orleans  Navigation  Company,  3  An. 
295;  Stewart  vs.  City  of  New 'Orleans,  9  An.  461. 

It  is  also  supported  by  reference  to  the  utterances  of  prominent 
legislators  in  the  past  history  of  the  State,  whose  learning  and 
ability  were  conspicuous  in  directing  the  course  of  legislation  and 
safeguarding  public  interest.  The  gist  of  the  narration  is  that  since 
the  days  of  Governor  O'Reilly,  under  Spanish  dominion,  ordinances 
have  been  enacted  by  the  city  relative  to  fees  for  wharfage,  and 
that  the  city  always  had  complete  and  absolute  charge  of  the  police . 

It  is  possible  that  the  historic  argument  loses  its  immediate 
point,  in  view  of  the  fact  that  private  rights,  in  so  far  as  appears  in 
this  case,  are  not  to  be  interfered  with,  and  that  the  police  is  to 
remain  under  the  direction  of  the  city  authorities. 

We  refer  to  one  of  the  cited  authorities  in  counsel's  brief,  and  one 
upon  which,  we  infer,  they  confidently  rely.  In  the  case  cited,  that 
is  in  Edgerton  vs.  New  Orleans,  1  An.  487,  Mr.  Justice  Rost,  speak- 
ing for  the  court,  said  in  substance:  That  the  city  had  special  sov- 
ereign power;  it  had  the  right  to  appoint  the  several  police  officers 
necessary  for  the  administration  of  the  police.  A  right  which  we 
also  hold  can  not  be  questioned. 

This  right,  the  court  in  the  last  cited  case  justly  said,  is  secured 
and  rendered  permanent  by  Art.  128  of  the  Constitution. 

And  further  the  court  says:  *'  The  counsel  derides  the  idea  that 
the  city  is  invested  with  sovereign  powers.  Names  can  not  alter 
things.  Under  our  policy  no  department  of  the  government  exer- 
cises the  power  of  sovereigaty  in  its  own  right.  The  constitutional 
powers  of  Ihe  State  are  all  trust.  The  powers  of  the  Legislature,  of  the 
court  and  of  the  city  of  New  Orleans  differ  in  degree  and  olject^  but 
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tkqf  aU  derive  their  binding  force  from  the  supreme  law  of  the  State, ^^ 
(Italics  are  oars.) 

Article  253  of  the  Oonstitation  of  1879  is  substantially  a  reprodac- 
tioD  of  articles  upon  the  subject  of  preceding  constitutions,  save 
thafc  the  wording  in  the  latter  in  regard  to  the  police  of  the  city  is 
flligbtly  different.     We  reaffirm  the  decision.  . 

eonstitntiona]  limitations  alone  are  the  measure  of  legislative  power. 

The  legislative  powers  legitimately  to  be  implied  from  the  terms 
of  the  decision  just  cited  are  broad  enough  to  sustain  our  views. 

THE  BANKS  OF  BIVEB8  ABB  FOR  THE  USB  OF  THE   OENBRAL  PUBLIC. 

The  powers  of  a  municipal  corporation  are  divided  into  public  and 
private.  In  all  that  relates  to  purely  municipal  purposes,  appoint- 
ments or  election  can  only  be  made  by  municipal  authority. 

''The  powers  and  capacities,"  said  Judge  Oooley,  as  organ  of 
the  court,  '*  which  are  acquired  under  them,  are  usually  spoken  of 
as  private,  in  contradistinction  to  those  in  which  the  State  is  con- 
oeroed,  and  which  are  called  public."  People  vs.  Detroit,  28 
Xich.  228. 

Landings  within  the  limits  of  corporations  are  not  without  legisla- 
tioD,  within  the  power  of  the  municipal  government.  The  State  is 
concerned ;  while  it  may  delegate  its  authority,  on  the  other  hand  it 
may  exercise  it  through  its  chosen  agents.  The  State  may  appoint 
agents  to  take  charge  of  any  of  the  public  property  not  by  the  Oon  - 
•citation  confided  to  any  other  authority.  Maximilllen  vs.  Mayor, 
62  N.  Y.  160;  Connors  vs.  Mayor,  2  Hun.  440;  Kuhn  vs.  Latro,  46 
Pacific,  87-94;  Easterly  vs.  Incorporated  Town  of  Irwin,  Northwest- 
em  Reporter,  919-921. 

We  now  reach  the  next  point:  That  the  act  is  obnoxious  to  Art. 
46  because  it  provides  for  the  maintenance  of  the  wharves  and 
laadings  and  approaches  thereto,  which  are,  counsel  urge,  public 
highways.  The  constitutional  prohibition  applies  to  '^  roads," 
"highways,"  "  streets,"  or  "alleys,"  and  does  not  embrace  land- 
ings and  levees.  They  are  loci  publici,  and  are,  at  times,  referred 
to  as  public  places  on  which  there  may  be  "  highways."  The  words 
of  a  law  are  to  be  understood  in  the  common  and  usual  signification. 
"Highway,"  as  generally  understood,  and  in  the  sense  in  which  it 
is  employed  in  the  Constitution,  between  the  related  words  of 
''street"  and  "road,"  does  not  include  rivers  or  its  bank.  The 
rule  noacUur  a  aodia  is  not  without  application. 


120  SUPREME  COURT  OF  LOUISIANA. 

Dnflj  et  al.  vs.  City  et  al. 

THE   BTATUTB   IS  NOT  LOCAL  NOR  SPECIAL. 

We  are  not  impressed  by  the  argument  that  the  act  is  a  local  or 
special  law.  We  would  find  difficulty  in  acceding  to  the  proposition 
that  the  act  is  local  and  special.  There  are  no  issues  involved  of 
small  or  local  consideration.  The  fertile  valley  is  interested :  the 
traffic  and  commerce  on  seas  and  ocean  are  concerned. 

The  act  under  which  the  Criminal  District  Court  of  this  city  was 
given  life  and  authority  was  assailed  as  being  a  local  law,  contrary  to 
the  article  of  the  Constitution  here  invoked.  This  court  decided 
that  it  was  not  a  '^  local  law,"  but  general  in  its  effect,  citing  a  num- 
ber of  authorities  in  support  of  the  opinion  (State  vs.  Dolan,  35  An. 
1141,1144). 

That  act  was  much  less  general  in  its  effect  than  the  law  we  now 
have  under  consideration.  The  law  being  general  in  its  effect,  it  is 
general  (30  Howard  B.  C.  New  York,  289). 

A   QUESTION   OP  ADMINISTRATION  ONLY. 

We  pass  to  the  alleged  repugnance  of  the  act  to  Art.  66  of  the 
Constitution. 

It  is  urged  upon  our  attention  by  counsel  that  the  intent  of  this 
article  is  to  prevent  the  possibility  of  wrongfully  divesting  munici  - 
pal  corporations  of  their  private  property. 

The  matter  we  are  called  to  decide  is  purely  administrative.  There 
is  nothing  granted  to  the  Board  of  Commissioners  save  the  right  to 
administer,  in  accordance  with  the  terms  of  the  act,  property  of 
which  the  State  has  the  power  to  resume  control. 

The  fact  that  this  board  may  attempt  to  exceed  its  powers  is  no 
reason,  in  the  present  proceeding,  for  declaring  the  act  void. 

DUE   PROCB88   OP   LAW. 

This  brings  us  to  the  consideration  of  the  alleged  attempt  to 
deprive  the  city  of  her  property,  without  due  process  of  law,  and 
without  compensation. 

The  grantor  of  the  franchise  is  a  public  body;  the  grantee  also.  It 
is  settled  by  numerous  decisions  that  in  such  a  case  the  grant  is  not 
beyond  the  reach  of  the  legislative  power.  The  State  can,  on  suita- 
ble occasions,  acquire  the  power  with  which  it  has  parted  without 
the  necessity  of  resorting  to  the  courts.     It  is  certain  that  the  city 
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can  expect  no  compensation  in  the  literal  meaning  of  that  word  for 
public  property.  It  is  with  that  class  of  property  we  are  now  deal- 
io|c.  If  the  city  has  private  interests  involved,  they  mast  be  pro- 
tected. 

Under  an  allegation  of  private  interests,  however,  we  do  not  think 
it  possible  to  prevent  the  enforcement  of  a  law,  under  which  the 
control  of  public  property  is  resumed. 

THE  PURGHASB  OB  BXPROPRIATION   OF  A  FRANCHISE. 

Lastly,  it  is  ui^ed,  that  the  proposed  purchase  or  expropriation  of 
the  lease  of  the  Louisiana  Oonstruction  Company,  at  the  expense  of 
the  city,  is  another  illegal  feature  of  the  act. 

By  the  terms  of  the  act,  the  State  has  made  it  the  duty  of  the 
Board  of  Commissioners  as  its  agent,  to  acquire  the  lease  of  the 
wharves,  by  purchase  or  by  expropriation;  i.  e.,  the  lease  now  held 
by  the  Louisiana  Construction  and  Improvement  Company,  and  it  is 
also  made  the  duty  of  the  Common  Council  to  provide  for  the  pay- 
ment of  the  price  of  the  purchase  or  expropriation ;  provided,  that 
this  price  to  be  paid  shall  be  satisfactory  to  the  council. 

First — As  to  the  authority  of  the  Board  of  Commissioners,  it  is  not 
evident  that  the  Legislature  has  exceeded  its  authority.  Leases 
generally  are  as  subservient  as  any  other  contract  to  the  power  of 
eminent  domain,  upon  condition  of  adequate  compensation.  In  ref- 
erence to  a  franchise,  it  has  been  decided  that  it  is  <*  of  no  higher 
order  and  confers  no  more  sacred  title  than  a  grant  of  land  to  an  in- 
dividual,  and  where  the  publicmecessities  require  it,  the  one  as  well 
as  the  other  may  be  taken  for  public  purposes  on  making  suitable 
compensation."  Abbott's  National  Digest,  Vol.  2.  A  lease  of  a 
franchise  must  be  held  subject  to  the  same  principle,  or  else  the 
power  of  eminent  domain  might  be  easily  frustrated.  We  do  not 
intend  to  intimate  that  there  was  any  such  purpose  in  this  case  in 
leasing  the  franchise.  We  only  hold,  that  leases  generally  are  held 
subject  to  the  power  provided  for  by  the  article  of  the  Constitution, 
reading: 

*'  No  ex  post  facto  law,  nor  any  law  impairing  the  obligations  of 
contract,  shall  be  passed,  nor  vested  rights  be  divested,  unless  for 
purposes  of  public  utility  and  for  adequate  compensation." 

Second — As  to  compelling  the  city  to  pay  the  price  as  contended 
by  plaintiff,  is  the   purpose.     Such  is  not  our  interpretation  of  the 
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act.  The  power,  as  we  believe,  was  intended  to  be  directory.  The 
City  Council  is  not  commanded,  nolens  volensy  to  provide  the  funds 
and  pay  the  price.  The  proviso  which  reads  ''  that  the  price  to  be 
paid  shall  be  satisfactory  to  the  said  coancil  "  invests  the  whole  sec- 
tion with  a  permissive  character  in  so  far  as  the  Oicy  Coancil  is  con- 
cerned. 

In  re  Brooklyn,  pnblished  in  *<  Lawyer's  Reports  of  Annotated 
Cases,"  Book  26,  pp.  270,  278. 

As  to  the  lease  nnder  which  the  wharves  are  now  held  and  managed 
by  the  Lonisiana  Constrnction  and  Improvement  Company,  we  ex- 
press no  direct  opinion ;  there  may  be  special  defences  taking  it  ont 
of  the  grasp  of  general  principles.  It  will  be  time  enough  to  pass  on 
particular  questions  if  the  matter  should  be  brought  before  us,  in 
course  of  time  contradictorily  with  those  directly  concerned. 

The  issues  actually  before  us  would  not  justify  an  injunction. 

The  judgment  is  affirmed. 


No.  12,295. 

William  A.  Denioeb  vs.  Sixth  District  Sanitary  Excavating 

Company. 

PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Rightor^  J, 


A' 


Henry  P.  Dart  and  Benjamin  W,  Keman  for  Plaintiff,  Appellee. 


Charles  F.  Claibome  for  Defendant,  Appellant. 


Argued  and  submitted  December  18,  1896. 


Opinion  handed  down  January  4,  1897. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  This  is  an  appeal  from  the  judgment  decreeing  plain- 
tiff to  be  the  owner  of  twenty -five  shares  of  the  stock  of  the  Sixth 
District  Excavating  Company  and  the  dividends  thereon.     The  judg- 
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ment  is  against  the  company  and  the  defendant  Benton,  who  has 
collected  the  dividends  in  controversy. 

The  issue  is  one  of  fact  only  and  the  judgment  of  the  lower  coart 
is  affirmed. 


No.  12,211. 
New  Orleans  Canal  and  Banking  Company  vs.  Leeds  &  Co., 

Limited. 

The  movables  permanently  attached  to  a  factory,  if  the  factory  Is  an  immoTable 
property,  are  also  immovable,  and  as  such,  subject  to  a  mortgage  bearing  upon 
the  whole  factory. 

One  who  has  no  interest  in  a  fund  has  no  right  to  interfere  in  its  distribution. 

A  debtor  unless  he  alleges  and  shows  that  he  has  an  Interest  of  some  sort  involved 
is  withont  right  or  authority  to  raise  the  question  of  the  illegality  of  the  trans - 
ferof  the  claim  for  which  he  is  sued. 

The  books  of  a  corporation  are* admissible  in  evidence  to  prove  the  claim  of  a 
creditor,  as  against  other  creditors,  If  it  Is  shown  that  they  are  correctly  kept, 
and  ail  the  circumstances  support  the  entries  as  to  their  verity. 

APPEAXt  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 


Branch  K.  Miller  for  Plaintiff,  Appellee. 


Hugh  C  Ckige  and  Benjamin  Rice  Forman  for  Receivers  and  others^ 
Thiid  Opponents,  Appellants. 


Carroll  &  Carroll  for  Mrs.  Charles  J.  Leeds  Defendant  in  Third 
Opposition,  Appellant. 


Azgned  and  submitted  November  18,  1896. 
Opinion  handed  down  December  14,  1896. 
Rehearing  refused  January  18,  1897. 


The  opinion  of  the  court  was  delivered  by 

BsEAUX,  J.     This  is  an  action  via  executiva,  to  enforce   the  pay- 
ment of  three  notes  secured  by  mortgage. 
The  property  mortgaged  is  the  *'  Leeds  Foundry,"  and  is  described 
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«8  consisting  of  parcels  of  ground,  in  the  First  District  of  this  city, 
with  the  buildings  and  improvements.  The  evidence  discloses  that  the 
machinery,  consisting  of  boilers,  engines,  lathes  and  other  imple- 
ments, which  the  third  opponents  claim  are  not  mortgaged,  were 
placed  by  the  owners  for  the  improvement  and  service  of  the  foun- 
dry, before  the  date  of  plaintiff's  mortgage. 

The  liquidators  of  the  insolvent  firm  of  ^'  Leeds  &  Co.,  Limited," 
mortgagors,  in  their  petition  of  intervention  and  third  opposition, 
allege  that  plaintiff  owns  only  one  of  the  three  notes,  and  that  the 
other  two  notes  are  owned  by  Mrs.  Charles  J.  Leeds.  That  included 
in  the  property  seized  are  tools  and  other  implements  not  affected  by 
the  mortgage. 

They  pray  for  separate  appraisement  and  the  amount  of  the  sale 
of  this  property  be  distributed  among  the  ordinary  creditors. 

They  allege  further  that  she  is  not  a  creditor  of  the  corporation  of 
Leeds  &  Co.,  Limited.  That  the  latter  had  no  authority  to  mortgage 
its  property  to  her  or  to  give  her  any  interest  in  the  notes  secured 
by  the  mortgage,  for  which  it  received  no  consideration. 

The  plaintiff  and  Mrs.  Leeds,  in  separate  answers,  in  substance, 
denied  the  averments  of  the  third  opponents. 

1.  The  judgment  of  the  District  Court  maintained  the  opposition 
in  so  far  as  to  limit  the  interest  of  the  plaintiff,  subrogee,  in  the  claim 
sued  on,  to  one  note  of  five  thousand  dollara,  with  interest,  and 
limited  the  interest  of  Mrs.  C.  J.  Leeds  in  the  other  two  notes  of  the 
three  notes  sued  on  to  six  thousand  three  hundred  and  sixty -nine 
55-100  dollars  with  interest,  and  added  an  order  in  regard  to  fees  and 
costs. 

With  these  exceptions  stated  in  the  judgment,  the  oppositions  of 
Henry  Rennyson  and  John  P.  Baldwin,  liquidators  and  receivers,  were 
dismissed. 

From  this  judgment  the  opponents  have  appealed. 

Mrs.  Leeds  also  prosecutes  an  appeal. 

The  first  question  which  this  case  presents  is  whether  the  *'  mova- 
bles "  were  part  of  the  foundry  and  immovable  by  destination,  and 
as  such,  subject  to  plaintiff's  mortgage. 

The  tools,  lathes  and  machines,  forming  part  of  a  foundry,  and  used 
in  its  works,  become  immovable  by  destination.  These  improve- 
ments in  the  Leeds  foundry,  in  so  far  as  it  was  needful  to  the  opera- 
tion of  the  foundry,  were  permanently  attached  to  the  realty,  and 
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rested  upon  brick  and  mortar.  At  the  time  the  Oivil  Code  was 
adopted,  interests  in  mannfactaring  industries  were  quite  limited. 
The  article  of  the  Oivil  Oode,  458,  is,  in  consequence,  not  as  large  and 
full  upon  that  point  as  it  is  in  regard  to  agricultural  immovableness. 
At  this  time,  the  conditions  of  the  two  do  not  greatly  differ.  The 
movables  permanently  attached  to  factories,  if  the  factory  itself  is 
immovable,  become  an  immovable  by  destination,  in  the  same 
manner  that  things  which  the  owner  of  a  tract  of  land  has  placed 
upon  it  for  its  service  and  improvement  are  immovable  by  destina- 
tion.    0.  0.  468. 

Applying  this  rule  we  think  that  the  '*  movables  "  were  subject  to 
plaintiff's  mortgage. 

Williams  vs.  Sheriff,  47  An.  1286;  Baldwin  vs.  Sheriff  47  An. 
1468 ;  Maginnis  vs.  Oil  Company,  47  An.  1496 ;  Oitizens  Bank  vs. 
Knapp,  22  An.  117;  Theurer  vs.  Hautre,  23  An.  749;  Folger  vs. 
Kenner,  24  An.  436. 

This  brings  us  to  the  second  question  involved  in  the  case,  that  is, 
whether  after  imputing  the  proceeds  of  the  sale  to  the  payment  of 
the  mortgage  preceding  in  rank  the  mortgage  claimed  by  one  of  the 
appellants,  Mrs.  Leeds,  there  remains  anything  to  be  imputed  to  the 
payment  of  the  claim  of  any  one. 

It  is  undisputed,  plaintiff  held  two  prior  mortgages  in  addition  to 
the  amount  of  its  claim  in  these  foreclosure  proceedines.  The 
adjudicatee  of  the  property  retained  in  his  hands  an  amount  of  a 
mortgage  also  undisputed,  i.  e.,  the  mortgage  mentioned  for  identi- 
fication as  the  Butler  moitgage.  It  appears  by  the  sheriff's  return, 
admitted  in  evidence  without  objection,  that  there  will  remain  after 
payment  of  these  mortgages  only  a  small  amount  which  would  be 
imputable  to  the  payment  of  the  creditors  subsequent  to  plaintiff  in 
rank  of  claim,  were  it  not  that  there  are  one  or  more  balances  unsat- 
isfied under  the  terms  of  the  prior  mortgages,  so  that  be  the  final 
result  of  the  litigation  what  it  may,  opponents  and  other  creditors 
will  not  recover,  and  are  absolutely  without  any  interest. 

It  will  be  observed  that  the  prior  claims  are  not  contested.  The 
objection  is  directed  against  Mrs.  Leeds'  claims  as  alleged  holder  of 
the  notes  secured  by  mortgage.     She  is  not  to  collect  anything. 

This  court  has  decided  where  one  had  no  right  in  the  fund  dis- 
tributed he  can  not  contest  its  distribution.  Tiner  and  Oonrey  vs. 
Steamer  Bride,  5  An.  756. 
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It  follows  as  a  conclaslon  that  those  who  dispute  the  claim  of  an 
alleged  creditor  are  without  interest  to  have  the  illegality  deter- 
mined if  it  be  manifest  that  the  alleged  creditor  can  not  possibly 
have  any  interest  in  the  fund  held  to  be  distributed. 

To  sustain  a  third  opposition  against  an  alleged  creditor  the  inter- 
vener must  allege  and  prove  that  he  has  an  interest  involved  in  the 
suit  as  against  the  particular  alleged  creditor  whose  claim  he  con- 
tests. Coleman  vs.  Coleman,  37  An.  566. 

In  addition,  the  want  of  interest  is  apparent  in  so  far  as  relates  to 
the  debtor's  right  to  contest. 

The  debtor  is  the  corporation  of  Leeds  &  Co.,  Limited. 

It  received  credit  of  an  amount  ostensibly,  at  least,  advanced  by 
the  wife  of  one  of  the  incorporators.  The  receivers  represent  the 
firm  and  must  here  be  held,  on  this  point,  to  the  rule  which  would 
apply  to  the  firm.  We  have  not  found  a  word  of  testimony  proving 
that  Charles  J.  Leeds,  the  husband,  is  indebted  to  the  firm.  In  the 
absence  of  such  proof,  it  can  not  be  a  matter  of  much  concern,  either 
to  the  'corporation  or  to  the  liquidators  who  is  the  creditor.  It,  or 
they  have  no  interest  in  the  result,  and  can  not  sustain  objections 
that  can  not  be  of  any  one  avail  save  to  interested  persons;  particu- 
larly as  fraud  is  not  alleged  or  intimated. 

We  pass  to  the  last  point  in  the  case;  our  views  heretofore 
expressed  render  it  unnecessary  to  dwell,  at  any  length,  upon  the 
issues  it  presents. 

First,  the  entry  in  the  books  of  Leeds  &  Co.  were  offered  in  evi- 
dence by  Mistress  Leeds. 

To  which  evidence  the  third  oppoaent  objected  on  the  ground  that 
the  books  of  an  insolvent  corporation  can  not  be  used  in  evidence  as 
against  other  creditors. 

In  argument  at  the  bar,  the  case  of  Calder  vs.  His  creditors,  47 
An.  1539,  was  cited  in  support  of  the  objection.  The  conditions  are 
not  the  same. 

In  the  cited  case  the  witnesses  had  no  knowldge  that  qualified 
them  to  satisfactorily  prove  the  indebtedness;  the  case  was  remanded 
for  further  proof. 

In  the  present  case  there  was  nothing  suspicious  in  the  appear- 
ance of  the  books ;  the  manner  they  were  kept  and  the  entries  as 
made,  besides  they  were  supported  by  ample  corroborative  proof. 

Finally,  ex  induatria  we  have  examined  the  only  remaining  ques- 
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tion.  In  oar  view  it  is  not  actaally  before  us  for  decision.  We  agree 
with  the  District  Judge  that  it  appears  of  record  that  she  had  the 
amount  which  she  subsequently  delivered  to  her  husband ;  that  it 
was  invested  by  him  in  his  business ;  that  notes  were  made  by  him 
flecnred  by  mortgage  for  her  security ;  that  these  notes  were  actually 
deposited  as  such  security  with  plaintiff's  bank;  that  at  a  time  sub- 
sequent, at  the  instance  of  plaintiff  through  its  president,  these 
notes  were  surrendered  by  her  and  delivered  to  plaintiff  bank  in 
order  to  enable  the  corporation  of  Leeds  &  Go.  to  obtain  a  loan 
which  it  used  for  the  purpose  of  its  business;  that  in  lieu  of  the  sur- 
rendered security  to  the  bank,  the  ootes  secured  by  mortgage  of 
Leeds  &  Co.  were  held  as  her  security. 

These  being  the  facts,  we  think  the  judgment  should  be  aflQrmed. 

It  is  affirmed. 


No.  12,266. 
The  State  vs.  Elbgk  White  et  als. 

A  legislatiye  act  amending  the  section  of  the  Bevised  Statutes  deflning  the  crime 
and  proTldlng  for  its  punishment,  which  merely  changes  the  maximum  of  the  _^^ 
penalty,  repealing  the  section  only  so  far  as  it  conflicts  with  the  amendment  49 
operates  no  repeal  of  the  section  except  in  respect  to  the  maximum  punishment  ^^^ 
for  offences  committed  subsequent  to  the  act;  hence,  the  power  to  try  and 
sentence  nnder  the  section  for  an  offence  prior  to  the  amendatory  act  is  not, 
tooched  by  it.    Revised  Statutes,  Sec.  792,  Act  No.  59  of  1896. 

The  decision  distinguishes  legislative  acts  dealing  with  the  subject  of  a  prior  law, 
and  which  repeals  ail  laws  on  the  same  subject  matter,  and  a  legislative  act 
merely  amendatory  of  the  prior  law  and  repealing  it  only  so  far  as  is  incon- 
sistent with  the  amendment.    13  An.  48S ;  12  An.  431. 

A  PPEAL  from  the  Eighteenth  Judicial  District  Oourt  for  the  Parish 
^    of  Lafourche.     Caillouet,  J| 


M.  J.  Cunningham^  Attorney  General,  and  L,   C.  MoUey   District 
Attorney  (P.  A.  SimmonSy  Jr.,  of  Counsel),  for  Plaintiff,  Appellant. 


Beattie  &  Beattie  for  Defendant,  Appellee. 


Submitted  on  briefs  November  7,  1896. 
Opinion  handed  down  November  30,  1896. 
Behearing  refused  January  4,  1897. 
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The  opinion  of  the  conrt  was  delivered  by 

MiLLBB,  J.  The  defendant,  convicted  of  shooting  with  intent  to 
murder,  moved  in  arrest  of  judgment,  on  the  g^and  that  Sec.  792 
of  the  Revised  Statutes,  under  which  he  was  indicted,  had  been  re- 
pealed by  the  Act  of  the  Legislature,  No.  59  of  1896.  The  mofion 
in  arrest  of  judgment  was  sustained,  and  the  State  appeals. 

The  Act  of  1896  repeats  the  language  of  Sec.  792  in  defining  the 
offence  of  assault  with  intent  to  murder,  but  while  the  section  limits 
the  punishment  to  two  years,  the  Act  of  1896  fixes  the  maximum 
imprisonment  at  twenty  years.  With  this  diiTerence,  the  section 
and  the  act  are  the  same  constituting  the  offence.  The  act  is  en- 
titled '*An  Act  to  Amend  and  Re-enact  Sec.  792  of  the  Revised 
Statutes,"  and  the  repealing  clause  of  the  act  repeals  only  laws  or 
parts  of  laws  in  conflict  with  it. 

It  is  familiar  that  the  repeal,  pending  the  prosecution,  of  the 
statute  on  which  the  conviction  is  obtained  divests  all  jurisdiction 
to  sentence.  Judge  Martin's  reason  for  this  conclusion  was  that  the 
repeal  of  the  statute  in  such  case  carried  the  presumption  of  a 
pardon.  State  vs.  Johnson,  12  La.  662.  Where  the  statute  is  com- 
pletely effaced  by  legislation,  contemplating  and  effecting  that  pur- 
pose, it  is  to  be  accepted  as  manifesting  the  legislative  will  that  the 
offence  denounced  by  the  previous  statute  shall  no  longer  be  deemed 
a  crime.  Oan  it  be  supposed  in  this  case  that  the  Legislature,  by 
amending  and  increasing  the  punishment  of  assault  with  intent  to 
murder,  intended  thereafter  that  an  assault  of  that  character  should 
not  be  punished  at  all?  If  the  key  to  the  interpretation  of  statutes 
is  the  intention  that  prompted  the  legislation,  it  must  seem  difficult 
to  attribute  to  this  Act  of  1896  the  construction  affirmed  in  the 
motion  of  arrest. 

When  the  Legislature,  dealing  with  an  offence  under  a  pre-existing 
statute,  has  defined  the  offence  in  terms  the  same,  or  with  additions 
or  qualifications  not  in  the  original  act,  the  later  legislation  repeal- 
ing all  laws  on  the  same  subject  matter,  it  has  been  held  that  the 
previous  statute  is  completely  repealed,  and  there  is  no  power  to 
sentence  under  the  conviction  for  an  offence  committed  before  the 
later  legislation.  State  vs.  Clay,  12  An.  481;  State  vs.  O'Oonner,  18 
An.  486.  The  legislation,  in  part,  at  least,  the  subject  of  these  deci- 
sions, was  revisory.  In  other  decisions,  in  respect  to  legislation  of 
this  character,  it  was  held  that  no  purpose  to  disturb  prior  legisla- 
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tioB  could  be  predicated  on  the  mere  transfer  of  the  provieions  of 
the  preTiouB  statute  into  the  codification  designed  only  to  exhibit 
the  entire  Btatate  law,  although  the  codification  contained  the 
repealing  clause  or  all  laws  on  the  same  subject  matter.  It  was  only 
when  the  codifier  had  omitted  some  part  of  the  old  statute,  that  a 
repeal  was  to  be  admitted,  and  then  only  as  to  the  omitted  provision. 
On  the  same  line,  however,  new  legislation  on  the  same  subject, 
enentially  different  from  that  in  the  previous  legislation,  would 
ailect  a  repeal.  Holmes  vs.  Wiltz,  11  An.  489;  State  vs.  Brewer, 
22  An.  278.  It  is  perfectly  manifest  that  this  Act,  No.  59  of  1896,  is 
reTuory  in  its  character,  for  the  purpose  of  changing  the  maximum 
poniahment  for  assault  with  intent  to  commit  felonies.  Under  the 
revised  statutes  that  maximum  was  two  years.  The  legislative  judg- 
ment evinced  by  the  Act  of  1896  was  that  the  maximum  for  so  seri- 
000  a  Clime  should  be  increased  to  twenty  years,  the  act  so  declares, 
and  that  is  the  only  change.  Consistently  with  the  decision  as  to 
reTieory  legislation,  it  would  seem  difficult  to  maintain  that  this  act 
of  1896,  repeating  the  Sec.  792  of  the  Revised  Statutes,  changing 
ODly  the  maximum  of  punishment,  repealed  all  laws  to  punish 
murderous  assault.  Then,  too,  where,  as  in  the  cases  cited,  repeals 
have  been  inferred,  there  has  been  a  complete  obliteration  of  the 
earlier  by  the  later  statute — that  is,  a  repeal  of  all  laws  on 
the  flame  subject  matter.  In  such  cases  the  conclasion  of  the 
repeal  of  the  previous  statute  is  constrained  by  the  force  of  the 
sweeping  repeal.  No  such  repeal  could  well  rest  on  the  presumption 
of  the  legislator  to  release  the  offender  from  prosecution  under  a 
pending  indictment.  Re-enacting  the  statute  deflDing  and  punish- 
ing  the  crime  certainly  does  not  convey  the  significance  tbat^  the 
legislative  intent  was  there  should  be  neither  crime  or  punishment. 
Onr  courts  have  gone  far  enoagh  it  would  seem  in  some  of  the  cases 
cited  implying  repeals.  We  do  not  feel  at  liberty  to  hold  in  this 
ease  that  all  law'  to  punish  offenders  in  custody  at  the  date  of  the 
Mt,  has  been  swept  from  the  statute  books  merely  because  the  Legis- 
lAtore  has  seen  fit  to  increase  the  punishment  for  the  crime.  The 
act  of  1896  does  not  repeal  all  laws  on  the  same  subject  matter,  but 
only  laws  in  confiict  with  it.  The  act  of  1896,  in  our  view,  keeps  in 
force  Sec.  792  in  all  its  parts,  save  that  as  to  offences  committed 
^ter  the  act;  the  sentence  may  be  kept  up  to  the  maximum  of 
twenty  years. 
9 
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It  is  therefore  ordered,  adjadged  and  decreed  that  the  judgment 
of  the  lower  court,  saBtaioiag  the  motion  to  quash,  be  and  it  is 
hereby  set  aside  and  annulled,  and  that  the  court  proceed  to  sen- 
tence the  accused. 


No.  12,180. 
S.  W.  Vance  vs.  Fikst  National  Bank  op  Shrbvbpoet. 

Interest  In  excess  of  legal  Interest  was  deducted  from  an  account  though  closed. 

Other  Items  charged  in  error  were  deducted. 

Values,  held  as  collateral  security,  transferred  to  third  persons  by  the  creditor,  it 

was  held,  should  be  returned,  or  thefr  value  deducted  from  the  amount  of  the 

creditor's  claim. 

A  PPE AL  from  the  Second  Judicial  District  Court  for  the  Parish  off 
■**     Bossier.     Watkins^  J, 


Leanard  &  Randolph  and  P.  O.  Thatcher  for  Plaintiff,  Appellee. 


Wise  &  Hemdon  for  Defendant,  Appellant. 


Argued  and  submitted  June  5,  1896. 
Opinion  handed  down  June  20,  1896. 
Rehearing  refused  January  4,  1897. 


Statement  op  the  Case. 

The  defendant  brought  suit  to  foreclose  a  mortgage. 

The  plaintiff  obtained  an  injunction  on  the  ground  that  he  was  not 
indebted  to  defendant's  transferee. 

The  notes  secured  by  the  mortgage  were  past  due  on  the  day  of 
transfer  to  the  defendant.  They  are  subject  to  the  equities  the 
plaintiff  might  have  pleaded  against  the  original  holder. 

The  mortgage  by  the  defendant  was  executed  in  favor  of  a  mer- 
chant who  had  made  advances  to  the  plaintiff.  He  also  transferred 
a  second  note,  secured  by  mortgage  on  other  property,  and  a  deed 
of  trust  to  lands  in  Arkansas,  as  collateral  security.  The  merchant, 
holder  of  these  values,  transferred  them  to  his  creditors. 
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The  merchant  transferred  to  the  defendant,  as  collateral  security, 
the  mortgage  and  notes  identified  with  the  act  of  mortgage.  In  the 
Account  interest  had  been  computed  at  twelve  per  cent. ;  besides  the 
merchant  had,  in  error,  charged  the  plaintiff  with  items  of  indebted- 
Dees  be  did  not  owe.  The  accounts  between  the  plaintiff  and  the 
merchant  had  been  acknowledged  by  the  former. 

The  mortgage  was  executed  with  the  view  of  obtaining  advances, 
and  the  parties  did  not  transact  with  any  special  intention  of  secur- 
iniC  the  amount. 

The  court  reduced  the  interest  from  twelve  per  cent,  to  five  per 
cent.,  although  the  plaintiiT  had  a  number  of  times,  at  different 
dates,  acknowledged  that  the  account  rendered  to  him  was  correct. 

The  items  erroneously  charged  were  deducted  from  the  account, 
and,  consequently,  from  the  amount  of  the  mortgage,  which  had 
been  executed  in  favor  of  the  merchant,  the  original  transferrer  to 
the  defendant. 

With  reference  to  the  collateral  deposited  by  the  plaintiff  with  the 
merchant,  and  by  the  merchant  transferred  to  third  persons,  the 
coort  held  that  their  yalue  should  be  fixed  and  credit  given  to  the 
plaintiff  of  the  amount  of  this  value. 

T6  the  merchant  or  his  transferee  the  defendant  was  reserved  the 
Tight  of  surrendering  the  notes  and  deed  of  trust,  and  upon  that  sur- 
render, they,  or  either,  to  be  relieved  from  the  necessity  of  having 
the  claim  reduced  on  account  of  the  notes  and  deed  of  trust  out- 
standing. 

If,  on  the  other  hand,  the  defendant  or  the  merchant  did  not  pro- 
duce and  surrender  the  notes  and  deed  of  trust,  then,  in  that  case, 
the  value  was  to  be  ascertained  and  the  defendant  or  the  merchant 
was  to  be  charged  with  the  value  so  ascertained. 

The  injunction  was  dissolved  and  a  decree  rendered  in  accordance 
with  the  court's  opinion. 


No.  12,288. 
State  op  Louisiana  vs.  Fulgbnce  Chiqui. 

T&ere  arv  no  Indians  In  Louisiana  under  the  protcotion  of  tbe  Federal  Govern- 
ment, llTlngon  reservations  set  apart  for  them  by  that  government,  maintain- 
ing tribal  relations.  The  State  courts  therefore  have  jurisdiction  over  them 
for  offences  commuted  by  them. 
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A  PPEAL    from  the  Tenth  Judicial  District  Gonrt  for  the   Pari»b 
**•     of  Avoyelles.     E.  N.  OuUom,  Jr,j  J. 


M.  J.  Cunningham^  Attorney  General;  Phanor  Breazeale^  District 
Attorney  (P.  A,  Simmona^  Jr.^  of  Coansel),  for  PlaintiiT,  Appellant 


L,  J,  DucoU  for  Defendant,  Appellee. 


Submitted  on  briefs  November  21,  1896. 

Opinion  handed  down  December  14,  1896,  aflQrming  the  decision  of 
lower  court;  a  rehearing  was  applied  for  and  granted,  and  the 
opinion  on  rehearing  handed  down  January  4,  1897. 


The  opinion  of  the  court  on  rehearing  was  delivered  by 

MgEnery,  J.  When  this  case  was  submitted  there  was  an  agreed 
statement  of  facts,  upon  which  the  opinion  and  decree  were  based. 

The  case  went  off  on  the  admission  that  the  Tunica  Indians  were 
on  a  reservation  set  apart  for  them  by  the  Federal  Government, 
maintained  tribal  relations,  etc.  This  was  a  statement  of  an  historical 
fact  that  had  no  foundation  for  its  assertion. 

The  following  correspondence  shows  that  the  Federal  Government 
has  not  set  aside  any  reservation  for  Indians  in  Louisiana,  and  has 
no  Indians  under  its  protection  in  the  State: 

"Department  of  the  Interior,         1 
"Office  of  Indian  Affairs,  Washington,  December  9,  1896.  j 

"  The  Honorable  tlie  Secretary  of  the  Interior: 

"  Sir — I  have  the  honor  to  acknowledge  the  receipt,  by  your  refer- 
ence for  consideration  and  report,  of  a  letter  from  Judge  S.  D. 
McEnery,  of  New  Orleans,  dated  December  23,  1896,  requesting 
information  concerning  the  relations  of  the  Tunica  Indians  with  the 
Federal  Government,  it  being  claimed  that  the  remoant  of  this  tribe 
is  now  located  on  a  reservation  situated  in  the  parish  of  Avoyelles, 
set  apart  for  them  by  the  Federal  Government. 

"  In  reply,  I  have  the  honor  to  report  that  this  office  does  not 
have  any  knowledge  of  any  land  in  Louisiana  set  apart  for  Tunica  or 
any  other  Indians  for  an  Indian  reservation. 
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**  There  was  presented  to  Oongress  on  the  19tb  of  February,  1806, 
a  report  of  Lewis  and  Clark  of  their  expedition  to  explore  the 
MIssoiiri  river  and  to  enter  into  conference  with  the  Indian  nations 
on  their  ronte,  etc.,  etc.  With  this  report  was  snbmitted  *  Historical 
aketches  of  the  several  Indian  tribes  in  Loalsiana  south  of  the 
Arkansas  river,  and  between  the  Mississippi  and  river  Qrande,'  by 
John  Sibley  to  the  Secretary  of  War.  This  reference  is  made  rela- 
tive to  said  Indians : 

'* '  Tunicas. — ^These  people  formerly  lived  on  the  Bayon  Tunica, 
above  Pointe  Coupee,  on  the  Mississippi,  east  side;  live  now  at 
AToyellee;  do  not  at  present  exceed  twenty  five  men.  Their  native 
language  is  peculiar  to  themselves,  but  speak  Mobilian;  are 
employed  occasionally  by  the  inhabitants  as  boatmen,  etc. ;  in 
amity  with  all  other  people,  and  gradually  diminishing  in  numbers.' 

"See  American  State  Papers,  Indian  Affairs,  Vol.  1,  p.  725. 

"The  Federal  Government  does  not  have  jurisdiction  over  any 
Indians  in  Louisiana.  If  they  have  a  reservation  of  land,  it  must 
have  been  granted  or  reserved  to  them  by  the  State  of  Louisiana. 

"  The  letter  of  Judge  McEnery  is  herewith  returned. 
•*  Very  respectfully,  your  obedient  servant, 

"D.  M.  Bbowning,  CommisHoner,^^ 

It  is  therefore  ordered  that  the  decree  heretofore  rendered  in  this 
case  be  annulled,  and  it  is  now  ordered  and  decreed  that  the  judg- 
ment appealed  from  be  annulled,  avoided  and  reversed,  and  that 
the  case  be  remanded  to  be  proceeded  with  in  due  course  of  law. 


I  49    133 
No.  12,293.  \]1LJ^ 

Leok  Joubert  vs.  Mrs.  Susan  A.  Sampson,  Thomas  H.  Sampson, 

Intbrvbnob. 

When  an  appellee  ezercUes  the  priTileKe  of  flllnfi;  a  plea  of  prescription  the  party 
against  whom  ft  is  opposed  has  the  privilesro  of  demanding  that  the  cause 
•ball  be  remanded  for  the  trial  of  that  plea. 

Ibis  coart  is  without  discretion  to  refuse  such  [application  if  made  prior  to  the 
submission  of  the  cause. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J. 


184  SUPREME  COURT  OF  LOUISIANA. 

Joabeit  Ts.  Sampson. 
A,  J.  Villere  for  Plaintiff,  Appellee. 


W.  8.  Benedict  for  Intervenor  and  Third  Opponent. 


Argued  and  sabmitted  December  17,  1896. 
Opinion  handed  down  January  4,  1897. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  is  an  executory  proceeding  to  foreclose  a 
special  mortgage  on  real  property  of  defendant,  which  was  consented 
on  the  12th  of  October,  1891,  and  Thomas  H.  Sampson  intervened  and 
claimed  a  large  portion  of  the  proceeds  of  sale  under  an  alleged 
prior  and  ranking  mortgage  on  the  property. 

The  following  extracts  from  the  brief  of  the  intervenor  fully  state 
his  claims,  viz. : 

''  The  case  came  on  for  trial  on  the  18th  of  June,  1896,  and  note  of 
evidence  was  taken.  On  behalf  of  plaintiff  in  intervention  there  was 
introduced  an  act  passed  before  A.  Pitot,  notary,  on  the  24th  of 
January,  1896,  in  which  a  release  was  granted  of  stock  mortgages 
and  claims  for  taxes  paid,  due  to  the  Citizens  Bank  of  Louisiana,  and 
recognition  in  that  act  of  the  receipt  of  the  same  was  had. 

''  On  the  same  day,  the  24th  of  January,  1885,  before  the  same 
notary,  Pitot,  there  appeared  the  then  two  living  heirs  of  W.  R. 
Crane,  who  made  an  act  of  acknowledgment  in  favor  of  the  inter- 
venor, Thomas  H.  Sampson,  of  the  receipt  of  the  funds  wherewith  to 
pay  the  said  Citizens  Bank  stock  mortgages  and  taxes  due  to  date, 
from  him,  the  said  Thomas  H.  Sampson,  and  their  recognition  of  his 
rights  arising  therefrom,  and  in  which  they  declared  that  they 
obligated  themselves  in  the  event  of  the  death  of  their  mother,  then 
the  wife  by  second  marriage  of  Thomas  H.  Sampson,  to  make  no 
claim  to  the  above  described  property  as  forced  heirs  of  their 
mother  until  the  amount  paid  by  the  said  Thomas  H.  Sampson,  out 
of  his  o^n  personal  funds  and  estate,  as  aforesaid,  to  free  and 
release  said  property  from  the  aforesaid  taxes  and  privileges,  shall 
have  been  duly  paid  and  refunded  to  the  said  Thomas  H.  Sampson. 

^<The  question  before  the  court,  as  presented  on  the  intervention 
of  Thomas  H.  Sampson,  is,  that  under  Art.  2160  of  the   Civil  Code, 
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his  advance  to  the  Citizens  Bank  for  its  mortgages  and  taxes,  and 
payment  of  other  taxes,  in  a  sum  equivalent  to  ten  thousand  dollars, 
sabrogated  him  to  those  rights,  and  that  the  same  was  made  known 
to  each  and  every  party  in  interest,  by  the  recordation  in  the  con- 
Teyance  office  of  the  act  of  the  24th  of  January,  1885,  in  book  119, 
foUo  952,  on  the  20th  of  Febraary,  1885." 

4gain: 

''That  it  was  apparent  upon  the  face  of  the  record  of  the  Succes- 
rioD  of  William  R.  Crane  and  his  will,  and  his  acquisition  of  the 
property  in  contest,  as  well  as  of  the  act  of  acknowledgment  in  favor 
of  Thomas  H.  Sampson,  that  Mrs.  Susan  A.  Crane  did  not,  by  law, 
take  under  the  will  more  than  the  law  permitted  her  to  have  in  and 
to  the  real  eatate  owned  by  her  deceased  husband  prior  to  his  mar- 
riage to  her.  The  forced  heirship  of  three  children  surviving  him, 
one  of  whom  subsequently  died  without  issue,  and  whose  interest 
was  inherited  by  the  remaining  two  as  well  as  the  mother,  showing 
apon  the  face  of  the  record  that  at  the  time  Leon  Joubert,  the  mort- 
gage creditor,  loaned  his  money  on  the  faith  of  that  property,  that 
Uie  interests  therein  of  Mrs.  Susan  A.  Crane  were  not  for  an  entire 
bot  only  partial  ownership,  and  hence  that  he  can  not  take  by  his 
mortgage  more  than  the  law  permits  under  the  facts  aforesaid ;  that 
iB,  the  sale,  if  ordered  to  be  made,  to  be  restricted  to  one  undivided 
half  interest  of  Mrs.  Crane  in  and  to  the  property  described,  and 
that  subject  to  one- half  of  the  sum  of  ten  thousand  dollars  so  paid, 
vith  legal  subrogation,  by  Intervenor  Sampson,  on  the  24th  of  Janu- 
ary, 1886." 

This  statement  of  the  intervener's  counsel  amounts  to  this,  that 
IiiB  case  stands  in  the  attitude  of  Newman  vs.  Cooper,  46  An.  1485. 
That  William  R.  Crane,  deceased,  was,  at  the  time  of  his  death  and 
before,  indebted  to  the  Citizens  Bank,  and  that  indebtedness  was 
Becmed  by  a  mortgage  on  the  property  in  suit.  That,  at  the  request 
of  two  of  his  heirs,  the  intervenor  paid  the  debt  of  their  father  and 
became  legally  subrogated  to  the  rights  and  mortgage  of  the  bank. 
That  Mrs.  Susan  A.  Crane,  surviving  widow,  had  neither  the  power 
or  authority  to  mortgage  the  property  to  a  greater  extent  than  her 
undivided  half  interest. 

On  the  trial  of  these  issues  there  was  a  judgment  in  favor  of  the 
plaintiff  in  executory  proceedings  and  against  the  intervenor,  reject- 
ing his  demands,  and  the  latter  has  appealed. 
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In  this  court  plaintiff  in  executory  proceedings  filed  a  plea  of  pre- 
scription of  five  years,  whereby  he  claims  that  the  intervener's  de- 
mand is  cut  off  and  barred;  thereupon  counsel  for  the  intervener 
moved  this  court  to  remand  the  case  to  the  lower  court  for  the  pur- 
pose of  taking  testimony,  and  having  that  question  determined  con- 
tradictorily therein. 

The  provision  of  the  Code  of  Practice  is,  that  ''prescription  may 
be  pleaded  before  the  Supreme  Court  when  the  proof  of  it  appears  on 
the  face  of  the  proceeding  in  the  lower  court.  But  the  party  to 
whom  it  is  opposed  shall  have  the  privilege  of  demanding  that  the 
cause  be  remanded  for  trial  on  that  plea."     Art.  902. 

On  the  face  of  that  article  this  court  is  without  discretion  in  the 
matter. 

It  is  therefore  ordered  and  decreed  that  this  cause  be  remanded  to 
the  court  a  qua  for  the  sole  purpose  oi  trying  the  plea  of  prescrip- 
tion— this  appeal,  in  other  respects,  remaining  in  statu  quo. 


No.    12,279. 
People's  Bank  op  New  Orleans  vs.  Qeoroe  P.  P.  David  et  al.. 

Tbe  heir  who  purchases  at  the  sale,  to  effect  the  partition  to  complete  his  title , 
must  pay  the  surplus  of  the  price  over  the  portion  coming  to  him  when  the 
amount  due  by  him  is  fixed  by  the  partition.    Givii  Code,  Art.  1343. 

When  such  heir  mortgages  the  property,  theprocet  verbal  of  adjudication  or  act  of 
sale  to  him  showing  non-payment  of  the  price,  the  mortgagee  will  be  deemed 
apprised  that  the  title  of  the  co-heirs  entitled  to  the  payment  of  the  price  so 
that  they  may  get  their  shares,  is  not  divested,  and  the  mortgage  will  be 
treated  as  operative  only  to  the  extent  of  the  mortgagor's  ownership  of  the 
property  as  heirs,  not  enlarged  by  the  incomplete  partition. 

The  court  distinguishes  this  case  from  the  line  of  decisions  that  uphold  mortgages 
acquired  in  good  faith  upon  the  faith  of  complete  titles  spread  on  the  records. 
1  An.  208 ;  4  An.  84 ;  45  An.  1085;  48  An.  1160. 

Nicholls,  0.  J.,  and  Breaux,  J.,  concur  in  decree. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
^     Ellis,  J, 


E,  Howard  McCaleb  for  Plaintiff,  Appellant. 
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Merrick  dk  Merrick  and  Qua.  A,  Breaux  for  Loaia  Leon,  Tutor 
of  A^elly  Minors,  Appellees  and  Appellants,  praying  for  nullity, 
etc. 


Argued  and  submitted  December  8,  1896. 
Opinion  handed  down  January  4,  1897. 


The  opinion  of  the  court  was  delivered  by 

MiLLEBy  J.  This  is  an  appeal  by  the  plaintiff  from  the  judgment 
rastaining  the  intervention  of  the  minor  heirs  of  Joseph  David, 
daiming  to  be  paid  their  shares  out  of  property  of  the  succession 
alleged  to  have  been  acquired  in  the  partition  proceedings  by  the 
major  heirs  of  the  deceased,  afterward  mortgaged  by  them  to  the 
plaintiff,  the  proceeds  in  controversy  being  derived  from  the  sheriff's 
Bale  under  plaintiff's  writ  of  seizure  and  sale. 

The  deceased,  Joseph  David,  left  several  major  heirs,  one  minor 
child  and  the  children  of  his  predeceased  daughter,  these  grand- 
children, represented  by  their  tutor,  being  the  intervenors.  Shortly 
after  the  death  of  the  deceased  partition  proceedings  were  insti- 
tated,  the  partition  was  decreed,  and  there  was  the  usual  reference 
of  the  parties  to  the  notary.  Under  the  advice  of  the  family  meet- 
ings, the  private  sale  of  portions  of  the  property  was  authorized, 
and  the  residue,  mainly  real  estate  in  this  city,  was  sold  at  auction, 
the  major  heirs  becoming  the  adjudicatees.  No  portion  of  the  price 
was  paid,  each  act  of  sale  reciting  the  price  was  to  be  accounted  for 
io  the  partition  proceedings.  The  subsequent  proceedings  before 
the  notary  were  the  settlement  of  the  accounts,  the  formation  of  the 
active  mass,  the  deductions  to  be  made  and  the  ascertainment  of 
the  distributive  shares  of  the  heirs,  that  of  the  intervenors  being 
fixed  at  sixteen  thousand  and  forty- five  dollars.  No  cash  was  paid 
by  the  purchasing  heirs,  and  hence  none  was  distributed  in  the  par- 
tition proceedings,  but  the  statement  is  made  by  the  notary  that  the 
liability  of  the  heirs  by  agreement  is  to  be  settled  '*  outside  the  par- 
tition." By  the  terms  of  the  partition  the  major  heirs  were  treated 
as  owing  the  amount  of  the  adjudication,  or  so  much  as  was  requisite 
to  pay  the  shares  of  the  minor  heirs.  The  partition  was  homologated. 
Sabseqnently,  the  major  heirs,  who  had  purchased  but  never  paid  the 
amounts  of  the  adjudications,  mortgaged  the  property  to  the  plain- 
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tiff,  and  under  the  bank's  writs,  as  already  stated,  the  property  was 
sold  and  the  proceeds  realized. 

The  intervention  of  the  miaors  alleges  in  sabstance  the  invalidity 
of  the  partition  proceedings,  because  the  major  heirs  never  having 
paid  the  price,  there  was  no  distribution  or  completion  of  the  pro- 
ceedings; hence  the  title  of  the  minors  in  the  saccession  property 
was  never  divested ;  that  the  plaintiff  had  knowledge  of  the  defect 
in  the  proceedings,  that  its  mortgages  are  void  as  respect  the  minors 
and  the  prayer  is  that  the  minors  be  decreed  entitled  to  receive  their 
distributive  shares  frotu  the  proceeds.  The  plaintiff  excepted  to  the 
intervention  on  various  grounds  not  discussed  here,  and  the  excep- 
tions overruled,  answered  in  substance,  setting  up  the  partition  pro- 
ceedings, averred  that  the  assets,  so  far  as  they  consisted  in  open 
accounts  and  bills  receivable,  purchased  by  the  major  heirs  at  the 
partition  sale,  were  not  collected ;  that  the  entire  property  of  the 
saccession  was  not  more  than  sufficient  to  pay  the  debts;  that  all 
the  heirs  guaranteed,  minors  included,  the  debts  ]due  the  succession 
and  bills  receivable;  that  the  major  heirs  have  paid  all  the  succes- 
sion debts  and  have  paid  the  miaors  all  due  to  them.  The  judgment 
of  the  lower  court  maintained  the  oppositions  to  the  extent  of 
directing  the  payment  to  the  minors  of  one- eighth  of  the  proceeds. 
There  is  an  answer  to  the  appeal,  praying  that^the  amount  awarded 
be  increased  to  the  fall  distributive  share  of  the  minors  fixed  in  the 
partition. 

The  argament  on  behalf  of  the  bank  maintains  that  the  mortgage, 
having  been  acquired  on  the  faith  of  the  recorded  titles  of ^the  major 
heirs,  is  not  affected  by  any  irregularities  in  the  partition,  or  frauds 
of  the  major  heirs;  and  it  is  insisted,  in  view  of  the  duty  of  the  tutor 
to  protect  the  rights  of  the  minors  in  the  proceedings,  the  recourse 
of  the  minors  should  be  on  him  and  not  against  the  bank,  the  mort- 
gagee in  good  faith. 

As  we  think  the  good  faith  of  the  bank  in  acquiring  the  mortgage 
notes  is  animpeached,  we  have  been  solicitous  to  find  the  basis  for 
extending  to  it  the  protection  invoked  by  the  argument.  The  nature 
of  the  title  on  which  the  bank's  mortgage  depends  confronts  us  at 
the  oatset.  That  title,  spread  on  the  public  records,  explicitly  states 
the  non-payment  of  the  price  by  the  major  heirs.  In  effect  the  title 
was  the  recital  of  an  adjudication  and  the  unfulfilled  obligation  of 
the   major  heirs  imposed  by  that  adjudication.     If  this  purchase  by 
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the  heirs,  withont  one  doUtfr  paid  under  it,  is  to  be  deemed  sufficient 
to  vest  title  in  the  purchasin^i;  heir,  it  must  occur  that  notwithstand- 
ing the  partition  exacted  by  law  and  ordered  by  toe  court,  it  would 
be  in  the  power  of  any  heir  by  simply  procuring  and  recording  an 
adjodication  to  himself  to  appropriate  the  entire  succession  property 
bp  a  sale  or  mortgage,  and  thus  defeat  the  law  and  the  order  of  court 
for  an  equal  partition  among  all  the  heirs.  It  is  true  such  a  result 
would  doubtless,  be  averted  by  recording  the  proces  verbal  in  the  man- 
ner requisite  to  preserve  the  vendor's  privilege,  but  the  heir,  desirous 
of  aecnriog  to  himself  the  succession  property,  could  obtain  this 
advantage  and  profit  by  the  omission  to  record  the  privilege,  if  this 
theory  of  title  without  payment  of  the  price  is  to  be  sustained.  The 
Snve  consequences  of  maintaining  this  theory  is  made  more  impres- 
ffive  by  its  operation  on  minors,  illi^trated  in  this  case,  if  the  theory 
18  maintained,  of  the  loss  to  the  minors  of  their  entire  patrimony 
claimed  to  result  from  the  mortgage  of  the  property  by  the  major 
heirs,  without  payment  by  them  of  a  dollar  of  the  price,  and  that 
non-payment,  announced  in  the  act,  spread  on  the  public  records 
and  notic     to  all. 

The  Napoleon  Code  gave  the  co-heirs  a  mortgage  on  the  property 
sold  to  efifect  the  partition  for  the  payment  of  the  price  of  the  licita- 
tioD,  as  well  as  to  secure  the  return  which  by  the  partition  one  heir  is 
to  make  to  theother.  Code  Napoleon,  Arts.  833,  2109.  That  Code 
required  the  registry  of  this  mortgage  within  a  fixed  period,  or  the 
mortgage  was  ineffective.  Formerly,  our  laws  gave  a  similar  mortgage, 
bat  there  is  none  now,  of  the  co-heirs,  arising  out  of  the  partition  pro- 
ceedings, except  chat  given  by  Art.  1333  of  the  Code,  and  that  must 
be  recorded  to  affect  third  persons.  The  mortgage  under  Art.  1333, 
restricted  to  the  return  of  money  the  heir  is  to  make,  is  not  as  broad 
as  that  given  by  the  Napoleon  Code.  The  dedaction  of  the  argu- 
ment for  defendant  that  the  minor  heirs  had  no  mortgage  for  their 
distributive  share  when  the  bank  took  its  mortgage  note,  is  clear 
without  reference  to  the  Napoleon  Code  introduced  in  the  argument 
for  illustration.  Assuming  that  the  privilege  of  the  vendor  on  the 
immovable  sold  applies  in  favor  of  the  heirs,  for  none  is  given  to 
the  heirs  specifically,  it  follows,  too,  there  was  no  privilege,  for  none 
WM  recorded.  Civil  Code,  Arts.  3271,  3274,  amended  by  Act  No.  79 
of  1879.  In  our  view  the  contention  of  the  bank  is  sustained  that 
the  minors  had  no  mortgage  or  privilege. 
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The  defendant  contends  with  great  earftestness  for  the  protection 
given  by  law  to  mortgages  accepted  on  the  faith  of  recorded  titles. 
This  protection  has  been  of  freqnent  recognition.  Succession  of 
Ashbridge,  1  An.  208;  Bondreau  vs.  Bergeron,  4  An.  84;  Broussard 
vs.  Broussard,  46  An.  1085;  Thompson  vs.  Whitbeck,  47  An.  49; 
Lacassagne  vs.  Abraham,  46  An.  1160.  If  the  acts  of  sale  to  the 
heirs  who  granted  the  mortgage  had  announced  the  completion  of 
the  partition,  including  the  payment  of  the  price  or  settlement  of 
the  distributive  shares,  the  most  essential  part  of  the  proceeding;  or 
if  the  acts  had  contained  the  recital  that  the  property  mortgaged 
had  fallen  to  the  heirs  making  the  mortgage  in  settlement  of  their 
shares ;  or  if  in  the  acts  there  occurred  any  expression  of  completion 
of  title,  such  acts,  signed  by  the  proper  parties,  placed  on  record, 
would  present  the  controversy  in  %  far  different  phase.  The  title  of 
record  here  gave  notice  that  the  mortgajgors  were  the  heirs  of 
J.  P.  David,  and  heirs,  as  it  is  determined  in  the  cases  cited  by 
•defendant,  none  the  less  take  by  inheritance  through  purchasers  at 
«alesto  effect  partitipns.  Troxler  vs.  Coller,  33  An.  431;  Kernan  vs. 
Baham,  46  An.  799.  But  the  act  also  gave  distinct  notice  that  the 
price  of  their  purchase  had  not  been  paid,  and  under  the  law  all  are 
apprised  that  the  purchasing  heir  must  pay  the  price  as  soon  as  the 
amount  due  by  him  is  fixed  by  the  partition.  Civil  Code,  Art.  1342. 
In  the  case  from  35  An.  546,  Wade  vs.  Murray,  the  creditor 
took  his  mortgage  on  property  which,  as  well  as  we  can 
understand  the  case,  had  been  bought  by  the  tutor  of  minor 
heirs,  the  tutor  himself  being  a  co-heir.  The  suit  was  brought  on 
behalf  of  the  minors  for  the  resolution  of  the  sale,  on  the  ground 
ithey  had  not  been  paid  their  shares  The  court  decided  the  resolu- 
tory condition  did  not  apply  to  a  partition  sale,  and  maintained  the 
•title  of  the  purchaser  who  bought  on  the  faith  of  the  mortgage  by 
ithe  co-heir  who  had  acquired  at  the  partition  sale.  In  that  case  the 
-purchaser,  at  the  partition  sale,  was  entitled  to  receive  all  that  was 
due  to  his  minor  children;  and  the  law  deemed  that  payment 
accomplished  when  he  bought.  The  payment  was  in  legal  contem- 
plation the  accompaniment  of  the  purchase;  that  payment  the  act 
on  the  public  records  announced.  The  court,  in  the  opinion,  states 
the  purchaser  was  the  debtor  entitled  to  receive,  as  tutor,  that  which 
he,  as  purchaser,  owed  his  children.  On  the  faith  of  that  title  the 
<€ourt  maintained  the  mortgage  the  purchaser  gave.     The  difference 
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between  that  and  the  case  here  is,  we  think,  obvions.  Here,  the 
title  of  the  purchasing  heirs  shows  the  non-payment  of  the  price, 
not  as  in  the  case  of  Wade,  that  payment  accomplished.  It  imports 
the  reverse.  We  pass  then  from  the  argument  that  seeks  to  sapport 
the  mortgage,  by  the  citation  of  the  line  of  decisions  maintaining 
rights  acquired  on  the  faith  of  titles  exhibited  by  the  pablic  records, 
conveying  ownership. 

When  the  deceased  leaves  two  or  ihora  heirs  they  hold  the  prop-* 
erty  of  the  succession  in  common.  The  definitive  partition  makes  a 
change.  The  division  in  kind  gives  to  each  the  title  to  that  portion 
allotted  to  him.  The  sale  consummated  to  effect  that  partition  has 
the  effect  of  passing  title  to  the  purchaser.  If  the  purchaser  is  not 
the  heir  he  completes  title  by  paying  the  price  at  once.  If  an  heir^ 
he  is  to  make  payment,  deferred,  however,  until  the  partition  pro- 
ceedings, and  his  share  in  the  succession  property  is  fixed.  In 
either  ease  payment  of  the  price  is  exacted.  Oan  we  then  hold  that 
the  purchase  by  the  heir,  subject  to  his  obligation  to  pay  the 
price,  conferred  title,  though  no  price  was  paid.  The  court  con* 
doeting  the  partition  proceedings  undoubtedly,  can  compel  a  fresh 
adjadication,  if  the  purchasing  heir  fails  to  pay  the  price  essential 
to  effect  the  partition  contemplated  by  the  sale.  The  purchasing 
heir  holds  under  that  obligation  weaved  by  the  law  into  the  right  he 
acquires  ander  the  adjudication.  Civil  Code,  Art.  1848.  If  without 
that  payment  he  undertakes  to  mortgage  or  convey,  it  is  difiEicult  to 
perceive  he  conveys  any  greater  right  than  he  possesses.  The 
mmors  owned  one -eighth  of  the  property.  The  mortgage  by  six  of 
the  heirs  was  operative  on  their  interest.  But  it  is  our  conclusion 
the  purchase  by  them  of  the  minor's  interest,  unaccompanied  with 
payment  of  the  price,  did  not  divest  their  ownership,  and  their  un- 
divested  interest  was  announced  by  the  title  in  virtue  of  which  the 
mortgage  claimed  by  the  bank  was  granted. 

It  is  strenuously  urged,  on  behalf  of  the  bank,  that  the  recourse  of 
the  minor  is  on  their  tutor  forfailure  to  record  their  claims.  The  law 
gives  them  no  mortgage.  There  was,  therefore,  none  to  record.  If  it 
is  intended  by  the  argument  to  affirm,  the  tutor  should  have  recorded 
the  acts  of  sale  to  the  major  heirA  as  privileges,  conceding  that  the 
privilege  given  to  vendors  exists  in  partition  sales,  we  can  hardly  see 
oar  way  clear  to  shield  the  bank  from  responsibility  when  the  act  of 
sale,  in  our  view,  on  its  face,  announced  that  the  mortgagor  had  title 
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to  only  six- eighths  of  the  property;  that  was  the  extent  of  their 
.  title  by  inheritance  not  enlarged  by  an  oncompleted  purchase. 

It  is  nrged  by  defendant  that  the  partition  and  its  homologation 
precludes  this  claim  of  the  minors.  If  the  price  of  the  property  had 
been  paid,  and  the  complaint  was  as  to  its  distribution,  it  might  well  be 
insisted  the  homologation  of  the  partition  confined  the  minors  to  the 
appropriate  proceeding  to  annul  the  partition.  Bat  the  price  never 
having  been  paid,  the  partition  does  not  deal  with  the  fund  that 
should  have  been  derived  from  the  sales  and  distributed.  We  do  not 
perceive  any  objection  to  the  demand  of  the  minors  because  of  the 
partition  and  its  homologation.  The  exceptions  of  res  Judicata  based 
on  the  homologation  of  the  partition,  and  that  the  lower  court  had 
no  jurisdiction,  do  not  strike  us  as  capable  of  support,  and  have  not 
been  pressed.  In  the  oral  argument,  if  our  appreciation  is  correct, 
there  was  the  suggestion  that  the  amount  the  minors  should  have 
received  in  this  partition  had  been  invested  for  them  in  the  stock  of 
a  corporation  organized  by  the  major  heirs.  If  this  was  done  with 
the  sanction  of  their  tutor,  we  could  not  recognize  that  method  of 
discharging  the  obligation  of  the  major  heirs  of  paying  the  price  oat 
of  which  the  minors  were  to  receive  their  distributive  share. 

We  are  asked  on  behalf  of  the  minors  to  increase  the  judgment  to 
the  full  amount  of  the  distributive  share  of  the  miaors  fixed  by  the 
partition  proceedings.  This  would  be  to  treat  the  partition  as  final, 
and  to  enforce  as  a  debt  due  by  the  major  heirs  the  distrlbntive 
share  of  the  minors  fixed  by  the  partition.  It  is  clear  we  can  not 
deal  with  any  personal  liability  of  the  major  heirs  on  aa  opposition 
claiming  the  proceeds  of  the  property.  Nor  can  we  give  effect  to 
any  such  debt  on  the  theory  that  it  is  secured  by  privilege  or  mort- 
gage, for  neither  exists.  The  judicial  sale  from  the  proceeds  of 
which  the  minors  seek  to  ha  paid  was  made  under  the  mortgage  by 
the  major  heirs.  With  neither  privilege  or  mortgage  their  oppo- 
sition affirms  that  sale,  and  all  they  can  claim  is  their  interest  in  the 
proceeds,  t.  e.,  to  the  extent  of  one- eighth  as  heirs,  irrespective  of 
an  attempted  partition,  which,  in  our  view,  did  not  divest  their 
interest.  For  the  debt  due  them  by  the  major  heirs,  arising  out  of 
their  appropriation  of  other  assets  of  the  succession,  it  seems  to  us 
redress  must  be  sought  in  some  other  mode.  The  only  standing  the 
minors  have  in  this  proceeding  is  as  that  of  coproprietors  seeking 
as  such  to  be  paid  to  their  interest  out  of  the  proceeds  of  the  com- 
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mon  property  sold  ander  the  mortgage  granted  by  the  other  co-heirs. 
That  was  the  relief  given  by  the  jadgment  of  the  lower  court,  and 
we  think  it  is  the  measure  of  all  that  can  be  claimed  in  this  proceeding. 
It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  affirmed  with  costs. 

Concurring  Opinions. 

N1CHOI4LS,  C.  J.  I  concur  in  the  decree.  Where  a  piece  of  prop- 
erty belonging  to  a  succession  is  sold  for  cash  at  a  judicial  sale  made 
to  effect  a  partition  among  the  heirs,  and  it  is  adjudicated  to  the 
fflajor  heirs,  who,  instead  of  paying  the  purchase  price,  retain  the 
same  under  the  right  accorded  to  them  by  Arts.  1848  and  'i!625  of  the 
CivH  Code,  I  think  the  title  passes,  but  that  the  ownership  acquired 
is  an  *Mmperfect"  not  a  ''perfect"  ownership.  The  ownership 
becomes  perfect  only  when  the  purchase  price  has  been  settled  for 
between  the  heirs.  *< Imperfect  ownership"  (says  Art.  492  of  the 
Civil  Code)  '<  only  gives  the  right  of  enjoying  and  disposing  of  prop- 
erty when  it  can  be  done  without  injuring  the  rights  of  others — that 
is,  of  those  who  may  have  real  or  other  rights  to  exercise  upon  the 
flame  property." 

A  person  taking  a  conventional  mortgage  upon  property  held  by 
another  under  the  circumstaaces  above  stated,  takes  it  cum  onere. 
His  mortg^age  rights  are  subordinated  to  the  payment  or  settlement 
of  the  price  by  the  adjudicatee. 

I  think  the  rights  of  the  co-heirs  upon  the  property  exist  inde- 
pendently of  a  technical  right  of  mortgage  or  privilege.  It  is  a  right 
inherent  in  the  property  affecting  the  very  tenure  itself  of  the  own- 
ership, which  is  not  affected  by  omitting  to  record  (or  cause  to  be 
reinscribed  when  once  recorded)  in  the  mortgage  records  the  proces 
verbal  by  which  the  price  was  retained.  As  stated  in  the  succession 
of  Canonge,  1  An.  210:  though  the  right  be  one  neither  of  mortgage 
nor  privilege,  it  is  '*  another  right  equivalent  in  many  respects  to 
that  of  mortgage  in  others  superior  for  the  par  pose  of  securiog  the 
amount  due."     C.  0.  2010,  2011,  2012,  2013,  2014,  2015. 

Brbaux,  J.  In  regard  to  the  effect  of  the  adjudication  I  concur 
with  the  Chief  Justice,  and  in  all  other  respects  I  concur  with  the 
opinion  of  Justice  Miller. 
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No.  12,171. 
S.  J.  Zeiglbb  vs.  His  Orbditobs. 

AUorney's  fees  stipulated  In  a  mortgage  to  be  paid  In  case  of  non-payment  of  the 
debt  at  maturity  are  due  when  the  mortgagee  Is  bound  to  employ  counsel  to 
collect  his  claim,  and  such  counsel  represent  him  In  the  succession  proceed* 
Ingp.    Mullan  rs.  Creditors,  89  An.  897. 

The  sale  in  a  succession  of  property  on  which  there  are  mortgages,  and  the  pay- 
ment of  the  proceeds  of  sale  into  the  hands  of  the  administrator  do  not  stop 
the  running  of  interest  on  the  claims.  Interest  runs  on  each  claim  until  paid. 
Caldwell  vs.  Creditors,  9  La.  266;  Bronson  vs.  Baker's  Creditors,  1  La.  409; 
Smalley  vs.  Creditors,  8  An.  386;  Blouin  vs.  Liquidators  of  Hart  A  Hubert,  80 
An.  716. 

If  a  person  who  marries  again  has  children  of  his  or  her  preceding  marriage  he  or 
she  can  not  dispose  of  the  property  glTen  or  bequeathed  to  him  or  her  by  the 
deceased  spouse,  or  which  came  to  him  or  her  from  a  brother  or  sister  of  any  of 
the  children  who  remain.  This  property  by  the  second  marriage  becomes  the 
property  of  the  children  of  the  preceding  marriage,  and  the  spouse  who  mar- 
ries again  has  only  the  usufruct  of  it.  Art.  1763  C.  C. ;  Scott  ts  Doremns,  10  An. 
679;  Succession  of  Hale,  26  An.  201. 

Property  so  held  by  a  sury lying  husband  reyerts  by  his  second  marriage,  notwith- 
standing the  alienations  which  he  may  haye  made  when  holding  under  his 
defeasible  title,  and  the  property  returns  free  from  all  mortgage  and  incum- 
brances.   C.  C.  484,  648,  732,  730,  1842^  l.M».  1521,  1622,  1565, 1568,  8268. 

Where  a  surylying  husband  transfers  an  interest  in  a  piece  of  property  which  had 
been  bequeathed  to  him  by  his  wife,  to  a  third  person,  and  such  third  person 
proyokes  subsequently  a  partition  by  licitatlon  of  the  property  between  him- 
self and  his  yendor,  and  at  such  sale  the  yendor  becomes  the  purchaser, 
matters  stand  as  to  the  effect  of  the  reyersion  of  the  property  by  the  second 
marriage  as  if  the  property  had  bt-en  always  held  by  the  original  title. 

Where  a  piece  of  property  is  held  in  Indlyision  between  a  surylying  husband 
(holding  an  interest  thereon  under  a  legacy  from  his  deceased  wife,  also  an 
independent  interest  elsewhere  acquired)  the  children  of  such  surylying  spouse,  and 
a  third  person,  and  such  third  person  proyoked  a  partition  by  licitatlon  of  the 
property  at  which  the  father  bought,  he  acquired  a  yalid  title  to  the  whole, 
notwithstanding  there  was  an  error  at  the  time  of  the  sale  as  to  the  extent  of 
>  the  interest  of  the  yarious  Joint  owners  by  reason  of  the  fact  that  the  portion 
of  the  interest  held  by  the  father  from  his  wife,  and  then  by  reason  of  his 
second  marriage  reyerted  to  his  children.  The  minors  were  in  court  as 
defendants  through  special  tutors,  and  the  parties  litigating  were  In  reality 
all  joint  owners.  The  only  effect  of  the  error  would  be  that  In  the  ultimate 
partitioning  or  diylsion  as  between  the  father  and  his  children  he  would  be 
chargeable  toward  the  minors  for  the  amount  of  their  actual  interest  in  the 
property. 

Where  a  community  is  dissolyed  by  the  death  of  the  wife,  separate  creditors  of  the 
husband  acquire  rights  upon  community  property  subordinate  to  the  rights 
of  the  oommuniiy  creditors.    Ealer  ys.  Lodge,  86  An.  117. 

Where  the  community  being  indebted  to  the  wife  for  paraphernal  funds  recelyed 
by  the  husband  and  used  for  the  benefit  of  the  community— the  wife  dies— her 
claim  passes  to  her  minor  children  as  their  property ;  the  subsequent  appoint- 
ment of  their  father  as  their  tutor  does  not  haye  the  effect  of  altering  the  char- 
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acter  of  the  claim  from  one  due  to  tbem  by  the  community  into  one  due  them 
by  their  tutor.    McCall  ts.  Mercier,  1  La.  347. 

Tbe  liquidation  of  the  community  cm  not  be  operated  by  making  a  comparison, 
at  any  given  date,  of  the  Talue  of  the  community  property  with  the  amount  of 
a  claim  dde  by  the  community  to  the  wife's  heirs,  and  by  assuming  upon  this 
eompariaon's  showing  that  the  community  claim  exceeded  the  value  of  the 
entire  property  (or  one-half  thereof) ;  that  therefore  a  d  as  resulting  from  that 
fact  the  wife's  heirs  have  become  vested  in  the  absolute  ownership  of  either 
the  whole  community  property  or  one-half  thereof.  The  legal  title  to  the 
property  doee  not  shift  by  a  mere  comparison  of  values. 

When,  at  the  time  a  surviving  husband  makes  a  cession  of  his  property,  the  com. 
mnnity  between  himself  and  his  deceased  wife  remains  unsettled  (owning 
property  and  owing  debts),  the  insolvent  should  place  the  community  prop- 
erty (described  as  such),  and  in  its  entirety,  upon  his  schedule  and  class'lfy  the 
creditors  into  community  and  separate  creditors  to  the  end  that  the  property 
of  the  community  be  sold  separately  from  the  separate  property,  and  its 
proceeds  disposed  of  according  to  the  rights  of  parties.  The  community 
Bbonld  be  liquidated  Inside  of  the  insolvency.    Succession  of  McLean,  12  An.  223. 

Wikcn  the  legal  mortgage  in  favor  of  a  minor  has  been  canceled  and  erased  from 
the  records  by  the  final  decree  of  a  court  seized  with  jurisdiction  thereof  in 
proceedings  regular  on  their  face,  and  with  the  advice  and  consent  of  a  family 
meeting!  a  special  mortgage  has  been  substituted  therefor,  subsequent  pur- 
chasers In  good  faith  of  the  property  will  be  protected  by  the  decree.  Goldlng 
TS.  Golding,  43  An.  556. 

lo  order  that  the  property  of  a  tutor  be  affected  with  a  tutorship  mortgage,  the 
fact  of  the  tutorship  and  the  name  of  the  tutor  must  appear  of  record. 

Wbereatntor  holding  an  undivided  Interest  in  real  estate  purchases  the  entire 
property  at  a  Judicial  sale  made  In  partition  proceedings,  a  tutorship  mortgage 
affecting  at  the  time  of  the  sale  of  the  tutor's  undivided  interest  in  th^  prop- 
erty remains  unaffected  by  the  sale. 

MiLLBB,  J.,  on  a|yp2/eaMo« /or  r«A«aHn^.  The  ordinary  creditor  paying  the  debt  of 
the  mortgage  creditor  is  subrogated  of  right  to  the  mtrtgage.  Civil  Code, 
Art.  2160;  BoiUieux,  4th  Vol.,  p.  544;  4  Marcade,  p,  686;  7  Duranton,  p.  94;  Napo- 
leon Code,  Art.  1251. 

V^ien  the  proof  administered  fails  to  show  ownership  of  the  note  by  purchase,  as 
alleged  in  the  petition,  but  does  show  ownership  by  the  subrogation  accom- 
plished by  payment,  the  party  will  be  allowed  the  benefit  of  the  subroga- 
tion.   11  Martin,  26;  12  Martin.  242;  18  La.  328;  9  An.  534. 

APPEAL  from  the  First  Jndicial  District  Goart   for  the  Parish  of 
^     Caddo.     TayloTy  J. 

4.  H.  Leonard,  F.  O.  Tfuitcfier  and  D.  T.  Land  for  Syndic,  Plaintiff, 
Appellant;  A,  H.  Leonard  for  Merchants  and  Farmers  Bank,  Oppo- 
nent, Appellant;  Farrar^  Jonas  &  Kruttschnitt  and  Leonard  &  Ran- 
^ph  for  S.  Levy,  Jr.,  Opponent,  Appellant;  Alexander  4&  Blanchard 
(orBfrs.  M.  F.  Smith,  Opponent,  Appellant;  Wise  cfir  Hemdon  and 
10 
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Howe,  Spencer  &  Cocke  for  First  National  Bank  of  Shreveport,  Oppo- 
nent, Appellant;  Thigpen  <fc  Foster  for  S.  G.  Dreyfous  &  Co.,  Oppo- 
nents and  Appellants. 


T.   F,   Bell  for  Mary   Lee   and   Vinnie  Zeigler,    Opponents  and 
Appellees. 


Argaed  and  submitted  Jane  3,  1896. 

Argaed  and  submitted  on  application  for  rehearing  Njvember  20, 
1896. 
Opinion  handed  down  on  application  for  rehearing  January  4, 1897. 
Rehearing  refused  January  4,  1897. 
Opinion  handed  down  June  22,  1896. 


On  October  24,  1892,  S.  J.  Zeigler  applied  for  a  respite  to  the 
District  Court  of  Caddo,  where  he  resided.  The  respite  was  granted, 
but  the  debtor,  failing  to  comply  with  its  terms,  was  forced  to  make 
a  cession  of  his  property. 

On  the  30bh  of  July,  1894,  the  District  Court  of  the  parish  ordered 
taat  all  the  real  estate  belonging  to  the  estate  be  sold  according  to 
law,  on  the  terms  and  conditions  fixed  by  the  meeting  of  creditors 
held  on  July  14,  1894,  before  the  district  clerk,  ex-officio  recorder 
and  notary  public. 

On  the  8  th  December,  1894,  Qeorge  E.  Oilmer,  as  under -tutor 
of  the  minors  Mary  Lee  and  Vinnie  Zeigler,  issue  of  the  marriage 
of  S.  J.  Ziegler  with  his  deceased  wife  Sallie  Vance,  presented 
a  petition  in  which  he  averred  that  S.  Levy,  Jr.,  and  L.  M.  Carter, 
syndics  of  S.  J.  Zeigler,  acting  under  the  aforesaid  order  of  court, 
had  advertised  for  sale,  as  the  property  of  Zeigler,  certain 
property  situated  in  the  parish  of  Bossier,  to- wit:  an  83-128 
interest  in  and  to  a  lot  in  the  town  of  Benton,  which  he 
described;  an  undivided  83-128  interest  in  a  certain  one- 
acre  lot  in  the  town  of  Benton,  which  he  described;  an 
undivided  83-128  interest  in  and  to  an  undivided  half  interest  in 
the  north  half  and  the  north  half  of  southwest  quarter  and  northwest 
quarter  of  southeast  quarter  and  west  half  of  northeast  quarter  of 
southeast  quarter  of  section  6,  less  forty  acres  sold  Sam  Stroy,  and 
in  and  to  southwest  quarter  of  section  8,  township  21,  range  13,  and 
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eaat  half  of  northeast  quarter  of  section  1,  township  21,  range  14,  in 
all  680  acres,  known  as  the  < 'Lewis  lands;"  also  an  undivided  83-128 
in  and  to  an  nndivided  half  interest  in  and  to  the  east  half  of  south- 
east quarter  of  section  23  and  west  half  of  southwest  quarter  of 
flection  24  and  sonth  half  and  west  half  of  northwest  quarter  of  sec- 
tion 25,  township  22,  range  14,  containing  560  acres,  known  as 
''Dutch  John  Hill  lands."  He  averred  that  Zeigler  in  reality  owned 
only  an  undivided  half  interest  in  said  lands,  the  other  undivided 
half  being  the  property  of  the  minor  children  of  Zeigler,  they  in- 
heriting the  same  from  their  deceased  mother. 

That  said  syndics  have  advertised  for  sale  an  undivided  one -ninth 
interest  in  section  28,  township  20,  range  13,  less  southeast  quarter 
of  southeast  quarter  of  said  section,  and  that  Zeigler  has  no  interest 
therein,  bnt  it  belong^  to  the  minors  by  inheritance  from  their 
mother;  that  they  have  also  advertised  for  sale  the  south  half  of 
''Buck  Hall  plantation,"  viz.:  that  part  of  section  24,  township  19. 
ruige  14,  and  that  part  of  sections  19  and  20,  township  19,  range  18, 
lying  south  of  an  east  and  west  line  commencing  on  the  bank  of  Red 
river,  in  section  24,  township  19,  range  14,  831  1-3  links  north  of  the 
quarter* section  corner  between  sections  19  and  24,  running  east 
through  fractional  section  24  and  sections  19  and  20  to  a  corner  on 
west  bank  of  William  bayou,  containing  376  acres,  more  or  less.  * 

He  averred  that  said  minors  own  an  undivided  half  interest  in 
said  last  described  land  by  inheritance  from  their  mother.  That 
said  syndics  have  also  advertised  for  sale  all  the  right,  title  and 
interest  of  said  creditors  as  assignees  of  S.  J.  Zeigler  in  and  to  the 
southwest  quarter  of  section  2;  southeast  quarter  and  east  half  of 
Muthwest  quarter  of  section  3;  section  10,  west  half  of  southwest 
quarter  of  section  11;  northwest  quarter  and  sonth  half  of  southwest 
quarter  of  section  22,  township. 20,  range  13,  contianing  about  2160 
acres,  known  as  "  Plain  Dealing,"  less  all  blocks  and  lots  in  town  of 
''Plain  Dealing"  sold  heretofore  by  S.  J.  Zeigler,  and  less  all  por- 
tions of  said  place  heretofore  sold  by  him.  He  averred  that  the 
whole  of  said  last  described  land  belonged  to  said  minors  by  inheri- 
tance from  their  mother.  He  averred  that  though  Zeigler  was  the 
confirmed  natural  tutor  of  the  said  children  he  had  an  interest  in  the 
premises  in  opposi&ion  to  the  minors,  and  that  it  was  necessary  for 
him  as  under-tutor  to  represent  them.  He  prayed  to  file  his  oppo- 
•ition,  and  that  after  due  proceedings  there  be  judgment   setting 
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aside  the  order  of  sale  so  far  as  it  concerned  the  above  alleged 
interest  of  the  minors,  and  declaring  them  to  be  the  owners  of  the 
property,  as  set  forth  in  the  opposition. 

On  the  same  day  the  under- tntor  filed  an  opposition  on  the  part 
of  the  minors,  alleging  that  the  syndics  had  advertised  for  sale  as 
the  property  of  Zelgler  the  following  described  real  estate  situated 
in  Caddo  parish,  to -wit:  an  andivided  19-128  interest  in  lots  Nos. 
9,  10,  11  and  12,  block  62,  in  the  city  of  Shreveport,  which  property 
belongs  to  said  minors.  That  said  lots  and  improvements  thereon 
belonged  to  the  commanity  between  Zelgler  and  his  deceased  wife, 
and  that  Zelgler,  the  father,  owned  only  an  andivided  half  interest 
therein,  but  that  Zeigler  surrendered  to  his  creditors  as  his  property 
an  undivided  83- 128  interest  in  said  property,  whereas  he  only  owns 
an  andivided  half  interest,  the  remaining  undivided  half  interest 
being  the  property  of  said  minors,  a  part  of  which,  as  above  set 
forth,  is  advertised  for  sale  as  the  property  of  Zeigler.  That  said 
syndics  had  advertised  for  sale  as  the  property  of  Zeigler  that  part 
of  the  plantation  known  as  **  Buck  Hall,"  which  is  situated  ia  Caddo 
parish,  whereas  Zeigler  only  owns  an  undivided  half  interest  therein, 
the  remaining  half  belonging  to  the  minors.  Said  property  belonged 
to  the  community  between  Zeigler  and  wife,  and  on  the  death  of  the 
wife  her  half  interest  vested  in  said  minors. 

That  said  syndics  had  advertised  for  sale  as  the  property  of  Zeig- 
ler the  following  described  land  situated  in  Caddo  parish,  to -wit: 
The  west  fractional  half  of  section  26,  the  northwest  fractional 
quarter  of  section  86,  the  east  half  of  south wesb  quarter,  the  south- 
east quarter  of  section  26,  northeast  fractional  quarter  and  east  half 
of  west  half  of  section  85,  township  19,  range  14,  less  153  acres  sold 
to  L.  P.  Haynes.  He  averred  that  said  minors  became  the  owners  of 
an  undivided  one -eighth  interest  in  and  to  said  last  described  land 
by  virtue  of  the  last  will  of  William  Haynes,  deceased,  and  that  after 
the  death  of  Haynes,  and  during  the  existence  of  the  community 
between  their  father  and  mother,  their  father  acquired  by  purchase 
four- fifths  of  one -half  of  said  land,  and  that  one -half  of  this  com- 
munity interest  became  vested  in  said  minors  on  the  death  of  their 
mother,  making  their  interest  in  said  land  an  undivided  thirteen - 
fortieths;  that  he  filed  the  opposition  as  under-tutor  for  the  minors 
for  the  reason  that  their  father,  who  was  their  tutor,  had  an  intorest 
in  the  premises  in  opposition  to  that  of  the  minors.     He  prayed  that 
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the  minora  be  decreed  to  be  the  owner*  of  the  property,  as  set  forth, 
and  that  the  order  of  sale  be  set  aside  in  so  far  as  it  concerned  the 
interest  of  said  minors  therein. 

The  syndics  answered  these  oppositions,  pleading  to  the  opposition 
bearing  upon  the  sale  of  the  property  in  Bossier  parish  first  a  gen- 
eral denial.  They  admitted  advertisement  of  the  lots  in  old  Benton. 
They  admitted  that  the  630  acres  known  as  the  Lewis  lands  and  the 
560  acres  known  as  the  Datch  John  Hill  lands  were  parchased  by 
Zeigler  dnring  the  life  of  hie  first  wife,  Sallie  Vance,  the  mother  of 
the  minors  represented  by  Qilmer  as  ander-tator,  and  that  at  her 
death  her  andivided  half  interest  vested  in  her  children  and  the 
other  half  in  their  father,  bat  they  averred  that  his  first  wife  at  her 
death  left  foar  minor  children,  of  whom  two  died,  and  from  whom 
their  father  inherited,  and  averred  that  his  interest  in  said  property 
when  it  was  surren  iered  was  nine-sixteenths  and  that  of  the  minor 
opponents  seven -sixteenths.  They  averred  that  the  minors  had  no 
interest  as  ownera  in  the  sonth  half  of  Back  Hall  plantation,  and  had 
none  when  their  father  surrendered  it.  That  the  entire  interest  o  f 
the  minora  in  said  property  was  divested  by  a  sale  of  the  same  made 
ij  their  tutor  nnder  advice  of  a  family  meeting  duly  held  and  daly 
homologated  by  the  court  of  their  domicile,  which  sale  was  made  to 
S.  W.  Vance,  from  whom  Zeigler  subsequently  acquired  it.  They 
averred  that  the  minora  had  no  interest  in  the  2 160  acres  of  land 
known  as  Plain  Dealing,  and  that  any  interest  said  minors  may  have 
had  was  divested  by  a  jadicial  sale  made  in  the  suit  of  W.  0.  Perrin 
▼8.  8.  J.  Zeigler  et  al.  on  the  docket  of  the  District  Oonrt  for  Bossier 
parish,  in  which  suit  the  minors  were  parties  and  appeared. 

The  syndics  pleaded  to  the  opposition  touching  the  sales  adver- 
tised to  be  made  in  Caddo  parish  firat  a  general  denial.  They 
admitted  the  advertisement  for  sale,  as  averred,  of  an  undivided 
eighty- three -one  hundred  and  twenty -eighth  interest  in  lots  Nos.  9, 
10, 11  and  12,  Block  62,  city  of  Shreveport,  with  ^the  buildings  and 
improvements  thereon,  as  property  surrendered  by  Zeigler.  They 
admitted  that  said  property  was  acquired  by  Zeigler  during  the  life- 
time of  his  firat  wife,  the  mother  of  the  opponents,  and  that  at  her 
death  the  mother's  half  vested  in  her  children  and  the  other  half  in 
the  father,  but  they  averred  that  the  first  wife  left  at  her  death  foar 
minor  children,  of  whom  two  had  died,  from  whom  their  father 
inherited,  and  that  his  interest  in  said  property  when  it  was  surren* 


160  SUPREME  COURT  OF  LOUISIANA. 


Zeigler  vs.  Hia  Creditors. 

deted  was  nine -sixteenths  and  that  of  the  minor  heirs  seven -six- 
teenths. 

They  admitted  they  had  advertised  for  sale,  as  part  of  the  prop- 
erty surrendered,  that  part  of  Bnck  Hall  plantation,  which  was 
situated  in  Caddo  parish,  bat  they  averred  that  when  Zeigler  surren- 
dered  it  he  owned  it  all,  and  the  minors  had  no  interest  therein. 
That  the  interest  of  the  minors  therein  was  divested  by  a  sale 
of  same,  made  by  their  tutor,  under  advice  of  a  family  meeting 
duly  held  and  homologated  by  the  court  of  their  domicile,  which  sale 
was  made  to  L.  W.  Vance,  from  whom  Zeigler  subsequently  acquired 
it.  They  admitted  the  advertisement  of  the  property  known  as  the 
Haynes  place,  less  one  hundred  and  fifty-three  acres,  but  averred 
that  the  minors  had  no  interest  therein  as  owners.  That  after  the 
death  of  iheir  mother,  a  suit  was  instituted  by  a  person  owning  an 
undivided  interest  in  said  land  for  a  partition.  That  said  minors  were 
duly  made  parties  to  said  suit,  and  appeared  therein.  That  a  decree 
was  therein  rendered  decreeing  the  sale  of  said  property  to  effect  a 
partition,  under  which  decree  said  property  was  sold  and  any  interest 
therein  held  by  said  minors  was  divested.  The  minors,  Mary  Lee  and 
Vinnie  Zeigler,  having  been  emancipated,  made  themselves  parties 
to  the  oppositions  filed  by  their  under -tutor  and  adopted  his  allega- 
tions. 

On  the  20th  February,  1895,  the  syndics  filed  a  tableau  of  debts. 

Mrs.  M.  F.  Smith  filed  an  opposition,  claiming  to  be  a  privileged 
creditor  of  the  insolvent.  She  opposed  '*  on  the  ground  that  in 
addition  to  the  amounts  in  said  tableau  for  debt  and  interest  on  her 
mortgage  note,  and  the  amount  paid  by  her  for  taxes  on  the  prop- 
erty mortgaged  to  her,  she  was  entitled  to  be  placed  on  said  tableau 
for  the  additional  sum  of  four  hundred  dollars  for  attorney's  fees  as 
stipulated  in  her  act  of  mortgage.  She  further  claimed  to  be  ranked 
on  said  tableau  as  a  special  privileged  creditor  on  the  fund  realized 
by  the  sale  of  the  two  pieces  of  property  upon  which  her  mortgage 
rests,  to- wit:  the  sum  of  nine  thousand  seven  hundred  and  fifty 
dollars,  to  be  paid  by  preference  out  of  said  proceeds  the  full  amount 
of  her  mortgage  debi),  interest .  and  attorney's  fees  and  taxes,  by 
preference  over  all  other  debts,  charges  or  costs.  She  prayed  that 
the  tableau  be  amended  as  she  claimed. 

The  First  National  Bank  of  Shreveport  filed  an  opposition.  The 
bank  averred  it  was  the  owner  of  two  promissory  notes  given  by 
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S.  J.  Zeigler,  on  May  14,  1890,  due  respectively  at  one  and  two 
yean  from  date,  each  for  the  sam  of  three  thousand  three  hundred 
and  thirty -three  dollars  and  thirty -three  and  one-third  cents,  with 
eight  per  cent,  per  annum  interest  thereon  from  date,  payable  to  the 
orderof  Mrs.  E.  B.  Gri£Qn  and  by  her  endorsed  in  blank,  less  a  credit 
00  the  first  maturing  note  of  one  thousand  five  hundred  dollars  paid 
Miy  27,  1891,  and  less  three  hundred  and  seventy -three  dollars 
and  thirty -three  cents  for  interest,  which  was  also  credited  of  May 
27, 1891.  That  said  notes  were  given  as  part  of  the  purchase  price 
of  certain  property  described  in  their  opposition,  being  fractional 
block  sixty -foor  of  the  city  of  Sh^eveport,  with  the  buildings  and 
improvements  thereon,  and  secured  as  to  payment  of  principal,  inter- 
est and  attorney's  fees  by  special  mortgage  on  said  property.  That 
it  became  the  owner  of  the  first  maturing  note  by  purchase  from  the 
owner  thereof  on  February  14,  1892,  for  value  and  in  due  course  of 
business,  and  all  the  rights,  privileges  and  actions  belonging  thereto, 
and  further  avers  that  inadvertently  and  through  error  and  by  its 
cashier,  opponent  gave  on  April  17,  1892,  to  S.  J.  Zeigler  a  receipt  or 
eertiflcate  that  it  held  as  collateral  security  for  the  payment  of  any  and 
all  iDdebtedness  due  and  to  become  due  to  it  by  said  Zeigler  the  said 
note,  together  with  other  notes;  whereas,  in  truth  and  in  fact  the 
said  note  was  the  property  of  opponent  by  purchase  as  aforesaid. 
That  it  became  the  owner  of  the  second  maturing  note  by  pur- 
diaae  from  the  owner  thereof  on  May  17,  1892,  for  value  and  in  due 
oonrse  of  business,  together  with  all  the  rights,  privileges  and  actions 
thereto  belonging,  including  the  vendor's  lien  and  special  mortgage 
00  said  described  property  to  pay  and  satisfy  same,  and  Las  continued 
GO  hold  same  as  owners,  and  any  receipt,  certificate  or  paper  of  any 
kind  given  by  opponent  to  Zeigler,  that  it  held  said  note  as  collateral 
(or  any  debt  or  obligation  of  said  Zeigler  to  opponent,  was  inadvert- 
ently and  erroneously  given. 

That  on  June  24,  1894,  it  paid  to  the  sheriff,  ex-officio  tax  collector 
of  Caddo  parish  and  State— the  State  and  parish  taxes  due  by  said 
Zeigler  on  said  property  for  the  years  1892  and  1893,  together  with 
interests,  costs,  etc.,  aggregating  the  sum  of  one  hundred  and 
•eventy-tbree  dollars  and  eighty- five  cents,  and  said  sheriff  and  tax 
collector  thereupon  subrogated  opponent  to  all  the  rights,  liens  and 
BMrtgages  existing  on  said  property  to  said  parish  and  State  accord- 
ing to  law,  and  in  virtue  of  said  payment  and  subrogation  opponent 
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had  a  special  lien,  privilege  and  mortgage  on  said  property  in  pref- 
erence to  all  other  claims  for  the  reimbursement  of  said  snm  of  one 
hundred  and  seventy -three  dollars  and  eighty -five  cents,  with  two 
per  cent,  per  month  thereon  penalty  for  non-payment  of  taxes  due 
the  said  State  and  parish,  as  aforesaid,  and  due  to  opponent  from 
June  25,  1894,  until  paid.  That  on  August  16,  1898,  opponent  paid 
to  N.  B.  Murff,  comptroller  and  tax  collector  of  the  city  of  Shreve-' 
port,  the  taxes  due  by  said  Zeigler  to  said  city  on  said  property  for 
the  year  1892,  amounting  to  one  hundred  and  three  dollars  and 
fifty  cents,  and  thereupon  in  accordance  with  law  the  said  comp- 
troller and  tax  collector  subrogated  opponent  to  all  the  rights,  liens 
and  privileges  theretofore  held  by  said  city  on  said  property  for 
payment  of  said  taxes,  and  in  virtue  thereof  it  had  a  special 
lien  and  privilege  on  said  property  for  the  reimbursement  of  said 
sum  with  ten  per  cent,  thereon  per  annum,  from  August  10,  1893« 
until  paid,  and  entitled  to  be  paid  by  preference  over  other  creditors, 
out  of  the  said  property  or  its  proceeds.  That  as  holder  and  owner 
of  said  notes  secured  by  special  mortgage  and  vendor's  privilege  on 
said  property  opponent  had  superior  rights,  liens  and  privileges  over 
all  other  creditors  of  Zeigler  on  said  property,  and  entitles  it  to  be 
paid  the  amount  of  said  notes,  costs,  and  five  per  cent,  attorney's 
fee  thereon  by  preference  over  other  creditors  out  of  proceeds  of 
sale  of  said  property,  save  and  except  the  taxes  hereinbefore  set 
out. 

That  the  syndics  had  sold  the  property  for  the  sum  of  sixty -six 
hundred  dollars  cash,  which  they  still  hold  and  refuse  to  pay  to  op- 
ponent, and  had  placed  opponent  on  their  tableau  as  an  ordinary 
creditor.  Opponent  prayed  that  its  liens  and  privileges  on  said 
property  and  its  proceeds  be  recognized  and  enforced  for  the 
amounts  set  forth,  including  costs,  five  per  cent,  for  attorney's  fees 
on  said  notes,  and  that  the  syndics  be  ordered  to  pay  same  out  of 
the  proceeds  of  said  property. 

The  Merchants  and  Farmers  Bank  of  Shreveport  filed  an  oppo- 
sition in  which  it  averred  that  on  the  tableau  of  debts  the  syndic 
had  placed  a  special  mortgage  in  favor  of  the  minor  heirs  of  Mrs. 
Sallie  Vance  Zeigler,  to  the  amount  of  seventeen  thousand  dollars  on 
a  certain  interest  in  a  certain  property  in  Caddo  parish,  surrendered 
by  said  Zeigler,  known  as  the  <<  Haynes  Place."  Opponent  averred 
that  subsequent  to  said  special  mortgage,  the  said  *<  Haynes  planta- 
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tioii  "  was  sold  at  a  judicial  sale  made  for  the  purpose  of  effecting  a 
partition  in  a  suit  for  partition  instituted  by  one  of  the  owners  in  in- 
diyieion  of  said  property,  viz. :  Nancy  J.  Mitchell  against  the  other 
owners  in  in  division,  including  said  minors  who  were  parties  to  said 
suit;  that  at  said  sale  S.  J.  Zeigler  purchased  said  property;  that 
by  said  sale  any  mortgage  existing  in  favor  of  said  minors  on 
said  property  was  extinguished  and  attached  to  the  proceeds  of  said 
sale.  That  opponent  is  owner  of  certain  notes  executed  by  said 
Zeigler,  secured  by  mortgage  on  said  property,  executed  by  Zelgler 
sabseqnently  to  said  sale.  That  said  mortgage  is  the  only  mortgage 
on  sai^  property,  and  the  said  property  is  not  encumbered  with  that 
of  the  minors.  They  opposed  the  tableau,  and  prayed  that  said 
minors'  mortgage,  in  so  far  as  it  concerns  said  property,  be  rejected 
and  disallowed;  that  opponent  be  recognized  as  sole  mortgagee 
having  rights  in  said  property. 

Mary  Lee  Zeigler  and  Vinnie  Zeigler,  children  of  S.  J.  Zeigler  and 
Sally  Vance,  filed  an  opposition,  in  which  they  represented  that  after - 
their  mother's  death  their  father  was  confirmed  as  the  natural  tutor 
of  the  four  minor  children,  issue  of  the  marriage  of  their  father  and 
mother,  and  qualified  by  recording  an  extract  of  inventory,  as 
required  by  law.  That  after  qualifying  he  obtained  a  discharge  on 
all  his  property  from  the  minors'  mortgage,  except  such  portions  as 
he  presented  to  the  court  and  the  family  meeting  for  a  special  mort- 
gage. That  he  presented  a  list  of  property,  which  opponents 
described,  in  which  he  claimed  certain  undivided  interests  therein 
as  owner  and  gave  a  special  mortgage  thereon  in  lieu  of  the 
minors'  general  mortgage.  That  at  the  time  said  special  mortgage 
was  given  for  seventeen  thousand  dollars  on  the  above  claimed 
interests  of  their  father  in  said  property,  an  account  filed  by 
him  as  tutor  showed  an  indebtedness  to  his  minor  children  of 
eighteen  thousand  six  handred  dollars  on  June  23,  1887,  which 
indebtedness  had  since  been  increased,  until  now  it  stood  at  fifty- 
nine  thousand  eight  hundred  and  fifty  dollars,  as  shown  by  account 
rendered  since  the  emancipation  of  opponents,  and  that  the  valua- 
tion placed  on  property  specially  mortgaged  in  commutation  of  the 
minors'  general  mortgage  was  twenty- five  thousand  four  hundred 
and  eighty -five  dollars.  That  this  special  mortgage  given  as  above, 
together  with  the  judgment  of  the  court  homologating  the  proces 
verbal  of  the  family  meeting  recommending  said  special  mortgage 
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in  lieu  of  the  minors'  general  mortgage,  was  and  ie  an  absolute 
nullity,  for  the  reason  that  said  Zeigler  did  own  but  a  small  part  of 
the  property  on  which  the  said  special  mortgage  was  g^iven,  the  said 
minors  owning  the  remainder.  That  the  only  property  thus  specially 
mortgaged,  which  was  owned  by  their  father  at  the  time,  or  was 
still  now  owned  by  him,  was  an  undivided  half  interest  in  lots  9,  10, 
11  and  12,  in  block  62,  in  city  of  Shreveport,  valued  at  the  time  at 
seven  thousand  dollars,  and  an  undivided  three -tenths  interest  in 
the  *' Wm.  Haynes  lands;"  that  the  '^Haynes  plantation''  in  its 
entirety  was  valued  at  the  time  at  ten  thousand  eight  hundred  dol- 
lars, making  the  three -tenths  of  their  father  to  be  valued  at  three 
thousand  two  hundred  and  forty  dollars,  which,  added  to  one -half 
of  seven  thousand  dollars,  the  valuation  of  lots  described,  would 
give  to  their  father  on  all  the  property  included  in  said  specal  mort- 
gage an  interest  valued  at  the  time  at  six  thousand  seven  hun- 
dred and  forty  dollars.  That  even  in  this  small  part  of 
the  property  thus  specially  mortgaged,  he  only  owned  the  resi- 
duum after  paying  the  debts  due  by  the  community  that  had 
existed  between  him  and  opponent's  mother.  That  at  the  death  of 
tbeir  mother  their  father  was  indebted  to  her  in  a  sum  of  over 
forty  thousand  dollars  for  separate  funds  of  their  mother  need  by 
him  for  the  benefit  of  said  community.  They  represented  that 
they  were  the  only  heirs  of  that  claim,  which  is  entitled 
to  be  paid  by  preference  out  of  all  the  property  that  belonged 
to^said  community,  and  that  all  of  the  property  included  in  said 
special  mortgage  that  did  not  belong  to  opponents  was  property  that 
belonged  to  the  community  that  had  existed  between  opponents' 
father  and  mother,  and  that  all  of  the  property  belonging  to  said 
community  would  not  be  sufficient  to  pay  the  aforesaid  debt,  due 
their  mother  at  the  time  of  her  death,  and  consequently  there  was 
no  residue  for  their  father  to  own,  sell  or  mortgage.  They  set  forth 
that  they  were  the  owners  of  all  the  other  property  included  in  said 
special  mortgage  in  this  way.  That  their  mother,  in  her  last  will  and 
testament,  gave  to  her  husband  (opponents'  father)  an  undivided 
quarter  interest  in  all  her  property,  but  that  their  father  married 
again  on  July  14,  1887,  a  few  days  after  said  special  mortgage  was 
given,  and  that  before  said  second  marriage,  their  father  held  the 
property  given  him  by  his  deceased  wife  by  a  defeasible  title  which, 
on  his  second  marriage,  reverted  to  his  said  minor  children  by  hia 
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fint  marrias^e,  and  that  before  said  reversion  he  was  forbidden  by 
law  to  dispose  of  same  in  any  manner.  They  averred  that  since 
their  mother's  death,  two  of  the  minor  children  left  by  her  marriage 
with  S.  J.  Zeigler  had  died,  without  issae,  and  that  the  share  on  all 
Che  reverted  property,  above  described,  became  vested  in  opponents 
S8  the  snrviving  children  of  their  mother ;  that  in  the  schedule  of 
debts  filed  in  the  insolvency  proceeding  there  was  a  failure  to  place 
thereon  any  indebtedness  as  due  to  opponents.  They  prayed  that 
their  claim  for  fifty -nine  thousand  eight  hundred  and  fifty  dollars, 
due  them  by  their  father,  as  tutor,  be  placed  thereon,  and  for  judg- 
ment restoring  their  general  mortgage  on  all  their  tutor's  property, 
ts  of  date  of  filing  of  the  inventory,  and  that  their  claim  be  placed 
on  the  schedule  of  debts  as  secured  by  general  mortgage  on  all  the 
property  of  their  tutor,  or  its  proceeds,  the  same  as  if  there  had 
been  no  attempted  commutation  of  mortgage. 

8.  L^vy,  Jr.,  answered  the  opposition  of  the  First  National 
Bank.  He  claimed  to  be  the  owner  of  three  promissory  notes 
executed  by  Zeigler,  secured  by  special  mortgage  on  fractional  block 
64  in  Shreveport,  and  that  he  was  entitled  to  be  paid  by  preference 
oat  of  the  proceeds  of  the  same,  which  proceeds  were  Insufficient  to 
pay  even  bis  claim.  He  denied  the  allegations  of  the  opposition  of 
the  First  National  Bank,  and  specially  denied  it  had  any  preference 
over  bim.  He  averred  that  at  the  maturities  of  the  notes  claimed 
to  be  owned  by  the  First  National  Bank  they  were  paid  by  the 
maker,  and  by  said  payment  they  and  the  mortgage  and  privilege 
securing  tbem  were  extinguished.  That  at  the  time  of  said  payment 
opponent  was  the  holder  of  the  notes  he  now  owns,  and  by  said 
payment  bis  notes  took  rank  as  a  first  mortgage  on  said  property,. 
and  still  occupied  that  rank;  that  subsequent  to  said  payment 
Zeigler  pledged  the  extinguished  notes  to  the  First  National  Bank  to 
tecnre  debts  due  by  him  to  said  bank,  and  attached  them  with  other 
notes  to  ber  individual  notes,  evidencing  the  amount  of  her  indebt- 
edness. He  denied  that  the  First  National  Bank  was  then  or  ever 
vts  the  owner  of  said  notes,  but  averred  that  if  it  had  any  rights  at 
ail  it  was  as  holder  of  said  extinguished  notes  as  collateral ;  that  for 
these  reasons  as  well  as  those  contained  in  an  exception  and  plea  of 
'Stoppel  which  he  filed,  he  prayed  that  his  rank  as  fixed  by  the 
tableau  be  sustained,  and  the  opposition  of  the  First  National  Bank 
be  dismissed. 
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The  exception  and  estoppel  thus  referred  to  were  that  in  the  con- 
tracts between  Zeigler  and  the  Firet  National  Bank,  nnder  which  it 
became  holder  of  the  notes  on  which  that  bank  bases  its  claim,  the 
■bank  acknowledged  that  it  had  received  same  from  Zeigler,  and  held 
-the  same  as  collateral  security  to  secnre  payment  of  his  indebted- 
ness to  the  bank,  and  the  bank,  by  sach  written  contract  and 
acknowledgments,  was  estopped  from  denying  same  and  claiming  or 
attempting  to  claim  that  it  held  said  notes  otherwise  than  as  col  - 
lateral  nnder  said  contract;  that  the  bank  can  not  qaestion  or  attack 
the  said  contracts  collaterally,  or  in  an  opposition  to  a  tablean  of 
debts  filed  by  the  syndics,  but  only  by  direct  action  to  annnl  the 
same. 

The  District  Oourt  rendered  judgment  decreeing  that  the  tableau 
of  debts  filed  be  corrected  and  amended,  as  follows:  ^<  It  is  ordered 
that  the  opposition  of  Mrs.  M.  F.  Smith  be  sustained  as  regards  her 
claims  for  attorney's  fees ;  her  claim  for  interest  being  rejected  after 
date  of  sale  of  mortigaged  property,  and  the  tableau  be  recast  so  as 
to  include  the  amount  claimed  by  her  for  attorney's  fees,  and  two 
per  cent,  per  month  for  taxes  paid. 

**  It  is  ordered  that  the  opposition  of  the  First  National  Bank  of 
Shreveport,  claiming  to  be  placed  on  the  tableau  for  two  hundred 
4ind  seventy- seven  dollars  and  thirty- five  cents,  with  two  per  cent, 
interest  per  month  thereon  for  taxes  paid  the  State  and  parishes  of 
Oaddo  and  Bossier,  and  ten  per  cent,  per  annum  on  the  amount  paid 
iihe  city  of  Shreveport  be  sustained.  It  is  further  ordered  that  other 
'Opposition  filed  by  this  bank  be  and  the  same  is  hereby  rejected. 

^*It  is  further  ordered  that  the  opposition  of  George  E.  Qilmer, 
Hinder -tutor  for  the  children  of  Sallie  Vance  Zeigier  (Mary  Lee  and 
Vinnie  Zeigler),  claiming  ownership  of  certain  properties  lying  in 
Bossier  and  Oaddo  parishes,  advertised  for  sale  by  the  syndics 
herein,  be  sustained,  and  Mary  Lee  and  Vinnie  Zeigler  are  hereby 
recognized  as  owners  of  all  the  property  claimed  by  them  in  their 
oppositions  herein  filed,  and  the  syndics  are  enjoined  from  making 
any  sale  thereof. 

'<  It  is  further  ordered,  adjudged  and  decreed  that  the  general 
mortgage  resulting  from  the  inscription  of  extract  of  inventory  in 
the  records  of  Bossier  and  Oaddo  parishes  in  the  tutorship  of  the 
^minors  Zeigler,  the  beaeficiaries  herein  (now  being  Mary  Lee  and 
Vinnie  Zeigler) ,  No. on  the  docket  of  this  court,  showing  the 
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minora'  righto  to  be  in  amoant  fifty -nine  thousand  eight  hnndred 
and  fifty  dollars  and  seventy-six  cents,  is  hereby  recognized  as 
oatranking  all  mortgages  predicated  by  S.  J.  Zeigler  on  any  of  th» 
property  owned  or  held  by  him  since  said  recordation  of  said  extract,, 
and  the  syndic's  account  is  amended  so  as  to  place  thereon  the  snnt 
of  fifty-nine  thousand  eight  hnndred  and  fifty  dollars  and  seventy- 
six  cento  in  favor  of  Mary  Lee  and  Vinnie  Zeigler,  to  be  paid  by 
preference  ont  of  proceeds  of  all  the  property  heretofore  sold  by 
said  syndics  over  any  and  all  creditors  on  the  tableau  filed,  except 
the  expense  of  selling  the  property,  taxes  and  law  charges. 

"  It  is  further  ordered,  and  decreed  that  the  said  Mary  Lee  and 
Vinnie  Zeigler  are  recognized  as  creditors  of  the  community  hereto- 
fore existing  between  S.  J.  Zeigler  and  his  former  wife,  Sallie  Vance^ 
Zeigler,  to  the  amount  of  thirty- two  thousand  and  forty  dollars,  and 
tbey  are  hereby  placed  on  the  tableau  as  creditors  to  that  amount  to 
be  paid  in  preference  to  all  other  creditors  on  the  tableau  (except 
for  taxes,  law  charges  and  expenses  of  administration  herein)  out  of 
the  proceeds  of  the  community  property  already  sold  herein  by  the 
aaid  syndic,  or  that  has  been  surrendered  by  said  Zeigler." 

Mn.  M.  F.  Smith  appealed  from  the  judgment  in  so  far  as  it 
rejected  her  claims  and  right  to  interest  on  her  mortgage  debt  after 
the  sale  of  the  mortgaged  property,  and  also  in  subordinating  her 
special  mortgage  to  the  general  mortgage  of  the  minors  and  rein- 
stating said  mortgage  of  said  minors  to  her  prejudice. 

S.  Levy,  Jr.,  and  L.  M.  Carter,  syndics,  appealed  from  the  judg- 
ment rendered  against  them  on  the  oppositions  of  Mary  Lee  and 
Vinnie  Zeigler  and  Mrs.  M.  F.  Smith.  The  First  National  Bank  of 
Shreveport  appealed  from  the  judgment,  rejecting  its  opposition, 
reinstating  the  minors'  special  (general)  mortgage  in  favor  of  Mary 
Lee  and  Vinnie  Zeigler.  S.  Levy,  Jr.,  in  his  own  right,  appealed 
from  the  judgment  so  far  as  it  is  in  favor  of  Mary  Lee  and  Vinnie 
Zeigler.  Tbe  Merchants  and  Farmers  Bank  of  Shreveport  ap- 
pealed from  the  judment  in  favor  of  Mary  Lee  and  Vinnie  Zeigler. 
S.  G.  Dreyfous  &  Co.  joined  the  syndics  in  their  appeal  and  appealed 
from  the  judgment,  in  so  far  as  the  judgment  subordinated  the  judi- 
cial mortgage  in  favor  of  tbe  St.  Louis  &  Southwestern  Railway 
Company,  to  which  they  had  been  subrogated  to  the  general  mort- 
g;age  of  the  minors,  and  to  that  portion  of  the  judgment  reinstating 
the  said  general  mortgage  to  their  prejudice. 
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On  thb  Opposition  of  Mrs.  M.  F.  Smith. 

The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  O.  J.  The  judgment  of  the  District  Court,  allowing 
Mrs.  M.  F.  Smith  attorney's  fees,  is  correct.  Her  claim  was  not 
paid  as  it  should  have  been,  and  the  result  of  its  non-payment  was 
to  bring  about  a  condition  of  affairs  which  made  the  employment  of 
counsel  necessary  for  the  protection  of  the  creditors'  rights.  (See 
Mullen  vs.  His  Creditors,  39  An.  397.  Succession  of  Duhe,  41  An. 
^09. 

The  court  erred  in  arresting  interest  in  favor  of  Mrs.  Smith  from 
the  date  of  the  sale  of  the  property  on  which  her  mortgage  rested. 
Caldwell  vs.  His  Creditors,  9  La.  265;  Brownson  vs.  Baker's  Credi- 
tors, 1  La.  409;  Smalley  vs.  His  Creditors,  3  An.  386;  Blouin  vs. 
Liquidators  of  Hart  &  Hebert,  30  An.  7X6. 

In  Brownson  vs.  Baker  the  court  held  that  the  promise  to  pay 
interest  on  a  note  entered  into  the  obligati  >n  of  a  contract  and  con- 
stituted as  much  a  part  of  the  debt  as  any  portion  of  the  principal 
sum  and  continued  to  run  until  payment;  that  payment  into  the 
hands  of  an  administrator  of  the  proceeds  of  the  property  of  a 
succession  would  not  stop  interest  until  the  money  is  paid  over  to 
the  creditor. 

In  Collier  vs.  Creditors,  12  Rob.  398,  the  court  held,  as  we  under- 
stand, that  Collier  was  under  no  contractual  obligation  to  pay  inter- 
est on  the  Byrnes  notes ;  that  Byrnes  himself  was  not  bound  to  pay 
interest  on  them,  as  they  had  not  been  protested  as  was  then  neces- 
sary; that  the  liability  of  Collier  to  pay  interest  rested,  if  liability 
existed  at  all,  on  the  fact  that  he  had  become  the  possessor  of  fruit - 
producing  property.  The  court  evidently  held  that  the  moment  the 
property  passed  out  of  Collier  and  che  insolvent  estate  into  the 
hands  of  others,  the  fact  on  which  the  liability  to  pay  interest 
rested,  no  longer  existing  interest  should  cease  to  run  against  the 
insolvent.  We  understand  interest  to  have  been  claimed  in  that  case 
generally — that  is  to  say,  dehors  the  fund  produced  by  the  sale  of  the 
property.  We  think  the  condition  of  affairs  here  is  entirely  differ - 
eut,  and  that  Mrs.  Smith  was  entitled  to  interest  until  she  is  paid. 

On  the  Opposition  of  the  First  National  Bank  op  Shbbvbport. 

The  First  National  Bank  of  Shreveport,  claiming  to  be  the  holder 
and    owner    of    two    notes,    secured    originally  by   mortgage    on 
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the  Alston  Warehouse  property,  in  the  city  of  Shreveport,  asked  to 
be  recognized  as  such  and  to  be  held  entitled  to  have  a  decree  in 
ite  favor;  that  payment  of  such  notes  was  still  secured  by  special 
mortgage.  Its  claim  to  that  effect  having  been  rejected,  it 
appealed.  It  is  claimed  by  the  syndics  and  Levy,  a  creditor  holding 
a  second  mortgage  on  that  property,  that  the  notes  were  paid  by  the 
bank,  and  the  mortgage  securing  the  same  fell  with  the  payment; 
that  the  bank  recognized  the  fact  of  such  payment  by  consenting, 
afterward,  to  hold  the  same  notes  as  collateral  for  subsequent  new 
notes,  made  by  Zeigler,  representing  an  indebtedness  due  by  Zeigler 
to  the  bank,  at  the  time  of  the  execution  of  the  new  notes ;  the  new 
notes  being  payable  a  considerable  time  in  the  future,  and  including 
interest,  and  that  incladed  in  these  notes  was  the  indebtedness 
which  the  mortgage  notes  represented  and  secured,  and  that  the 
First  National  Bank  is  estopped  from  claiming  to  hold  notes  other- 
wise than  as  collateraL  That  the  original  claim  was  not  valid. 
The  notes  in  question  were  forwarded,  at  different  times,  in  the 
early  part  of  1892  to  the  First  National  Bank  of  Shreveport  for  col- 
lection, by  Hollins  &  Co.,  of  New  York,  who  were  the  holders  of  the 
same.  Zeigler,  the  maker,  was  not  able  to  pay  them.  The  bank 
advanced  the  money,  remitting  the  same  to  Hollins  &  Co.  The  bank 
placed  the  notes,  when  paid  by  it,  in  the  cash  drawer  as  so  much 
cash,  not  charging  Zeigler  with  it. 

On  the  9th  of  April,  1892,  the  amount  of  the  note  first  sent  for- 
ward by  Hollins  <£r  Co.  was,  together  with  the  amount  of  an  open 
account  then  due  by  Zeigler  to  the  bank  (together  with  interest) , 
embodied  in  the  three  notes  we  have  spoken  of,  amounting  to  four- 
teen thousand  eight  hundred  and  ninety. six  dollars,  and  delivered 
to  the  bank.  Simultaneously  with  the  making  of  these  notes  the 
bank  executed  and  delivered  to  Zeigler  a  certificate,  certifying  that 
they  held  as  security  for  the  payment  of  all  indebtedness  then  due, 
or  might  become  due  by  him,  the  notes  described  in  said  certificate, 
among  which  figured  the  first  noce  in  question,  which  is  thus 
referred  to:  "S.  J.  Zeigler's  mortgage  note  dated  May  14,  1890,  pay- 
able twelve  months  after  date  from  Mrs.  £.  £.  Griffin  for  three 
thousand  three  hundred  and  thirty- three  dollars  and  thirty -three 
and  one -third  cents,  with  credit  endorsed  on  same  May  27,  1891,  for 
one  thousand  five  hundred  dollars,  leaving  the  balance  of  the  note 
extended  to  January  26,  1892,  for  one  thousand  eight  hundred  and 
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thirty-tbree  dollarB  and  thirty-three  cents,  with   eight  per  cent, 
interest  from  that  date." 

The  second  note  was  dealt  with  separately,  but  in  the  same  way ; 
that  is  to  say,  Zeigler  executed  a  new  note  for  the  amount  of  the 
second  note,  payable  ahead,  with  interest  incladed,  but  the  bank 
retained  possession  and  control  of  the  second  note  as  it  had  retained 
possession  (as  we  omitted  to  say)  of  the  first  note  when  the 
three  notes  were  executed  on  the  7th  of  April,  1892.  Both  notes  are 
still  in  the  possession  of  the  bank.  It  has  never  surrendered  them 
or  lost  control  over  them.  We  thtnk  the  evidence  establishes  that 
when  these  notes  reached  Shreveport  for  collection  Zeigler  told  the 
bank  that  he  was  unable  to  pay,  and  that  when  the  bank  did  remit 
the  amounts  to  HoUins  &  Co.,  it  was  the  understanding  between  the 
bank  and  Zeigler  that  in  doing  so  ''  they  were  to  have  the  same 
rights  as  Mrs.  Griffin  had,  and  to  hold  the  notes  against  him  " — ^that 
*'  the  bank  was  to  take  up  the  notes  and  hold  them  with  the  same 
rights  that  the  other  parties  had."  We  do  not  understand  that  the 
bank  ever  intended  to  act  in  such  manner  as  te  either  absolutely 
extinguish  the  note  or  the  mortgage,  or  that  Zeigler  expected  or 
intended  it  to  do  so.  The  object  of  the  parties  was,  that  whilst 
operating  a  payment  of  the  notes,  so  far  as  Hollins  &  Co.  were  con- 
cerned, the  remittance  to  them  should  operate  as  a  transfer  of  the 
notes  to  the  bank.  It  is  not  claimed  that  there  was,  as  between  the 
bank  and  Hollins  &  Co.,  any  agreement  to  sell  the  notes  to  the 
former. 

A  consideration  of  the  facts  connected  with  those  remittances  to 
Hollins  &  Co.  has  brought  us  to  the  conclusion  that  as  between  the 
bank  and  Zeigler  the  bank  was  entitled  to  hold  the  position  of  a  pur- 
chaser of  the  notes. 

The  notes  had  been  forwarded  to  the  bank  for  collection,  and 
it  was  its  duty  to  collect.  If  it  thought  proper,  instead  of  collecting, 
to  make  concessions  to  the  maker,  it  would  become  bound  to  HollinB 
&  Co.  for  so  doing.  The  very  fact  of  consenting  to  grant  time  to 
the  maker,  which  was  what  was  substantially  consented  to  by  the 
bank  imposed  upon  the  latter  the  obligation  of  paying  Hollins  &  Co. 
This  it  did,  and  when  it  did  so  we  are  of  the  opinion  it  was  entitled 
to  hold  the  notes  with  its  accessory  rights  (Pritchard  vs.  Bank,  2  La . 
416),  as  owners  with  subrogation  (see  Marcad6,  under  Art.  1236,  C. 
N.). 
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We  find  it  aimoanced  in  Randolph  on  Commercial  Paper,  Sec. 
1439,  that ''  a  payment  by  a  mere  volanteer  paying  a  note  is  not  a 
pnichase;  that  the  pnrchaser  has  no  right  to  be  subrogated  to  the 
rights  of  the  holder,  the  circumstances  tinder  which  he  made  the 
payment  being  a  question  of  fact  for  the  jury  to  determine ;  but  that 
if  a  note  is  paid  by  one  who  is  not  a  party  to  it,  it  will  be  presumed 
to  have  been  done  with  the  consent  of  the  principal  debtor,  who 
ihonld  have  made  payment  *  *  *  The  intention  of  a  stranger 
to  become  a  purchaser  may  be  shown  by  him,  and  in  such  a  trans- 
action the  intention  of  the  parties  govern,  and  although  the  stranger 
takes  up  the  note  for  the  maker,  and,  at  his  request,  both  the  note 
and  collateral  mortgage  may  be  kept  alive  in  his  hands.  Ramsey 
?8.  Daniels,  1  Mackey,  16  (1880)  ;  Boyce  vs.  Shiver,  3  S.  0.  515 
(1871). 

^' Where  one  advances  money,  at  the  maker's  request,  to  pay  a 
note,  under  an  agreement  that  he  shall  hold  it,  he  may  bring  an 
action  on  it  as  a  purchaser  against  the  makers  and  endorsers.  Ran- 
dolph, Sec.  1440;  Horton  vs.  Manning,  37  Texas,  23  (1872).  In  a 
foot-note  to  that  section  we  find  it  stated  that  where  the  bauk  at 
which  a  note  was  payable  paid  it  and  charged  it  to  the  maker,  whose 
accoont  was  insufficient,  it  is  a  purchase,  and  it  may  bring  its  action 
against  the  maker."   Watervliet  Bank  vs.  White,  1  Denio,  608  (1845) . 

Under  Sec.  1438  of  the  same  author  we  find  it  stated  that  <Mf  a 
note  in  the  hands  of  the  administrator  of  the  last  holder  is  duly 
accounted  for  him  as  so  much  cash,  it  will  amount  to  a  transfer  of 
the  note  to  him  individually  by  operation  of  law."  Smith  vs.  Qreg- 
ory,  75Mo.  121  (1881). 

Obviously  it  was  the  duty  of  the  administrator  to  collect,  but  if 
instead  of  collecting  he  charged  himself  with  it  in  his  dealings  with 
the  succession,  and  paid  over  the  amount  to  those  entitled  to  receive 
it,  he  was  entitled  to  receive  the  note  as  if  by  a  transfer.  The  maker 
eosld  not  claim  as  an  extinguishment  an  act  which  was  not  intended 
for  his  benefit  by  the  party  who  did  the  act.  It  was  a  matter  of  no 
moment  to  him,  we  assume,  in  that  case,  whether  the  succession  or 
the  administrator  was  the  holder.  If  the  party  taking  up  a  note 
does  so  for  the  qualified  benefit  of  the  maker,  at  his  request,  and 
under  conditions,  the  latter  can  not  free  the  act  when  done  from  the 
conditions  under  which  it  was  done. 

There  is  still  another  view  to  be  taken  of  this  matter.  The  bank 
11 
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was  a  creditor  of  Zeijcler — a  chirographic  creditor,  it  is  tme,  bat 
none  the  less  a  creditor.  The  notes  in  question  were  mortgage  notes, 
and  the  bank  had  an  interest  in  taking  them  np.  When  it  did  so  it 
acquired  ownership  of  the  same  by  legal  subrogation  as  if  by  trans- 
fer. There  is  no  inconsistency  in  plaintiffs'  claimiug  to  hold  the 
notes  as  owners,  and  to  hold  them  through  payment  by  subrogation. 
Marcadd,  under  Art.  1386,  C.  N.,  sustains  this  view  of  subrogation. 

Article  2161  of  our  Civil  Code  declares  that  subrogation  takes  place 
of  right  for  the  benefit  of  him  who,  being  a  creditor,  pays  another 
creditor  whose  claim  is  preferable  to  his,  by  reason  of  his  privileges 
and  mortgages. 

Article  1251  is  the  corresponding  article  of  the  Code  Napoleon. 

In  Dalloz  '<Les  Codes  Annot^s,"  we  find  suBBoaATiON  thus  re- 
ferred to : 

'*L' Article  1261,  1,  ne  faisant  aucune  distinction  entre  les  diff6- 
rentes  classes  de  cr6anciers  il  en  r^sulte  que  la  subrogation  legale 
n'est  pas  restreinte  anz  cr6anciers  by poth6caires ;  elle  a  done  lieu 
de  plein  droit  an  profit  dn  cr^ancier  chirographaire  qui  a  pay6  an 
cr^ancier  hypoth^caire  qui  lui  est  pr6f6rable."  Douai,  20  November, 
1889,  J.  G.  Obligations  1094;  Observ.    Conf.   t6td.;  Quest.  Contrav. 

Laurent  **  Droit  Civil  Fran^ais,"  Vol.  18,  on  **  Obligations'*  Sec. 
69  says:  *' Le  cr6ancier  chirographaire  pent  11  profiter  du  b^n^fice 
de  Particle  1251,  No.  1.  Si  I'on  s'en  tient  an  Code  la  question 
n'est  pas  douteuse.  Le  texte  est  con^n  dans  les  termes  les  plus 
g6n6raux;  11  parle  des  cr^anciers  sans  limiter  le  droit  de  sa- 
brogation  &  une  certaine  categoric  de  cr6anciers.  On  objecte 
que  Particle  1250  en  disant  que  le  cr6ancier  pAy6  doit  dtre  pr6- 
f^rable  a  raiBon  de  ces  privileges  ou  hypoth^ques  k  celui  qui  paye 
suppose  que  celui- ci  est  un  cr6ancier  hypoth^caire  prim6  par  un  cr6- 
ancier  ant6rieur  et  ^.Pappui  de  cette  interpretation  on  invoke  Pan- 
cien  droit.  Cette  interpr6:ation  restreint  la  loi;  le  texte  s'appliqae 
au  cr6ancier  hypoth^caire,  aassi  bien  qn'un  cr^ancier  hypoth6caire, 
car  Phypoth^que  est  essentiellement  un  droit  de  preference;  et  a 
Pdgard  de  qui  ce  droit  s'exerce-t-il?  ReguH^rement  d.  P^gard  des 
creanciers  chirographaires ;  ceux-ci  sont  done  tr^s  interresses  k  pr6- 
venir  P expropriation  de  leur  debiteur,  c'esl-ft-dire  la  peite  de  son 
credit  et  la  ruine  en  disinteressant  des  creanciers  hypothecaires  qai 
n'ayant  rien  k  risquer  seraient  tentes  d'user  de  toute  la  rigeur  de 
leur  droit     *     *     *     C'est  Popinion   generale  des  auteurs,  sanf  le 
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dineiitiment  de  Orehier  et  la  jarisprndence   est  d'accord  avec  la 
doctrine." 

Thia  coart  so  held  in  Weil  vs.  Ginnery  Company,  42  An.  496.  We 
do  not  think  the  notes  were  novated.  Novation  is  not  presumed. 
The  intention  to  novate  mast  be  clear.  The  notes  were  not  sur- 
rendered. It  is  a  matter  of  every- day  occarrence  for  the  maker  of 
mote  to  give  the  holder  thereof  a  new  note,  payable  in  the  future, 
with  interest  included,  leaving  the  old  note  in  the  hands  of  the 
bolder  without  the  slightest  idea  that  the  latter  should  be  substituted 
or  replaced  by  the  former  and  extinguished  by  it.  The  taking  of  a 
BOW  note  in  renewal  of  one  secured  by  mortgage  operates  no  nova- 
tion, it  has  been  held,  where  the  first  was  not  surrendered  by 
the  creditor.  Exchange  and  Banking  Company  vs.  Walden,  15  La. 
434;  Short  vs.  City,  4  An.  281;  Lalande  vs.  Breaux,  5  An.  608. 
The  very  fact  that  the  note  was  delared  to  be  a  collateral  by 
the  cashier  who  made  out  the  certificate  we  have  referred  to, 
ihowB  that  it  was  not  considered  or  intended  to  be  considered 
as  an  extinguished  obligation.  It  would  have  been  folly  to  have 
given  up  an  existing  secured  obligation,  and  after  extinguishing  it, 
attempt  to  make  use  of  it  as  a  collateral.  The  bank  pleads  that  any 
itotement  made  by  its  cashier  which  would  tend  to  show  that  the 
notes  had  been  extinguished  or  novated,  was  made  in  error.  We 
think  the  intention  of  the  parties  controU  the  situation.  It  is  obvi- 
ous to  ns  there  was  no  intention  either  to  extinguish  or  novate  the 
notes.  We  think  there  is  no  estoppel  in  tills  matter.  If  error  was 
committed  in  the  use  of  the  word  *'  collateral "  no  one  was  injured 
by  it,  and  no  one  shifted  or  altered  positions  in  consequence  of  it* 
Wq  think  the  bank  was  authorized  to  offer  testimony  in  support  of 
the  circamstances  under  which  it  paid  the  notes  and  the 
eircomstances  under  which  the  new  notes  and  certificate  were 
g^en.  The  bank  and  Zeigler,  the  only  parties  to  the  transaction, 
vere  at  liberty  to  rectify  any  error  which  may  have  occurred  in  the 
wording  of  the  certificate,  and  we  do  not  think  that  right  was  cut  off 
is  favor  of  the  bank  by  Zeigler  having  gone  into  insolvency.  We 
think  the  District  Court  erred  in  its  action  upon  the  opposition  of 
the  First  National  Bank  in  rejecting  its  claim  to  have  the  notes  which 
it  presented  recognized  as  being  still  alive  and  as  secured  by  mort- 
sage,  and  to  have  the  same  enforced  in  its  favor. 
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On  the  Opposition  of  Maby  Lee  and  Vinnib  Zbioleb,  Claiming 
Ownership  op  Property. 

Upon  this  branch  of  the  case,  we  find  in  the  transcript  an  agreed 
statement  of  facts,  as  follows : 

S.  J.  Zeigler  and  Sallie  E.  Vance  were  married  on  the  13th  of  Feb- 
mary,  1877. 

They  had  children  of  their  marriage,  viz. :  Snsie,  Saidee,  Mary  Lee 
and  Vinnie  Zeigler.  Mrs.  Sallie  Zeigler  died  on  the  8th  day  of  April, 
1885,  leaving  a  large  estate,  and  a  will  devising  to  her  husband  an 
undivided  one- fourth  interest  in  her  estate,  the  balance  being  left 
to  her  other  children,  viz. : 

Mary  Lee,  Vinnie,  Saidee  and  Susie. 

After  the  death  of  Mrs.  Zeigler  two  of  these  children  died,  Susie 
on  the  8th  of  January,  1887,  and  Sadie  on  June  3,  1891,  respectively. 

Zeigler  contracted  a  second  marriage  July  14,  1887. 

The  '*  Plain  Dealing"  plantation,  in. Bossier  parish,  was  inherited 
by  Mrs.  Zeigler,  and  was  her  separate  property.  After  her  death 
S.  J.  Zeigler,  claiming  under  her  will  and  as  heir  of  her  deceased 
child  an  undivided  nineteen -sixty -fourths  interest  in  ^<  Plain  Deal- 
ing," sold  to  W.  C.  Perrin,  on  the day  of ,  A.  D.  1887,  an 

undivided  nineteen-one-hundred-and-twenty-eighths  interest  in  said 

property,  by  act  of  sale  recorded  in  Bossier  parish,  on  the day 

of ,  1887.     Subsequently  Perrin  instituted  suit  against  Zeigler 

and  against  the  minor  heirs  of  Sallie  E.  Zeigler  for  a  partition  of 
**  Plain  Dealing."  These  minors  were  properly  represented  by  spe- 
cial tutors  appointed  by  the  court,  and  issue  was  duly  joined  and 
answer  filed  by  their  tutor  and  under- tutor.  Thereupon  a  decree 
was  rendered  in  said  suit  by  the  District  Court  for  Bossier  parish, 
directing  a  partition  by  licitation.  A  writ  of  sale  was  issued,  and 
after  complying  with  all  formalities  and  requirements  of  law,  the 
property  was  sold  at  sherilT's  sale,  on  the  24ch  of  July,  1888,  to  S.  J. 
Zeigler,  for  the  price  of  three  thousand  dollars  cash  (received  by 
the  sheriff) .  This  sale  was  duly  recorded  in  the  parish  of  Bossier, 
on  the  24th  of  July,  1888. 

A  portion  of  the  plantation  was  laid  off  in  blocks  and  lots,  consti- 
tuting the  present  town  of  Plain  Dealing. 

Subsequently  Zeigler  sold  portions  of  this  property  to  John 
McAneny,  J.  E.  Johnson  and  others,  and  mortgaged  portions  of  it  to 
others,  as  appears  by  deeds  duly  recorded  in  Bossier  parish.     Notes 
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given  to  Zeiicler  for  purchase  of  portions  of  ''Plain  Dealing,"  and 
notes  given  by  him  secnred  by  mortgage  on  other  portions  of  same 
artf  now  held  by  S.  Levy,  Jr.,  and  by  the  Merchants  and  Farmers 
Bank  of  Shreveport. 

HAYNES  PLACE,    CADDO. 

William  Haynes,  deceased,  left  a  plantation  in  Caddo  parish,  known 
as  the  *<  Haynes  plantation."  By  last  will  he  left  to  Mrs.  Sallie  E. 
Vance  undivided  one -eighth  interest  in  said  plantation,  and  the 
remaining  seven^eighths  to  qaite  a  nnmber  of  relatives. 

Daring  the  lifetime  of  Mrs.  Sallie  E.  Vance,  S.  J.  Zelgler  par- 
ehased  the  interest  of  James  Haynes,  Missouri  C.  Haynes,  H.  C. 
Haynes  and  John  Haynes,  and  after  her  death  purchased  the  interest 
of  M.  E.  Bennett.  In  the  year  1892,  one  of  the  heirs  (viz. :  Nancy 
J.  Mitchell)  instituted  suit  for  the  partition  of  the  "  Haynes  place." 
The  minor  heirs  of  Mrs.  Sallie  Zelgler  were  made  parties  to  this  suit 
and  were  represented  by  special  tutors.  A  judgment  was  rendered 
decreeing  a  partition  by  licitation.  A  writ  of  sale  issued  under 
which,  after  the  compliance  with  all  requirements  of  law,  the  place 
was  sold  to  S.  J.  Zeigler  for  the  price  of  four  thousand  eight  hundred 
and  thirty -two  dollars,  and  deed  was  duly  recorded  in  Caddo  parish 
on  the  7th  day  of  March,  1892. 

Snbsequently,  on  April  27,  1892,  Zeigler  mortgaged  this  plantation 
to  aecnre  payment  of  a  note  for  eight  thousand  dollars,  now  held  by 
the  Merchants  and  Farmers  Bank  of  Shreveport. 

On  the  6th  of  July,  1887,  Zeigler  gave  a  special  mortgage  in  favor 
of  his  children  on  the  undivided  19-64  of  1-8  interest  in*  ^Haynes 
place"  and  on  an  undivided  83-128  of  an  undivided  1-8  interest 
therein  and  other  lands  described  in  opponent's  petition. 

RBSIDBNCB,    SHREVEPORT. 

Lots  9,  10,  11,  12,  block  62,  Shreveport,  were  purchased  by  S.  J. 
Zeigler  during  marriage  of  his  first  wife,  Mrs.  Sallie  E.  Zeigler,  and 
aacommuDity  property. 

The  entire  interest  of  Zeigler  in  said  property  is  specially  mort- 
gaged to  his  minor  children  to  secure  his  indebtedness  to  them  as 
theur  tutor. 

BUCK    HALL. 

On  October  18,  1884,  by  sheriff's  deed,  before  death  of  his  first 
wife,  S.  J.  Zeigler  purchased  the  "Buck  Hall  plantation,''  lying 
partly  in  Bossier  and  partly  in  Caddo  parishes. 
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In  1884,  and  before  the  death  of  bis  first  wife,  Zeigler  sold  to  S. 
E.,  M.  B.  0.  and  S.  W.  Vance  an  undivided  1-8  interest  in  «  Back 
Hall,"  in  Bossier,  and  to  S.  W.  Vance  an  undivided  1-8  interest  in 
«Buck  Hall,"  in  Caddo  parish. 

On  Jane  15,  1888,  by  a  conventional  partition,  the  Vances  took 
the  north  half  of  ''Buck  Hall,"  Bossier,  and  S.  J.  Zeigler  the  soath 
half. 

In  June,  1891,  Zeigler  sold  to  S.  W.  Vance  the  south  half  of 
'<Buck  Hall,"  Bossier,  and  his  interest  in  «^uck  Hall,"  Caddo, 
also  the  interest  of  the  minor  heirs  of  Mrs.  Sallie  E.  Zeigler  in 
said  property,  stated  to  be  21-128  interest  (the  sale  of  the  minors' 
interest  havinp:  been  recommended  by  a  family  meeting  and  author- 
ized by  a  decree  of  the  District  Court  for  Caddo  parish,  the  court  of 
the  minors'  domicile) .  On  same  day,  June  19,  1891,  Vance  mort- 
gaged *'  South  Buck  Hall,"  Bossier,  and  one  hundred  and  nine  acres 
of  **  South  Buck  Hall,"  Caddo,  to  N.  F.  Thompson,  to  secure  mort- 
gage notes  aggregating  five  thousand  eight  hundred  ninety- eight 
and  80-100  dollars. 

Subsequently  Vance  gave  a  second  mortgage  on  same  property  to 

secure  note  for  | ,  acquired  by  S.  Levy,  Jr.,  who  foreclosed 

mortgage,   bought  the   property    at  sheriff's    sale  subject  v  to  the 

Thompson  mortgage,  and  then  sold  it  to  Zeigler  for  | ,  for 

which  Zeigler  gave  note  secured  by  mortgage  and  vendor's  lien  on 
said  property,  which  note  is  now  held  by  Levy. 

The  lot  in  town  of  Benton  containing  three  acres  was  acquired  by 
Zeigler  during  the  existence  of  the  marriage  with  his  first  wife,  and 
he,  in  similar  manner,  during  the  marriage,  acquired  the  following 
other  property : 

Lot  in  town  of  Benton  containing  one  acre. 

The  undivided  one- half  interest  in  six  hundred  and  eighty  acres, 
known  as  the  *'  Lewis  lands." 

The  undivided  one- half  interest  in  five  hundred  and  sixty  acres 
known  as  the  '*  Dutch  John  Hill  Lands." 

The  undivided  one -half  interest  of  one -third  interest  in  section  28, 
township  20,  range  13  east,  in  Bossier  parish. 

S.  J.  Zeigler  married  Sallie  E.  Vance  on  the  13th  of  Pebruary, 
1877.  She  died  on  the  8th  of  April,  1885,  leaving  four  minor  chil- 
dren issue  of  her  marriage  with  Zeigler,  to -wit:  Mary  Lee  Zeigler, 
Vinnie  Zeigler,  Susie  Zeigler  and  Sadie  Zeigler.  Susie  died  on^the 
8th  of  January,  1887,  and  Sadie  on  Jane  8, 1891,  leaving  no  issue. 


FORTY-NINTH  ANNUAL  REPORTS,  1897.  167 

Zeigler  vs.  His  Oredlton. 

By  the  will  of  Mrs.  Zeigler  she  beqaeathed  to  her  husband  one 
ondiTided  fourth  of  all  her  property.  Zeigler  contracted  a  second 
marriage." 

Article  1758  of  the  Civil  Code  declares  that  '<if  a  person  who  mar- 
ries again  has  children  of  his  or  her  preceding  marriage,  he  or  she 
can  not  dispose  of  the  property  given  or  bequeathed  to  him  or  her 
by  the  deceased  sponse  or  which  came  to  him  or  her  from  a  brother 
or  sister  of  any  of  the  children  which  remain.  This  property  by 
the  second  marriage  becomes  the  property  of  the  children  of  the 
preceding  marriage  and  the  sponse  who  marries  again  only  has  the 
QSQfmctof  it." 

This  article  has  been  specially  discussed  in  Cook  vs.  Doremus,  10 
An.  679,  and  Succession  of  Hale,  26  An.  201.  In  the  former  case 
this  court  held  that  ''  a  surviving  spouse  who  inherited  one- fourth 
of  the  estate  of  a  predeceased  child  of  the  first  marriage  forfeits 
the  right  of  property  in  each  estate  by  a  second  marriage  and  be- 
comes only  entitled  to  a  usufruct  thereof." 

Under  this  decision  and  the  article  of  the  Code  cited,  we  must  hold 
that  when  Zeigler  remarried,  the  interest  which  he  held  in  the  prop- 
erty which  fell  to  him  under  his  wife's  will  and  that  which  he  inher- 
ited from  his  two  children  Susie  and  Sadie  Zeigler  vested  in  Mary 
Lee  Zeigler  and  Vinnie  Zeigler,  they  being  the  heirs  of  their  mother 
and  sisters.  The  separate  property  of  the  wife  became  in  its  en- 
tirety the  property  of  those  two  children  and  they  became  vested  of 
the  one  undivided  half  of  the  community*  under  and  through  their 
mother  and  sisters. 

The  law  having  declared  that  the  property  so  bequeathed  and  so 
inherited  by  Zeigler  could  not  be  disposed  of  by  him  in  any  manner, 
we  are  of  the  opinion  that  the  property  when  it  reverted  by  the 
lecond  marriage,  did  so  free  from  all  mortgages  or  encumbrances 
created  by  Zeigler,  and  of  any  transfers  made  by  him,  unless  there 
ihonld  be  shown  some  special  fact  or  circumstance  which,  under  the 
law,  would  do  away  with  this  general  result  of  what  is  usually  known 
and  designated  as  <<the  right  of  return."  C.  C.  1342,  1503,  1521, 
1522,  1555,  1558. 

This  result  comes  from  the  principle  which  is  announced  in  Art. 
3268,  that  '*  such  as  only  have  a  right  that  is  suspended  by  a  condi- 
tion and  may  be  extinguished  io  certain  cases  can  only  agree  to  a 
mortgage  subject  to  the  same  conditions  and  liable  to  the  same 
extinction."     O.  0.  548,  484,  732,  779. 
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It  is  claimed  that  Zeigler,  on  the  day  of  ,  1887, 

claiminir  under  the  wili  of  his  wife,  and  as  heir  of  her  deceased 
child,  an  undivided  nineteen -sixty -fourths  interest  in  ''Plain  Deal- 
ing," sold  to  W.  0.  Perrin  an  undivided  nineteen -one-hundred -and* 
twenty -eighths  interest  therein.  That  Perrin  instituted  suit  against 
Zeigler  and  against  the  minor  heirs  for  a  partition  of  the  plantation ; 
that  these  minors  were  properly  represented  by  special  tutors ;  that 
issue  was  duly  joined  by  their  tutor  and  under -tutor,  and  a  decree  of 
court  rendered  ordering  a  sale  of  the  property  to  eifect  a  partition 
by  licitation ;  that  Zeigler  bought  at  this  sale,  and  that  the  effect  of 
this  sale  was  to  cut  off  the  rights  of  the  minors  and  give  him  a  new 
title.  We  are  not  of  that  opinion.  When  he  sold  the  property  to 
Perrin,  he  attempted  to  sell  that  which  did  not  belong  to  him;  the 
sale  was  an  absolute  nullity.  0.  0.  2462.  Neither  Zeigler  nor  Perrin 
(holding  under  Zeigler)  could,  by  resorting  to  an  action  of  partition, 
strengthen  titles  which  had  no  existence.  The  effect  of  the  sale  to 
Zeigler  was  simply  to  place  him  back  into  the  position  he  occupied 
before  the  sale  to  Perrin. 

The  ''Plain  Dealing  plantation"  belongs  in  its  entirety  to  May 
Lee  and  Vinnie  Zeigler. 

The  two  lots  in  Benton  were  acquired  during  the  marriage  between 
Zeigler  and  his  first  wife.  In  reference  to  this  property  the  District 
Court  says:  "  Zeigler's  interest  was  one-half.  This  much  he  owned 
pleno  jurte,  but  anything  further  claimed  under  his  wife's  will  was 
held  by  a  defeasible  title.  The  answer  of  the  syndics'  claims  only 
nine -sixteenths  or  seventy -two -one -hundred -and -twenty -eighths 
interest,  whereas  they  were  proceeding  to  sell  eighty-three-one-hun- 
dred-and-twenty- eighths." 

We  are  of  the  opinion  that  the  minors.  May  Lee  and  Vinnie  Zeig- 
ler, are  owners  of  an  undivided  half  interest  in  that  property  as 
community  property. 

In  regard  to  the  "Lewis  lands"  and  the  "Dutch  John  Hiil 
lands"  the  District  Court  says  that  "Zeigler  during  his  first  wife's 
life  boDght  an  undivided  half  interest  in  them.  The  dissolution  of 
the  community  vested  in  him  one -half  of  an  undivided  half  or  one- 
quarter  interest  in  full  right.  The  syndics  in  their  advertisement 
claimed  that  Zeigler  owned  eighty -two -one -hundred -and -twenty - 
eighths  interest,  while  in  their  answer  they  claim  for  him  only  nine- 
sixteenth    or   seventy-two-one-hundred-and-twenty-eightbs.     He 


FORTY-NINTH  ANNUAL  REPORTS,  1897.  169 


Zeigler  ys.  His  Creditors. 


really  owned  one-half  of  one -half,  or  one -quarter  interest  in  the 
whole  tract  as  commanity  property."  In  that  condasion  we  concur. 
May  Lee  and  Vinnie  Zeigler  own  one  undivided  one -quarter  interest 
in  that  property  as  community  property. 

The  claim  in  respect  to  residence  property  in  Shreveport,  known  as 
lots  9,  10,  11  and  12,  in  block  82,  is  thus  disposed  of  by  the  District 
Court:  "This  property  was  acquired  during  the  community  between 
Zeigler  and  his  deceased  wife,  and  at  the  dissolution  of  the  community^ 
Zeigler  became  seized  of  one -half  undivided  half  interest  therein,, 
sabject  to  the  payment  of  community  debts.  But  the  syndics  claimed 
tnd  advertised  for  sale  eighty -three -one -hundred -and -twenty - 
eighths,  the  excess  being  claimed  under  the  will  of  Mrs.  Zeigler, 
farther  increased  by  his  inheritance  from  his  two  deceased  children. 
If  our  view  of  Art.  1758  of  the  Civil  Oode  be  correct,  Zeigler  only  has 
his  community  half — the  other  interest  claimed  for  him  having  been 
defeated  by  his  second  marriage,  and  this  community  interest  he  owns 
inbject  to  the  payment  of  community  debts."  The  court's  view  of 
Alt.  1753  being  correct,  his  conclusion  that  Zeigler  only  owned  an 
QDdivided  half  interest  in  this  property  as  community  property  is 
correct. 

The  minors.  May  Lee  and  Vinnie  Zeigler,  own  an  undivided  half 
interest  in  the  property  as  community  property. 

The  opposition  as  to  the  Buck  Hall  property  was  dismissed  and 
does  not  seem  to  be  involved  in  the  litigation  before  us. 
I  The  opposition  in  respect  to  the  Haynes  lands  was  thus  disposed 

!  of  below :  **  The  contest  as  to  the  Haynes  lands  stands  upon  a  differ- 
ent footings  for  unlike  Plain  Dealing  property,  there  did  exist  in 
these  Haynes  lands  a  real  diverse  ownership  affording  a  true  basis 
for  the  partition  suit  and  its  consequent  sale.  The  suit  was  brought 
by  one  of  the  Haynes  heirs,  who  did  own  a  certain  part,  for  a  parti- 
tion, and  the  minors  were  represented  by  special  tutors.  It  is  said 
that  they  should  have  been  represented  by  their  under- tutor,  but  if 
this  be  true  then  the  irregularity  is  one  of  that  kind  which  is  cured 
by  the  judgment  rendered  ordering  a  sale  of  the  whole  property. 
This  sale  is  defective,  nevertheless,  in  including  Zeigler's  fourth 
I  interest  under  his  wife's  will,  which,  as  we  have  seen,  had  lapsed  by 
his  second  marriage." 

The  District  Court,  having  gone  thus  far  in  its  opinion,  makes  no 
distinct  or  direct  announcement  as  to  the  rights  of  parties  in  the 
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Haynes  property,  bnt  proceeds  to  say:  *'  This  brings  as  to  a  differ- 
ent branch  of  the  opposition.''  It  then  proceeds  to  discnss  the 
opposition  filed  by  Mary  Lee  and  Vinnie  Zeigler  themselves  after 
their  emancipation. 

Taking  np  onrselyes  the  qaestion  of  the  '^  Haynes  Lands  "  contro- 
versy, we  are  of  the  opinion  that  nnder  and  through  the  partition 
sale  made  in  that  matter,  Zeigler  acquired  a  valid  title  to  the  whole 
property.  There  is  no  claim  that  the  proceedings  themselves  were 
irregular — that  the  proper  parties  were  not  before  the  court;  but  it 
is  contended  that  because  Zeigler  and  the  minors  went  into  that  pro- 
ceeding under  an  erroneous  assumption  as  to  the  extent  of  their 
relative  interests  in  the  property,  the  validity  of  the  sale  was,  to  a 
certain  extent,  at  least,  affected ;  that  to  a  certain  extent  the  sale 
left  the  minors'  rights  therein  untouched.  We  do  not  think  so. 
The  proceedings  in  partition  are  not  before  us,  but  we  understand 
that  the  suit  was  brought  by  one  of  the  heirs  of  Haynes  who  unques- 
tionably had  an  interest  in  the  property  for  a  partition  of  the  same 
against  S.  J.  Zeigler  and  the  minors  Mary  Lee  and  Vinnie  Zeigler — 
all  of  whom  were,  in  fact,  joint  owners.  That  at  the  sale  under  a 
judgment  of  court  in  that  matter  orderinfic  a  sale  of  the  prop- 
erty S.  J.  Zeigler  bought.  If  all  the  parties  in  interest  were 
before  the  court  properly  represented  and  the  proceedings  were  reg- 
ular, we  are  of  the  opinion  that  an  error  in  the  extent  of  the  inter- 
ests of  the  various  joint  owners  in  the  property  would  not  affect  the 
validity  of  a  sale  made  in  the  proceeding  which  would  be  otherwise 
legal.  The  only  effect  of  this  error  would  be  that  in  the  partition 
subsequently  made,  Zeigler  would  have  to  be  ultimately  made 
responsible  to  the  minors  for  their  actual  interest  in  the  property. 
He  would  hold  the  property  under  the  sale,  under  a  legal  liability  to 
settle  with  his  children  according  to  their  real  rights.  We  think 
the  Haynes  plantation  belongs  in  its  entirety  to  S.  J.  Zeigler. 

The  District  Court,  in  its  reasons  for  judgment,  thus  disposes  of 
the  opposition  filed  by  Mary  Lee  and  Vinnie  Zeigler  themselves  after 
their  emancipation. 

<<  It  is  in  evidence  that  at  the  time  of  Mrs.  Zeigler's  death  her 
husband  was  indebted  to  her  in  the  sum  of  thirty- two  thousand  and 
forty  dollars  for  separate  funds  of  the  wife  used  for  himself,  or  the 
benefit  of  the  community.  When  Mrs.  Zeigler  died  this  claim  against 
the  community  passed  by  inheritance  to  her  children.     Two  of  these 
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ehildien  have  since  died,  and  their  parts  have  gone  to  the  children, 
vho  are  opponents  herein.  The  interest  in  the  assets  of  a  dissolved 
commanifcy  is  simply  an  interest  in  the  reHduum — that  is  what  remains 
after  paying  commnnity  debts  (Newman  vs.  Oooper,  46  An.  1485) . 
Tbe  only  debt  dae  by  the  community  is  to  these  children,  amounting 
feo  thirty-two  thousand  and  forty  dollars,  and  Zeigler  had  no  interest 
in  the  assets  of  the  dissolved  community  which  he  could  sell  to  the 
detriment  of  this  claim,  which  Mrs.  Zeigler  while  living  had  a  right 
to  enforce  by  action.  The  interest  of  the  minors  as  shown  by  the 
faiyentory  taken  in  1885,  immediately  after  the  death  of  their 
mother,  was  valued  at  eleven  thousand  three  hundred  and  fifty  dol- 
lan.  If  one-half  interest  was  conceded  to  them  the  valuation  of  all 
Uie[community  property  was  twenty -four  thousand  seven  hundred 
ind  fifty  dollars.  If,  however,  Zeigler,  in  addition  to  his  half,  claims 
one-fourth  of  his  children's  half  it  would  give  him  five -eighths  and 
his  children  three -eighths.  This  would  make  the  valuation  of  the 
vholeof  the  community  assets  thirty -one  thousand  two  hundred  and 
nxty-Bix  dollars — ^still  not  enough  to  pay  that  community  debt. 
Hence  there  could  result  no  residuum. 

"There  remains  one  more  contention  of  these  minors,  and  that  is 
Uieir  rights  against  their  father  as  tutor  which  have  been  established 
It  sixty- seven  thoasand  seven  hundred  and  seventy  dollars  and 
fifteen  cents,  while  their  interest  in  property  in  Bossier  parish 
ud  Caddo  parish  was  inventoried  at  ninety- eight  thousand  four 
hoBdred  and  forty -three  dollars.  Oonsidering  that  this  inven* 
tory  was  taken  on  the  basis  that  Zeigler  was  owner  of  one- 
foarth  of  his  wife's  property  by  virtue  of  her  will,  the  minor's 
property  was  increased  to  that  extent  by  the  reversion  of  this  one- 
fourth  when  Zeigler  married.  A  little  while  before  his  remarriage, 
Zeigler  provoked  a  family  meeting,  and,  with  its  approval,  secured  a 
Jodgment  of  this  court  restricting  the  minors'  mortgage  to  certain 
ipecifled  property  and  canceling  it  as  to  all  other  of  the  tutor's 
property.  The  property  presented  and  accepted  for  this  so-called 
special  mortgage  was  appraised  by  experts  appointed  by  the  court  at 
twenty-five  thousand  dollars.  A  mortgage  for  seventeen  thousand 
dollars  was  recommended  and  taken,  and  declared  to  be  twenty- five 
percent,  over  and  above  the  tutor's  indebtedness  to  the  minors  as 
ibown  by  the  account  homologated  in  Jane,  1887.  Bat  a  scrutiny  of 
fins  account  will  fail  to  show  how  this  amount  was  arrived  at.     The 
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accoant  shows  a  declared  balance  of  only  three  thousand  five  hundred 
and  ninety -seven  dollars  and  ninety -one  cents,  and  this  the  proces 
verbal  of  the  family  meeting,  as  well  as  the  act  of  mortgage,  declares 
was  not  the  amoant.  It  results,  therefore,  there  was  no  previous 
liquidation  made,  according  to  law,  ascertaining  the  amoant  due  the 
minors.  The  commutation  of  the  minors'  general  mortgage  is  for 
the  convenience  of  the  mortgagor.  It  is  allowed  to  him  in  order 
that  his  property  may  not  be  unnecessarily  burdened.  All  that  the 
law  requires  is  that  the  interests  of  the  minors  should  be  protected, 
but  protection  is  required,  and  nothing  less  will  satisfy  it.  Guillet 
vs.  Jure,  16  An.  417;  28  An.  564;  Isaacson  vs.  Mentz,  88  An.  605." 

How  was  the  protection  secured  in  that  case?  By  assessing  the 
property  specially  mortgaged,  which  was  wrongfally  supposed  to 
belong  to  the  tutor,  at  twenty. five  thousand  dollars,  and  in  an 
agreed  special  mortgage  of  seventeen  thousand  dollars,  declaring 
this  mortgage  to  be  twenty- Ave  per  cent,  in  excess  of  the  amount 
as  ascertained  to  be  due  to  the  minors,  substituted  in  place  of  the 
general  mortgage.  That  ascertainment  of  the  amount  due,  accord- 
ing to  Art.  381  of  the  Oode,  should  have  included  ''  all  interests 
which  will  probably  accrae."  That  account  now  stands,  including  all 
interests  which  have  accrued,  at  the  sum  of  sixty -seven  thousand 
seven  hundred  and  seventy  dollars  and  fifteen  cents,  and  thus  shows 
how  inadequately  have  the  interests  of  these  minors  been  guarded 
by  this  special  mortgage,  even  if  Zeigler  owned  the  interest  in  the 
premises  thus  mortgaged,  as  claimed  by  and  for  him. 

The  other  property  retained  under  the  mortgage  retained  by  the 
family  meeting  is  88-128  interest  in  lots  0,  10,  11  and  12  in  block  62 
in  the  city  of  Shreveport,  admitted  to  be  community  property,  and 
88-128  interest  in  an  undivided  half  interest  in  the  **  Haynes  lanj^s." 

Zeigler's  88-128  interest  in  the  lots  in  block  62  was  made  up  in 
this  way:  his  community  interest  and  one-fourth  of  one- half  under 
his  wife,  augmented  by  his  alleged  inheritance  from  his  deceased 
minor  children.  The  same  is  trae  of  his  interest  In  the  *'  Haynes 
lands,"  which  interest  was  his  half  or  commanity  interest  in  such 
portions  as  he  purchased  daring  the  community  and  such  portions 
as  he  purchased  after  the  death  of  his  wife. 

Under  Art.  1768  of  the  Civil  Oode,  this  undivided  one- fourth  in- 
terest, thus  held  under  the  will  of  his  wife,  was  a  defeasible  interest 
which  passed  to  his  surviving  children  when  he  remarried,  and  which 
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he  could  not  dispose  of.  But  by  far  the  larger  part  of  the  property 
indaded  in  the  special  mortgage  was  the  sole  property  of  the 
minora.  He  conld  give  no  legal  mortgage  on  the  property  of  an- 
other. In  the  Succession  of  Anna  B.  Nusbaum,  84  An.  902,  the  court 
held  that  the  special  mortgage,  to  be  given  by  the  natural  tutor  in 
Ilea  of  the  general  mortgage  of  the  minors,  on  all  his  property, 
mast  be  executed  by  the  tutor  on  his  own  property,  and  could  not  be 
gi^en  by  a  third  person  for  him.  If  such  transactions  are  to  be  sus- 
tained by  the  courts,  it  can  well  be  said,  in  the  language  of  Chief 
Jostice  Bermudez,  in  3^  An.  49-56,  Life  Association  of  America  vs. 
6.  L.  Hall,  '*if  the  general  mo;rtgage.  which  the  law  has  created  for 
the  protection  of  the  rights  of  minors,  over  which  it  watches  with 
jealoQs  eye  and  great  solicitude,  could  be  effectually  destroyed,  as  is 
attempted  to  be  done  in  this  case,  the  shield  with  which  it  is  said  it 
eovers  them  would  be  nothing  but  a  thin  vapor,  a  real  mockery." 

The  judgment  of  the  court  in  respect  to  thiR  opposition,  as  we 
have  seen,  recognized  Mary  Lee  and  Vinaie  Zelgler  as  creditors  of 
the  community  between  S.  J.  Zeigler  and  wife  to  the  amount  of 
thirty- two  thousand  and  forty  dollars,  and  ordered  that  they  be 
placed  on  the  tableau  as  creditors  to  that  amount,  to  be  paid  by 
preference  over  all  other  creditors  on  the  tableau  (except  for  taxes, 
law  charges  and  expenses  of  administration)  out  of  the  proceeds  of 
the  community  property  already  sold  by  the  syndics  or  that  had  been 
nurendered  by  Zeigler.  It  further  recognized  the  general  mortgage 
arising  from  the  inscription  of  the  inventory  in  the  records  of  Bossier 
and  Caddo  parishes  in  the  matter  of  the  tutorship  of  the  minor 
Zeigler,  being  (now)  Mary  Lee  and  Vinnie  Zeigler,  showing  the 
minors'  rights  to  be  in  amount  fifty-nine  thousand  eight  hundred 
and  fifty  and  seventy -six -one  hundredths  dollars  as  outranking  all 
mortgages  predicated  by  S.  J.  Zeigler  on  any  of  the  property  owned 
or  held  'by  him  since  the  recording  of  said  extract,  and  that  the 
syndic's  account  be  amended  so  as  to  place  the  sum  of  fifty-nine 
thoosand  eight  hundred  and  fifty  and  seventy -six -one  hundredths 
dollars  in  favor  of  Mary  Lee  and  Vinnie  Zeigler,  to  be  paid  by  prefer- 
ence out  of  the  proceeds  of  all  the  property  heretofore  sold  by  the 
syndic  over  and  above  all  creditors  on  the  tableau  filed,  except  the 
9zpenae  of  selling  the  property,  taxes  and  law  charges. 

If  we  assume  as  correct  the  statement  that  at  the  time  of  the 
death   of    Mrs.    Sallie    Vance    Zeigler    the    community    was    in- 
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debted  to  her  in  the  sam  of  thirty-two  thousand  and  forty 
dollars,  and  that  that  sum  has  not  been  paid,  the  conseqaence 
declared  by  the  conrt  would  follow,  that  the  husband's  rights 
in  the  community  property  being  subordinated  to  the 
payment  of  the  community  debts  no  creditor  of  his  could  acquire 
rights  upon  that  property  except  being  also  subordinated  to  the  pay- 
ment of  such  debts.  In  Ealer  vs.  Lodge,  36  An.  117,  this  court  said 
that  *'  no  act  of  the  widow  in  her  own  name  or  as  tutrix  and  no  act 
of  the  heirs  whether  of  age  or  not  could  deprive  the  creditor  of 
the  community  of  his  right  to  be  paid  out  of  the  common  property 
in  preference  to  any  right  of  ownership  which  the  widow  or  the 
heirs  acquired  thereto  at  the  dissolution  of  the  community."  It  has 
been  repeatedly  held  that  community  creditors  are  entitled  to  a 
priority  on  community  property  over  the  separate  creditors  of  the 
spouses.  This  preference  is  secured  neither  by  a  privilege  nor  by  a 
mortgage  technically,  but  is  the  result  of  the  tenure  or  character  of 
the  interest  of  the  spouses  in  the  property.  It  is  analogous  to  the 
right  of  preference  of  pilrtnership  creditors  over  the  creditors  of  the 
individual  partners.  Let  us  suppose  the  case  of  a  wife  dying  to 
whom  the  community  is  indebted  thirty  thousand  dollars  or  forty 
thousan  i  dollars — that  the  husband  should  have  qualified  as  tutor  of 
his  miior  children,  and  after  placing  of  record  an  inventory  which 
carried  with  it,  by  its  registry,  a  general  mortgage  in  favor  of  his 
minor  children  as  security  of  their  rights  should  have  caused  the 
general  mortgage  to  be  restricted  to  specific  property  and  a  special 
mortgage  to  have  been  additionally  given  on  the  same  property, 
but  the  balance  of  the  property  freed  from  mortgage  of  any  kind. 
Would  the  question  of  mortgage  vel  non  on  the  father's  property 
control  the  question  of  the  extent  of  the  rights  of  his  minor 
children  in  the  community  property  or  determine  what  their 
right  of  payment  out  of  that  property  would  be  as  compared  with 
the  right  of  the  creditors  of  their  father  to  be  paid  out  of  that 
property?  Undoubtedly  not — their  right  is  not  only  based  upon 
the  fact  of  being  creditors,  but  upon  the  fact  that  their  father'a 
rights  (and  therefore  the  right  of  any  one  holding  under  him)  are 
conditioned  upon  an  adjustment  or  settlement  of  the  community,  and 
in  this  settlement  the  wife  holding  a  claim  against  the  community 
would  stand  quoad  any  separate  creditor  of  the  husband  as  any 
other  creditor  of   the   community — so   long  as  the  community  ia 
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not  liquidated  or  settled  the  children  have  a  claim  upon  com' 
monity  property  for  the  debts  doe  them  by  the  community/ 
a  protection  really  higher  and  greater  than  through  either 
mortgage  or  privilege.  Registry  is  not  necessary  for  this  protection 
-^t  springs,  as  we  have  said,  from  the  tenure  itself  under  which  the 
property  is  held.  In  the  case,  of  LeBleu  et  al.  vs.  North  American 
Land  and  Timber  Company  et  aL,  46  An.  1465,  we  were  called  on  to 
explain  the  difference  between  a  minor's  right  as  resulting  from 
ownership  and  that  resulting  from  the  liability  of  the  tutor  on  his 
property  through  the  tutorship.  Property  rights  in  that  case  were 
shown  to  be  totally  independent  of  the  liability  of  the  tutor  as 
.  lecored  by  mortgage.  In  this  case  the  rights  of  the  minors  as  cred- 
itors of  the  community  are  so  interconnected  with  the  property 
rights  involved  that  they  can  not  be  dissevered. 

If  it  be  tme  that  Zeigler  during  the  lifetime  of  his  wife  received 
of  her  paraphernal  funds  the  sum  of  thirty-two  thousand  dollars 
which  he  applied  for  the  benefit  of  the  community,  that  claim 
descended  to  the  wife's  heirs  as  part  of  her  succession.  If  the  evi- 
dence of  that  fact  had  been  placed  of  record  payments  to  the  wife 
wonld  have  stood  secured  by  the  wife's  mortgage  on  all  his  property. 
Had  the  hnsband  qualified  after  the  wife's  death  as  tutor  under  these 
drcamstances  and  he  had  registered  an  extract  of  inventory  as 
required  by  law,  these  two  facts  would  not  have  produced  as  their 
result  a  leg^l  forced  payment  from  himself  as  debtor  to  the  wife  to 
himself  as  tutor  of  the  children,  wiping  out  thereby  the  wife's  mort- 
gage and  substituting  in  lieu  of  it  the  minors'  mortgage  and  making 
payment  to  the  children  dependent  upon  and  following  the  fate  of 
the  latter  mortgage.  The  claim  wonld  remain  still  as  a  claim  due  to 
the  wife  and  her  heirs  supported  by  the  wife's  mortgage.  There 
would  be  no  merger  of  the  original  claim  into  another  claim  from  the 
facts  stated.     McOall  vs.  Mercier,  1  La.  347. 

We  do  not  think,  however,  that  when  a  father  has  made  a  surren- 
der of  his  property,  and  has  placed  all  the  different  pieces  of  com- 
monity  property  on  his  schedule,  declaring  that  he  surrendered  an 
undivided  half  interest  therein,  that  his  minor  children,  keeping  out 
of  the  insolvent  proceedings  the  interest  they  may  have,  in  the  com- 
mnnity,  can  insist  that  the  undivided  interest  of  the  father  in  each  of 
these  specific  pieces  of  property  should  be  sold,  and  that  they  should 
come  directly  against  the  proceeds  of  that  particular  portion  or 
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interest  in  the  commanity  property,  and  apply  them,  by  preference, 
to  the  payment  of  their  commanity  claim.  The  character  of  the 
interest  they  have  in  the  commanity  is  the  same  as  that  of  their 
father.  Their  ultimate  rights  as  owners  and  as  creditors  are  to  be 
determined  by  a  general  liqaidation  of  the  community. 

This  liquidation  can  not  be  operated  by  making  a  comparison, 
at  any  given  date,  of  the  commanity  property  with  the  amount  of  a 
claim  due  by  the  community  to  the  wife's  heirs,  and  assuming  upon 
this  comparison's  showing  that  the  community  claim  exceeded  the 
Talue  of  the  entire  property  (or  of  one- half  thereof),  that,  there- 
fore, and  as  resulting  from  that  fact  the  wife's  heirs  became 
Tested  in  the  ownership  of  either  the  whole  community  property 
or  one -half  thereo^  The  legal  title  could  not  shift  by  a  mere 
comparison  of  values.  In  order  to  bring  about  such  a  result  there 
would  be  required  some  direct  act  by  and  from  which  there  should 
be  made  a  transfer.  The  creditors  should  have  the  right  to 
have  these  estimates  of  value  tested  as  to  their  correctness  by 
actual  judicial  sales,  and  the  reeiduum  of  the  parties  legally  deter- 
mined. We  are  of  the  opinion  that,  where  the  wife  having  died,  the 
community  is  the  owner  of  numerous  pieces  of  property  and  there 
are  also  community  creditors  (among  them  the  heirs  of  the  wife) , 
and  the  community  has  never  been  settled,  that  the  husband,  when 
he  goes  into  insolvency,  must  surrender  the  community  property  in 
its  entirety,  and  so  return  it,  and  in  classifying  his  creditors,  mast 
classify  them  into  commanity  and  separate  creditors — that  the  com- 
munity should  be  sold  separately  and  distinct  from  the  separate 
property  and  the  proceeds  accounted  for  according  to  the  rights  of 
parties.  We  think  the  proceeding  should  be  assimilated  to  the  case 
of  the  community  rights  opened  by  the  prior  death  of  the  husband, 
in  which  case  the  community  is  liquidated  inside  of  the  husband's 
succession — and,  therefore,  that  the  community,  in  case  of  a  ces- 
sion, should  be  settled  inside  of  the  insolvency.  Any  other  course 
would  give  rise  to  interminable  difficulties.  The  law  has  not  pro- 
vided a  method  for  the  settlement  of  the  community  upon  the  death 
of  the  wife,  and  the  method  of  making  this  settlement  and  deter- 
mining the  rights  of  parties  has  been,  and  is  still,  a  most  embar- 
rassing one  to  dispose  of. 

With  reference  to  the  claim  set  up  by  the  children  against  their 
father,  resulting  from  the  tutorship  itself,  which  the  District  Oourt 


PORTY-NINTH  ANNUAL  REPORTS,  1897.  177 


Zeiffler  Tt.  His  Creditors. 


recognizes  as  one  supported  by  a  general  mortgage  in  full  force  and 
covering  all  the  property  of  the  husband  from  the  date  of  the  re- 
cording in  the  books  of  the  Recorders  of  Bossier  and  Caddo  parishes 
of  the  extract  of  inTentory  referred  to,  we  are  constrained  to  differ 
from  our  learned  brother,  reluctant  as  we  are  to  do  so  in  view  of  the 
^reat  wrong  and  injury  which  may  result  to  the  minors. 

We  find  in  the  record  under  date  of  July,  1887,  a  judgment  of  the 
District  Ck>urt  of  Caddo  parish,  authorizing  S.  J.  Zeigler,  as  natural 
mtor  of  his  minor  children,  to  execute  a  special  mortgage  in  favor 
of  his  minor  children,  on  certain  designated  property  in  lieu  of  the 
general  mortgage  then  existing  against  him  as  tutor,  and  decreeing 
"  that  said  special  mortgage,  when  duly  approved,  accepted  and 
recorded,  shall  operate  as  and  authorize  the  cancellation  in  fall  of 
9iid  general  mortgage  and  prior  special  mortgages  now  existing 
against  him  as  tutor  in  favor  of  the  said  minors."  We  find  in  the 
record  a  special  mortgage  executed  by  Zeigler  under  said  order  or 
jadgment  approved  and  accepted  by  the  District  Judge  and  recorded, 
followed  by'  a  cancellation  of  the  general  mortgage  upon  the  books 
of  the  recorders  of  the  parishes  of  Bossier  and  Caddo.  We  find  that 
this  judgment  or  order  of  court  was  based  upon  proceedings  of  a 
family  meeting  ordered  to  be  convened  and  convened  under  an 
order  of  the  District  Court  upon  the  application  of  S.  J.  Zeigler  to 
consider  the  application  made  by  him  to  authorize  him  to  execute 
sDch  special  mortgage  in  lieu  of  the  general  mortgage.  That  to  that 
(amQy  meeting  was  submitted  Zeigler's  application,  and  that  said 
family  meeting  declared  that  the  property  offered  to  be  specially 
mortgaged  ^'was  of  sufficient  value  to  secure  the  rights  of  the 
minors  in  principal  and  interest" — that  they  recommended  that 
**the  tutor  be  authorized  to  execute  a  special  mortgage  on  the  prop- 
erty for  seventeen  thousand  three  hundred  and  seventy -one  dollars, 
being  twenty -five  per  cent,  above  the  amount  due  the  minors,  as 
shown  by  the  account  filed  by  the  tutor  that  day,  said  mortgage  to 
stand  in  place  of  the  general  mortgage  on  said  tutor's  property, 
resulting  from  registry  of  extract  of  inventory  in  said  tutorship,  and 
also  in  place  of  a  special  mortgage  then  resting  on  the  lands  in  Bos- 
tier  parish,  purchased  by  the  tutor  from  Mrs.  Stockwell." 

We  find  that  the  under- tutor,  though  not  present  at  che  meeting, 
lobsequently  approved  and  signed  the  proceedings. 

We  find  a  report  of  experts  appointed  under  Art.  331  of  the  Civil 
12 
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Code,  appraising  at  twenty -five  thoasand  dollars  the  property 
offered  to  be  specially  mortgaged. 

We  And  that  on  the  same  day  that  the  family  meeting  was  con- 
vened Zeigler  filed  what  he  styled  his  first  annual  account  as  tutor 
with  the  minors.  In  this  account  he  charges  himself  up  with  the 
▼alue  of  the  real  estate,  as  shown  by  the  various  succession  inven- 
tories with  personal  property  on  hand,  and  as  having  received,  cash, 
rents  and  accounts,  ten  thousand  seven  hundred  and  eighty -three 
dollars,  the  whole  amounting  to  seventy-one  thousand  eight  hundred 
and  thirteen  dollars.  He  then  credited  himself  with  the  same  prop- 
erties plu8  a  number  of  bills  paid  by  him  and  expenses  of  the  minors 
for  two  years,  two  thousand  dollars,  the  whole  amount  by  the 
account  to  sixty. eight  thousand  two  hundred  and  fifteen  dollars  and 
fifty -nine  cents.  Deducting  one  amount  from  the  other  he  charge^ 
himself  with  having  on  hand  at  that  time,  and  due  the  minors,  three 
tbyusand  five  hundred  and  ninety-seven  dollars  and  ninety-one  cents. 

No  allusion  is  made  to  any  amount  as  being  due  to  his  wife,  nor  is 
there  any  attempt  to  show  the  general  ultimate  condition  and  situa- 
tion of  the  community  or  the  succession. 

There  was  a  reference  in  the  proceedings  of  the  family  meeting  to 
an  account  of  tutorship  a 4  having  been  filed  that  day,  which  we  pre- 
sume was  the  one  we  have  just  given  out.  There  was  no  reference 
to  the  report  of  experts. 

The  attack  made  by  the  minora  upon  these  proceedings,  it  will  be 
seen,  declares  them  absolute  nullities,  for  the  reason  that  only  a 
small  part  of  the  property  mortgaged  belonged  to  Zeigler,  the 
balance  belonging  to  the  minors  themselves.  In  the  brief  in  their 
behalf  it  is  claimed  that  *^  there  was  no  real  prior  liquidation  made 
according  to  law  ascertaining  the  amount  due  the  minors,  also  that 
there  is  a  discrepancy  in  the  amount  for  which  the  special  mortgage 
was  given  (seventeen  thousand  dollars) ,  and  that  stated  to  be  due 
to  the  minors  (three  thousand  five  hundred  and  ninety-seven  dol- 
lars) .  It  is  claimed  that  any  one  looking  at  the  proceedings  and  the 
acts  would  see  at  once  there  was  error  somewhere,  and  shonld  have 
been  placed  upon  guard  and  inquiry.  The  utterly  insufficient  pro- 
tection given  to  the  minors  through  this  special  mortgage  is  pressed 
upon  us,  it  being  asserted  that  the  amount  presently  due  by  the 
tutor  to  his  minors,  interest  included,  amounts  to  sixty- seven 
thousand  dollars. 
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Tf  this  be  tnie  and  the  minors'  secnrity  for  the  acts  of  the  tntor- 
flhip  are  made  to  depend  npon  the  mortgages  affecting  the  property 
specially  mortgaged,  there  is  no  donbt  the  minors  will  have  suffered 
i  giievoQS  wrong  through  the  carelessness,  indifference,  ignorance 
or  want  of  judgment  of  those  controlling  their  interests  and  their 
fortane,  but  the  question  is,  has  this  court  any  power  to  correct  it 
as  matters  stand,  if  at  all,  or  under  any  circumstances? 

The  syndics  claim  that  the  proceedings  in  question  are  not  abso  - 
tetenuUlties;  that  they  must  have  effeqt  until  set  aside;  that  the 
minors  have  not  attempted  to  do  so,  but  bave  ignored  them,  and  are 
acting  in  this  proceeding  as  if  they  had  never  existed ;  that  they  can 
not  be  thus  collaterally  disposed  of  and  on  an  opposition  to  an 
account.  They  cite  in  behalf  of  this  position  Graham  vs.  Hester,  15 
An*  148;  Holmes  vs.  Dabbs,  16  An.  501;  In  re  Ronton,  11  An.  621; 
Succession  of  Anger,  38  An.  492. 

They  contend  that  even  if  they  be  wrong  in  this  respect  that  the 
judgment  in  this  case  could  only  be  one  dismissing  the  demand, 
because  there  is  no  legal  evidence  that  opponents  are  creditors  in 
any  amount  of  the  insolvent.  That  neither  the  community  claim  of 
the  minors  nor  their  tutorship  claim  is  established;  that  before  pro- 
ceeding as  they  have  done  they  should  have  had  a  judgment  against 
their  father  and  tutor;  citing  Elizabeth  Gibbs  et  aL  vs.  Joseph  A. 
Lam  &  Co.,  29  An.  626;  and  Successions  of  William  £.  Edwards  and 
Lavinia  Wilson,  82  An.  467.  That  they  have  no  judgment  against 
their  father  and  mother,  and  come  before  us  resting  solely  upon  his 
uncorroborated  extra-judicial  acknowledgments  of  indebtedness  and 
his  uncorroborated  testimony  to  the  same  effect.  That  they  are 
seeking  to  obtain  really  in  the  present  proceeding,  for  the  first  time, 
a  judgment  in  their  favor.  They  claim  that  a  mere  agreement 
between  Zeigler  and  his  children  as  to  his  being  indebted  to  them  in 
a  certain  amount  does  not  furnish  a  legal  cause  for  the  action  taken 
by  the  minors.  That  the  minors  themselves  have  been  emancipated 
only  by  notarial  act,  and  are  not  authorized  to  accept  extra-judicial 
accounts  from  their  tutor. 

We  think  that  opponents  have  not  established  with  sufficient  cer- 
tunty  the  claim  which  they  advance  as  for  paraphernal  moneys  of 
their  mother  received  by  their  father  and  applied  to  the  benefit  of 
tbe  community,  and  that  we  are  not  at  present  justified  in  recognizing 
them  as  creditors  of  the  community  from  the  amount  claimed  pay  a- 
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ble  by  preference  out  of  the  commnnity  over  separate  creditors  of 
their  father. 

We  think  it  is  useless  to  pass  upon  these  particular  objections,  as 
we  are  satisfied  from  an  examination  of  the  proceedin^^  that  even 
if  this  particular  claim  of  opponents  were  supported  by  a  judgment 
to  its  full  extent,  and  even  if  the  attack  they  now  make  were  made  in 
form  other  than  that  which  it  has  taken,  it  would  fail  certainly  as 
against  parties  holding  mortgages  on  the  property.  We  find  the 
proceedings  of  a  character  such  as  to  justify  the  public  dealing  with 
Zeigler  to  have  supposed  that  his  property  other  than  that  specially 
mortgaged  was  free  from  mortgage.  In  Barnard  vs.  Ewin,  2  Rob. 
407,  this  court  said:  '*That  as  soon  as  the  special  mortgage  is  ac- 
cepted and  recorded  the  general  mortgage  resulting  from  the  tutor- 
ship ceases  to  exist  as  to  third  persons,  and  the  mass  of  the  property 
will  be  released  even  though  an  error  may  have  been  committed  in 
ascertaining  the  amount  due  to  the  minor  at  the  time  of  executing 
the  special  mortgage. 

In  Casanova's  Heirs  vs.  Avegno,  9  La.  196,  this  court  concurred 
with  the  District  Court  in  announcing  as  law  that,  where  a  person 
desirous  of  purchasing  property  from  a  tutor  is  bound  to  inquire 
how  the  rights  of  the  minors  are  secured;  if  he  find  that  these 
rights  are  secured  by  a  special  mortgage  he  is  justified  in  concluding 
that  the  general  mortgage  in  favor  of  the  minors  has  ceased  to  exist, 
especially  when  recurring  to  the  Court  of  Probates  he  finds  that  the 
special  mortgage  has  been  accepted  by  a  family  meeting  and  by  the 
court,  and  that  it  is  on  the  responsibility  of  the  under- tutor  and 
family  meeting  the  special  mortgage  is  accepted;  once  accepted 
and  recorded  the  general  mortgage  resulting  from  the  general 
mortgage  ceases  to  exist  with  regard  to  third  persons  (on  other 
property.) 

In  Pierce  vs.  McMahon,  15  La.  218,  it  was  declared  that  where  the 
tutor  observes  all  the  forms  required  by  the  act  of  1880,  authorizing 
a  special  mortgage  to  be  substituted  in  lieu  of  the  general  one  re- 
sulting from  the  tutorship,  it  frees  the  other  property  from  all 
encumbrances,  and  a  purchaser  can  not  set  it  up  in  avoidance  of  the 
sale.  That  if  the  minor,  having  attained  the  age  of  majority,  were 
to  seek  to  enforce  his  legal  mortgage,  he  might  be  answered  that  by 
a  judgment  of  a  competent  tribunal  in  a  proceeding  in  which  he  was 
duly  represented  the  general   mortgage   had  been  waived  and  a 
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Bp€cial  one  snbatitated  in  its  place.  That  whether  it  was  regarded 
18  a  contract  or  a  jndicial  proceeding,  it  was  equally  conclusive  upon 
the  minor,  all  the  forms  required  haying  been  observed  under  the 
personal  responsibility  of  the  under-tutor.  That  act  expressly 
renders  the  under-tutor  liable  personally  to  the  minor  in  case  of  the 
inefficiency  of  the  new  security,  unless  he  make  opposition  and  his 
opposition  is  overruled. 

In  Golding  vs.  Golding,  43  An.  555,  the  court  said:  **When  the 
I^al  mortgage  in  favor  of  a  minor  on  the  property  of  the  tutor  has 
been  canceled  and  erased  from  the  records  by  the  final  decree  of 
the  court  seized  with  jurisdiction  thereof  in  proceedings  regular  on 
their  face,  and  with  the  advice  and  consent  of  a  family  meeting  a 
special  mortgage  has  been  substituted  therefor,  subsequent  pur- 
chasers in  good  faith  of  the  property  will  be  protected,  and  can  not 
be  affected  by  charges  of  fraud  and  conspiracy  in  the  proceedings  to 
which  they  were  not  parties  and  of  which  they  were  ignorant." 

It  has  been  repeatedly  held  that  though  third  persons  acting  under 
orders  of  court  must  look  to  the  jurisdiction  of  the  court,  the  truth 
of  the  record  concerning  matters  within  its  jurisdiction  can  not  be 
disputed.  Bissel  etux.  vs.  Irwin's  Heirs,  14  La.  146;  Ball's  Admin- 
istratrix vs.  Ball  et  al.,  16  La.  182;  Brosnahan  et  al.  vs.  Turner,  16 
La.  440;  Rhodes  et  al.  vs.  The  Union  Bank  of  Louisiana;  Gray  vs. 
Lowe,  7  An.  468;  W.  Shaffet  et  ale,  vs.  Jtfmes  0.  Jackson  et  ala.,  14 
An.  154;  Succession  of  John  Ourney,  14  An.  622;  Succession  of 
Antoine  Hebrard,  18  An.  485;  Eleanor  W.  Woods  et  al.  vs.  Hiliiard 
H.  Lee  et  aZs.,  21  An.  506;  Susan  A.  Webb  vs.  Amelia  E.  Keller,  26 
An.  596;  Mrs.  Nancy  M.  Eraser  vs.  Zyliez,  29  An.  586;  Heirs  of 
Herriman  vs.  Janney,  81  An.  280;  Heirs  of  Thomas  Nesom  vs. 
Jnlios  WeiB  et  aL,  34  An.  1004;  Beulah  Webb,  Wife,  et  al.y  vs. 
Amelia  Keller  et  al.,  89  An.  56. 

InM.  D.  C.  Cane,  Tutrix,  et  al.,  vs.  J.  D.  Cawthon,  Sheriff,  et  at., 
32  An.  953,  this  court  said :  '*  There  can  be  no  dispute  at  this  day  as 
to  the  entire  correctness  of  the  proposition  that  persons  dealing 
bona  fide  are  protected  by  final  decrees  rendered  by  courts  having 
jurisdiction  of  the  persons  and  subject  matter  before  them,  and  this 
whether  said  judgment  be  right  or  wrong,  honest  or  fraudulent. 
See  32  An.  953. 

In  the  Succession  of  Elliott,  31  An.  81,  the  court  said  a  mortgage 
creditor  was  not  permitted  to  take  advantage  of  the  substitution  of 
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a  special  mortgaKe  in  lieu  of  the  minors'  general  mortgage,  based 
npon  a  frandalent  account  which  had  been  homologated,  though  the 
general  mortgage  had  been  raised  by  the  court  upon  the  advice  of  a 
family  meeting ;  but  it  is  obvious  that  it  was  because  the  particular 
creditor  was  considered  as  having  had  knowledge  of  the  fraud  and 
not  in  good  faith. 

We  are- of  the  opinion  that  the  judgment  of  the  District  Court 
authorizing  the  erasure  of  the  minors'  general  mortgage,  followed 
as  it  was  by  the  erasure  of  the  same  from  the  mortgage  records, 
still  stands  in  full  force  and  effect  as  to  all  third  persons  and 
must  continue  to  stand — the  tutorship  having  now  terminated  and  all 
the  property  of  the  tutor  having  been  surrendered  to  his  creditors, 
and  that  the  judgment  below  recognizing  the  general  mortgage  of 
the  minors'  mortgage  on  all  of  the  property  of  the  tutor  from  the 
date  of  the  recording  of  the  extract  of  inventory  is  erroneous,  and 
that  that  mortgage  must  be  restricted  to  the  property  specially  mort- 
gaged by  Zeigler  to  secure  any  amount  which  he  may  owe  as  tutor 
to  the  minors.  We  are  of  the  opinion  that  the  extent  of  the  indebt- 
edness of  the  tutor  has  not  been  sufficiently  shown. 

The  syndics  in  their  brief  call  our  attentioa  to  the  fact  that  upon 
the  extract  of  inventory  on  the  faith  of  the  registry  of  which  the 
general  mortgage  upon  all  the  property  of  the  tutor  is  claimed  the 
name  of  S.  J.  Zeigler  does  not  appear,  and,  as  resulting  from  that 
fact  it  is  claimed  that  the  recording  of  said  extracts  do  not  inform 
the  public  that  any  mortgage  existed  in  favor  of  opponents  on  the 
property  of  a  ^^  person  named  ^^  and  the  recording  is  inoperative. 
Ford  vs.  Tilden,  7  An.  633;  W.  S.  Donnefl  et  aU,  vs.  E.  Gant  et 
al8, ,  24  An.  189 ;  Ernest  J.  Smith  vs.  Miss  Lizzie  Lewis,  45  An.  1457, 
are  relied  upon  in  support  of  this  position. 

The  extracts  recorded  in  Caddo  were  as  follows : 

In  District  Court  of  Caddo. 


Tutorship  of  Minors  \  ^      - «- . 
Sallie  Vance  Zeigler.  J^^'  ^"^^' 


I  hereby  certify  that  the  inv^entory  taken  in  the  above  named 
tutorship  in  Caddo  parish  shows  the  appraised  value  of  said  prop- 
erty sixty- three  thousand  four  hundred  and  twenty -eight  dollars 
and  eight  cents  ($63,428.08). 

Given  under  our  hand  and  seal  this  lltb  day  of  May,  1885. 
(Signed)  W.  P.  Fobd,  ♦ 

Clerk  and  Ex-  Offlcio  Recorder  and  Notary  Public, 
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The  certificate  as  to  the  valae  of  the  Bossier  property  was  similar, 
in  every  respect,  to  that  of  Oaddo  parish,  the  amount  being  thirty- 
flye  thousand  and  fifteen  dollars. 

Upon  the  mari^in  of  each  certificate  of  the  record  book  in  Caddo 
parish  seems  to  have  been  written  the  following: 

(Endorsed)  Canceled  by  special  mortgage  substituted.  Recorded 
in  Mortgage  Book  <<  R,"  page  70,  June  SO,  1888. 

W.  G.  BONBY, 
Deputy  Clerk  and  Ex-  Officio  Deputy  Recorder,  Bossier  Parish, 

The  same  certificates  were  placed  of  record  in  Bossier  parish.  On 
he  naargin  of  the  Bossier  certificates  we  find  the  following  entry : 

cancellation. 
"  State  of  Louisiana,  \ 
"  Parish  of  Caddo.      J 

"  By  reason  of  the  registry  of  the  special  mortgage  executed  by  S. 
J.  Zeigler,   natural  tutor  of  the   minors  of  Sallie   Vance   Zeigler, 
deceased,  recorded  on  pages  512  and  516,  inclusive,  of  Vol.  <'  J"  of 
Mortgages,  in  lieu  of  the  general  mortgage  existing  against  him  as 
natnral  tutor,  by  authorization  of  the  judge  of   the  First  Judicial ' 
District  of  Louisiana,  I  hereby  cancel  this  legal  mortgage  in  full. 
"  Done  officially  on  this  the  i3th  of  July,  A.  D.  1887. 
(Signed)  "J.  H.  Cabeen, 

"  Deputy  Clerk  and  Ex -Officio  Deputy  Recorder,  Bossier  Parish. 

Counsel  of  the  minors  contend  that  the  marginal  entries  showing 
the  cancellation  of  the  general  mortgage  indicates  the  party  who  was 
the  tutor  of  the  minors,  and  cures  any  defect  in  the  original  entries. 
The  Bossier  parish  marginal  note  of  cancellation  is  much  fuller  than 
that  of  Caddo  parish,  the  latter  referring  simply  to  a  special  mort- 
gage having  been  given  in  lien  of  the  general  mortgage,  and  indi- 
cating in  what  record  that  mortgage  could  be  found. 

Appellants  claim  that  the  minors  who  contend  that  the  special 
mortgage  was  as  to  them  absolutely  null  and  void,  should  not  be 
permitted  to  contend  at  the  same  time  that  such  mortgage  is  effec- 
tive in  their  favor  as  against  third  persons.  If  in  point  of  fact  and 
law  the  marginal  entries  sufficed  to  perfect  the  original  record  of 
the  certificates  upon  the  mortgage  books  there  would  be  no  incon- 
listency  in  the  minors  taking  advantage  of  that  fact.  An  act  bad 
for  one  purpose  may  be  good  for  nnother. 
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The  question  comes  back  to  ascertaining  what  effect  these  mar- 
ginal entries  had.  Did  the  mention  in  the  Bossier  records  of  the 
name  of  S.  J.  Zeigler  as  being  the  tutor  of  the  minors  of  Sallie  Vance 
Zeigler  made  for  the  first  time  in  an  entry  of  the  recorder,  showing: 
a  simultaneous  cancellation  of  the  general  mortgage  under  order  of 
court,  convey  such  notice  and  give  such  effect  to  the  original  record 
of  the  certificates  as  to  make  them  good  and  efficacious  under  the 
law  from  that  time  forward,  as  if  the  name  of  Zeigler  as  tutor  had 
appeared  originally  in  the  records?  We  think  not.  The  marginal 
note  is  no  part  of  the  extract  of  inventory  filed.  It  is  upon  the 
instruments  themselves  which  are  recorded  and  as  recorded  by 
which  the  rights  of  parties  are  to  be  rested? 

ON  THE  OPPOSITION  OF  THE*  MERCHANTS  AND  FABMBRS  BANK  OP 
SHREVEPORT. 

S.  J.  Zeigler  specially  mortgaged  to  secure  his  minor  children 
nineteeu-sizty-fourths  of  an  undivided  one-eighth,and  eighty-three- 
one  hundred  and  twenty -eighths  of  an  undivided  one-half  of  the 
Haynes  plantation  to  secure  the  payment  of  seventeen  thousand 
dollars.  Subsequently,  one  of  the  joint  owners,  Nancy  J.  Mitchell, 
instituted  a  suit  for  a  partition  against  the  other  joint  owners, 
including  the  minors  who  were  represented,  and  obtained  a  decree 
for  a  sale  of  the  entire  property  to  effect  a  partition  by  licitation. 
At  the  sale  S.  J.  Zeigler  became  the  purchaser.  It  is  claimed  that 
the  effect  of  the  sale  was  to  extinguish  the  mortgages  and  transfer 
the  mortgage  rights  to  the  proceeds.  The  purchase  of  the  property 
by  one  of  the  joint  owners,  upon  whose  share  rested  a  mortgage  in 
favor  of  his  minor  children  as  tutor,  left  the  minors'  mortgage  rights 
intact  on  his  actual  original  interest  in  the  property.  LeCarpentier 
vs.  LeCarpentier,  5  An.  497;  Life  Association  of  America  vs.  Hall, 
33  An.  49. 

For  the  reasons  herein  assigned,  it  is  ordered,  adjudged  and  de- 
creed that  the  judgment  of  the  District  Cour^.,  recognizing  Mrs.  M. 
F.  Smith  as  entitled  to  four  hundred  dollars  for  attorney's  fees  be 
and  the  same  is  affirmed;  but  that  the  judgment  of  said  court, 
arresting  interest  upon  her  mortgage  claim  from  the  date  of  the  sale 
of  the  property  mortgaged  be  and  the  same  is  hereby  annulled, 
avoided  and  reversed,  and  it  is  now  ordered,  adjudged  and  decreed 
that  she  is  entitled  to  interest  thereon  un'  11  final  payment. 
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It  is  further  ordered,  adjadged  and  decreed  that  the  jadgment  ap- 
pealed from,  rendered  upon  the  opposition  of  the  First  National 
Bank  of  Shreveport,  rejecting  the  demand  of  said  bank ;  that  the 
notes,  of  which  it  declared  itself  the  holder  and  owner  in  said  oppo* 
aition,  be  declared  secnred  as  to  payment  (subject  to  the  partial 
payment  made  thereon)  of  principal,  interest  and  attorney's  fees  by 
special  mortgage  and  vendor's  privilege  on  fractional  block  64  of  the 
eity  of  Sbreveport,  and  upon  the  buildings  and  improvements 
thereon,  be  and  the  same  is  hereby  annulled,  avoided  and  reversed, 
and  it  is  now  ordered,  adjudged  and  decreed  that  said  notes  (subject 
to  the  partial  payment  therein  admitted  in  the  pleadings) ,  together 
with  interest  and  attorney's  fees,  be  and  the  same  are  recognized  as 
secured  by  special  mortgage  and  vendor's  privilege  on  fractional 
block  M  in  the  city  of  Sbreveport,  and  upon  the  buildings  and 
improvements  thereon. 

It  is  ordered,  adjudged  and  decreed  that  the  '*  Plain  Dealing  plan- 
tation," described  and  referred  to  in  the  opposition  of  George  E. 
Gilmer,  under- tutor  of  the  minors  Mary  Lee  and  Vinnie  Zeigler,  be 
and  the  same  is  the  property  of  the  said  minors  in  its  entirety,  the 
interest  therein  which  S.  J.  Zeigler  held  at  one  time  under  the  will 
of  his  wife,  Sallie  Vance,  and  under  and   by  inheritance  from   his 
childfen  Susie  and  Sadie  Zeigler,  having  vested  in  the  said  Mary 
Lee  and  Vinnie  Zeigler  by  reason  of  the  second   marriage  of  S.  J. 
Zeigler  and  by  reason  of  their  inheritance  from  their  sisters  Susie  and 
Sadie  Zeigler,  who  died  intestate  without  issue,  free  from  all  mort  - 
gages  and  encumbrances    placed    thereon  by  S.   J.   Zeigler,   and 
regardless  of  all  transfers  made  by  him. 

It  is  further  ordered,  adjudged  and  decreed  that  S.  J.  Zeigler  is 
the  owner  in  its  entirety  of  the  '^  Haynes  lands"  or  ''Haynes  plan- 
tation" described  in  the  pi  adings,  but  that  the  mortgage  of  the 
minors,  as  it  stood  at  the  time  of  the  partition  of  said  property  ins ti- 
tnted  by  Nancy  J.  Mitchell,  remained  unaffected  by  said  partition 
and  the  sale  herein  made. 

It  is  further  ordered,  adjadged  and  decreed  that  the  interest 
of  S.  J.  Zeigler  in  lots  Nos.  9,  10,  11  and  12  in  Block  62, 
in  Shreveport,  is  limited  to  his  community  interest  therein  in  the 
community  which  existed  between  himself  and  his  deceased  wife, 
Mary  Lee  and  Vinnie  Zeigler,  his  children  having  an  equal  and  similar 
interest  in  the  same. 
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It  iB  farther  ordered,  adjudged  and  decreed  that  the  interest  of  S. 
J.  Zejgler  in  the  lot  in  the  town  of  Benton,  containing  three  acres — 
the  lot  in  the  town  of  Benton  containing  one  acre — in  the  lands 
known  as  the.  '*  Lewis  lands  " — in  the  lands  known  as  the  ''  Datch 
John  HiU  lands,"  and  in  section  28,  township  20,  range  13  east, 
in  Bossier  parish,  all  described  in  the  pleadings,  is  limited  to  his 
community  interest  in  the  community  interest  acquired  in  and  to 
said  property — Mary  Lee  and  Vinnie  Zeigler,  his  children,  having  an 
equal  similar  interest  therein  and  thereto. 

It  is  further  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  recognizing  and  decreeing  as  being  still  operative  and 
in  full  force  the  general  mortgage  in  favor  of  the  minor  children  in 
issue  of  the  marriage  of  S.  J.  Zeigler  with  his  wife,  Sallie  E.  Vance, 
upon  all  the  property  of  S.  J.  Zeigler  by  reason  of  his  tutorship  of 
said  minors,  dating  from  the  date  of  the  recording  in  the  mortgage 
books  of  extracts  of  inventory.  ("  In  the  matter  of  the  tutorship  of 
the  minors  Sallie  Vance  Zeigler"),  regardless  of  the  raising,  under 
judgment  of  court,  of  said  general  mortgage  upon  all  the  property  of 
said  Zeigler  other  than  upon  the  property  authorized  by  said  judg- 
ment to  be  specially  mortgaged  to  secure  the  rights  of  said  minors, 
be  and  the  same  is  hereby  annulled,  avoided  and  reversed,  and  it  is 
now  ordered,  adjudged  and  decreed  that  the  rights  of  said  minors 
against  the  said  S.  J.  Zeigler  and  his  property  as  resulting  from  his 
tutorship  be  restricted  to  the  general  and  special  mortgage  in  their 
favor  on  the  property  authorized  to  be  specially  mortgaged  and 
specially  mortgaged  in  their  favor.  It  is  further  recognized  that  any 
community  indebtedness  which  may  be  due  by  the  community 
between  S.  J.  Zeigler  and  Sallie  E.  Vance  to  the  minors  Mary  Lee 
and  Vinnie  Zeigler  by  reason  of  paraphernal  funds  of  their  mother. 
Sallie  E.  Vance,  having  been  received  by  their  father  S.  J.  Zeigler 
and  applied  to  the  benefit  of  said  community,  is  entitled  to  be  paid 
out  of  the  proceeds  of  the  sales  of  the  mass  of  the  community  prop- 
erty by  preference  over  S.  J.  Zeigler  or  any  separate  creditor  or 
creditors  of  the  said  Zeigler.  The  amount  of  the  indebtedness 
claimed  by  the  minors  Mary  Lee  Zeigler  and  Vinnie  Zeigler  against 
their  tutor,  S.  J.  Zeigler,  and  that  claimed  by  them  as  being  due  to 
them  by  the  said  community  having  not  been  satisfactorily  estab- 
lished, the  judgment  of  the  District  Court  in  their  favor  for  fixed 
amounts  and  ordering  them  to  be  presently  paid  by  preference  out 
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Of  the  commanity  property  and  the  property  strack  by  the  tutorship 
mottgage  in  their  favor  is  hereby  annulled ,  avoided  and  reversed  and 
this  cause  is  remanded  for  the  purpose  of  fixing  the  same,  with  leave 
on  their  part  to  amend  their  pleadings. 

It  is  further  recognized  that  the  syndics'  cession  of  S.  J.  Zeigler 
brought  into  the  insolvency  the  community  property  of  the  com- 
mnnity  between  S.  J.  Zeigler  and  his  wife  Sallie  E.Vance  in  its  entirety, 
and  it  is  ordered  that  the  said  community  be  liquidated  and  settled 
inside  of  the  said  insolvency  according  to  law  and  the  rights  of 
parties. 

It  is  further  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court,  in  so  far  as  it  conflicts  with  the  views  herein 
expressed,  be  and  the  same  is  annulled,  avoided  and  reversed,  but 
otherwise  it  stands  affirmed. 

It  is  farther  ordered  that  the  syndics  recast  their  entire  account 
and  make  the  same  conform  to  the  views  herein  expressed  and  the 
judgment  herein  rendered. 

On  Application  fob  Rehearing. 

Miller,  J.  It  is  insisted  on  the  argument  for  the  rehearing  that 
under  oar  law  there  is  no  legal  subrogation  in  favor  of  the  ordinary 
creditor  who  pays  the  mortgage  creditor  of  the  common  debtor. 
The  cases  cited,  that  the  stranger,  i.  e.,  not  bound,  or  with  no  intent 
in  discharging  the  debt,  acquires  no  right  of  the  creditor  by  paying 
it,  are  familiar.  Curtis  vs.  Kitchen,  8  Martin,  706;  Chalmers  vs. 
Stow,  3  N.  S.  310;  Nolte  vs.  Their  Creditors,  6  N.  S.  175;  NichoUs 
▼8.  His  Creditors,  9  Rob.  476;  Shaw  vs.  Grant,  13' An.  62,  and  others 
of  similar  type.  It  may  be  that  in  some  of  these  cases  the  party 
making  the  payment  was  an  ordinary  creditor  of  the  debtor.  But 
it  is  quite  certain  that  in  none  was  the  subrogation  contended 
for  on  the  ground  that  the  party  claiming  the  subrogation  was 
a  creditor  of  the  debtor.  The  only  case  in  which  we  find  discussed 
the  right  of  the  ordinary  creditor  to  the  mortgage  of  the  creditor, 
whose  debt  the  ordinary  creditor  discharges,  is  that  in  42  An., 
where  the  right  was  conceded,  but  denied,  on  the  ground  peculiar  to 
that  case  stated  in  the  opinion.  So  much  for  the  aid  afforded  by  our 
jnrispradence. 

While  there  is  some  variance  in  the  French  authorities  on  this 
question,  it  must  be  conceded,  we  think,  that  the  subrogation  of  the 
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ordinary  creditor,  acquired  by  his  payment  of  the  mortgage  creditor, 
is  pat  beyond  controversy.  The  theory  of  this  snbrogation 
is,  that  the  creditor  of  inferior  rank,  in  making  the  payment  to  the 
mortgnge  creditor,  has  an  interest  in  the  property  of  the  common 
debtor,  the  pledge  of  both  creditors.  Until  the  superior  mortgage 
debt  is  diacharged,  the  creditor  of  inferior  rank  gets  nothing.  He 
is  concerned,  therefore,  in  making  that  payment  of  the  superior  debt 
which  prevents  a  sacrifice  of  the  common  pledge,  and  affords  the 
creditor  who  makes  the  payment  the  opportunity  to  make  the  prop- 
erty bring  enough  to  pay  and  leave  a  surplus  after  the  superior  debt 
is  satisfied.  The  whole  reasoning  on  which  this  legal  subrogation 
rests,  points  to  the  ordinary  creditor  as  entitled  to  it,  and  excludes 
the  contention  that  the  legal  subrogation  is  restricted  to  the  second 
or  third  mortgage  creditor  who  pays  the  debt  secured  by  the  elder 
mortgage.  The  reason  of  the  subrogation  in  favor  of  the  creditor 
whose  mortgage  is  inferior  exists,  we  think,  with  equal  if  not 
greater  force  in  favor  of  the  ordinary  creditor  whose  payment  stops 
the  sacrifice  of  the  property  under  the  writ  of  the  superior  creditor. 
In  Boileux,  Toullier,  Marcad6  and  others  of  the  French  commenta- 
tors, we  find  the  most  emphatic  recognition  of  this  subrogation  of 
the  ordinary  creditors.  In  Dalloz  Codes  Annot^s,  the  first  para- 
graph that  strikes  the  eye  in  connection  with  Art.  1251  of  the 
Napoleon  Code,  corresponding  with  that  of  our  Code  2160  on  the 
subject,  is  the  affirmance  of  the  legal  subrogation  arising  from  the 
payment  of  the  mortgage  debt  by  the  ordinary  creditor.  After  all, 
on  this  question,  is  not  the  Code  itself  enough?  Its  conciseness  o f 
expression  that  subrogation  takes  place  in  favor  of  the  creditor  who 
pays  another  whose  debt  is  preferable  by  reason  of  his  privilege  or 
mortgage,  would  certainly  seem  to  preclude  any  aid  for  interpreta  - 
tion.  We  think  reason  and  authority,  as  well  as  the  text  of  the 
Code,  sustains  our  opinion  that  gives  the  bank  in  this  case,  the 
creditor  of  Zeigler,  the  subrogation  to  that  mortgage  securing  the 
debt  the  bank  discharged.  Napoleon  Code,  Art.  1251;  4th  Boiileux 
p.  544;  Marcad^,  p.  585;  Civil  Code,  Art.  2160;  Ist  Dalloz  Lee 
Codes  Annot^s,  p.  1070,  paragraphs  Nos.  5  et  seq. 

It  is,  however,  claimed  that  with  all  the  facts  spread  before  us  in 
this  record,  conferring  on  the  bank  this  legal  subrogation,  the  bank 
is  to  be  denied  the  right,  because  in  its  opposition  the  bank  claimed 
ownership  by  purchase  of  the  notes,  and  hence  can  not  claim  own- 
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enhipby  sabrogation.  Payment  to  the  mortgage  creditor  is  the  inci- 
dent both  of  pnrchaae  and  sabrogation.  The  accoants  of  the  bank 
with  Zeigler  wese  the  subject  of  examination  by  both  parties  in  the 
lower  conrt,  and  that  the  bank  was  Zeigler's  creditor  when  it  paid 
the  mortgage  debt  was  proved  and  conceded.  In  the  development 
of  this  proof  and  the  payment  by  the  bank,  its  legal  sabrogation,  if 
oar  view  of  the  law  is  correct,  is  conclusively  shown  and  is  patent 
on  this  record.  Can  we  deny  the  legal  subrogation  because  the  bank 
ctOa  it  a  purchase?  We  have  knowledge  that  it  has  been  held  that 
a  party  claiming  ownership  and  failing  in  that  contention,  can  not 
contend  for  a  privileged  debt.  Sach  relief  would  be  ultra  petitum. 
We  are  apprised,  too,  that  it  has  been  held  that  on  a  rehearing  the 
party  can  not  ask  recognition  of  a  title  not  contended  for  before, 
and  in  one  of  the  cases  actually  repudiated  in  the  original  argument. 
Xogent  vs.  Baisson,  85  An.  108;  Silbernagel  &  Go.  vs.  Baker,  23  An. 
699;  Weil  vs.  Qinnery  Oo.,  42  An.  492.  We  find  in  this  case  no 
soch  difficalties  as  presented  themselves  in  the  cases  cited.  The 
luuik  proved  all  the  facts  requisite  for  the  subrogation,  claimed  it  on 
the  original  argument,  and  it  was  allowed  on  our  original  opinion. 
Our  courts  have  never  been  inclined  to  deprive  the  litigant  of 
rights,  because  in  supporting  the  title  he  asserts,  there  is  some 
variance  between  the  method  of  acquisition  alleged  and  that  proved, 
the  proof  tending  to  sustain  the  si^bstantial  issue,  i.  e.,  title,  and 
conforming  with  and  not  exceeding  the  demand.  It  is  true,  in  this 
daas  of  cases,  or  in  some  of  them,  at  least,  the  fact  of  no  objection 
interposed  to  the  testimony  has  had  its  influence.  In  this  case  no 
ob)ection  on  the  ground  of  variance  was  made.  Bat  irrespective  of 
that,  in  oar  view,  when  the  testimony  adduced  to  sustain  the  title 
alleged  exhibits  only  the  variance  from  that  alleged  as  to  the  mode 
of  acqairing  title,  we  mast  give  effect  to  the  testimony.  Bryan  and 
Wife  vs.  Heirs  of  Moore,  11  M.  26;  Langlineand  Wife  vs.  Broussard, 
12  Martin,  242;  Powell  vs.  Aiken  &  Gwinn,  18  La.  828;  Nichols  vs. 
Morgan,  9  An.  634. 

Oar  re -examination  of  this  case,  however,  leads  to  the  conclosion 
that  Zeigler  is  entitled  to  the  credit  of  five  hundred  and  fifty -three 
dollars  and  five  cents,  of  date  the  2d  March,  1892.  The  credit  accrued 
after  the  notes  were  given,  and  we  can  perceive  no  reason  why  it 
•hoold  not  be  allowed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  our  former 
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jadgment  remain  nndisturbed,  with  this  modiflcation,  that  Zeigler  be 
and  he  is  hereby  allowed  a  credit  on  the  mortgage  notes,  the  sabject 
of  opponent's  opposition,  of  five  hundred  and  fifty-three  dollars  and 
five  cents,  of  date  the  2d  March,  1892,  with  interest  from  that  date. 


No.  12,216. 

E.  S.  Ogdbn  et  al.,  Heibs  op  Julia  Scott  Oqdbn  vs.  The  Lelanb 

University. 

The  heirs  of  a  deceased  wife  are  not  bound  to  await  a  liquidation  of  the  com- 
munity  before  resorting  to  a  petitory  action  to  recover  their  share  of  the  com- 
munity. Murphy  vs.  Jurey  A  Glllis,  9  An.  785;  Tugwell  vs.  Tugwell,  32  An* 
848;  Glasscock  vd.  Clark,  38  An.  584. 

In  a  petitory  action  brought  by  parties  claiming  to  own  undivided  Interests  in  an 
immovable  against  parties  possessing  and  claiming  to  hold  in  Indlvlslon  th« 
whole  immovable,  defendants  are  entitled  to  plead  ihe  prescription  of  ten 
years,  although  an  action  for  partition  is  only  barred  by  thirty  years.  Under 
such  a  cond  itlon  Arts.  1304  and  1305,  C.  C,  regulating  prescription  and  possession 
between  co-heirs  and  co-owners,  do  not  govern.  LeBlanc  vs.  Roberson,  41  A  ii 
1028. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J. 

jP.  C.  Zacharie  for  Plaintiffs,  Appellants. 


J,  Q.  A,  Fellows  and  J.  B.  Orinage  for  defendant.  Appellee. 


Argued  and  submitted  November  5,  1896. 
Opinion  handed  down  November  30,  1896. 
Rehearing  refused  January  4,  1897. 


This  is  a  petitory  action  brought  by  the  heirs  of  Julia  Scott  Ogden , 
deceased  wife  of  Judge  Abner  Nash  Ogden,  for  the  recovery  of  cer- 
tain property  in  the  parish  of  Orleans.  In  the  brief  of  plaintifrs' 
counsel  the  action  is  referred  to  as  follows : 

<<  The  action  was  first  brought  by  only  a  portion  of  the  heirs,  bat 
by  supplemental  petition ;  the  others  joined  so  that  all  the  heirs  now 
sue  for  the   undivided   half  of   the   community   formerly  existing 
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between  Mrs.  Ogden  and  Judge  Ogden.  It  embraces  two  sqaares  of 
ground  with  the  bnildings  valued  at  ten  thousand  dollars,  which  then 
stood  in  the  village  of  Greenville,  now  a  part  of  New  Orleans.  Mrs. 
Ogden  died  in  1856.  Her  succession  was  opened,  but  the  property 
in  qaestion  was  not  sold  in  course  of  administration.  During  the 
war  between  the  States,  Judge  Ogden  being  e.  registered  enemy,  was 
M>Iiged  to  go  with  his  Tamily  into  the  Confederate  lines.  Shortly 
afterward,  in  1864,  these  two  squares  of  ground  were  sold  by  the 
theriir  under  mortgage  foreclosure  proceedings,  the  court  appointing 
a  curator  ad  hoc  to  represent  Judge  A.  N.  Ogden.  The  property 
was  bought  by  William  T.  Hepp,  who  resold  the  property  to  Judge 
A.  N.  Ogden  on  December  15,  1865.  Judge  Ogden,  thinking  he  had 
then  a  valid  title  to  the  whole  of  the  property,  sold  the  two  squares, 
faoildings,  etc.,  to  the  Leland  University  on  April  6,  1870.  This  suit 
vas  instituted  January  16,  1895,  by  plaintiffs  claiming  that  all  of 
these  sales  were  absolute  nullities,  in  so  far  as  they,  as  heirs  of  their 
mother,  were  concerned,  quoad  her  one -half  of  the  community 
property  in  contest. 
Judge  Ogden  died  in  August,  1875. 

By  especial  agreement  of  counsel,  all  the  facts  alleged  in  the  peti- 
tion are  admitted  to  be  true.  The  answer  is  the  plea  of  ten  years' 
prescription  by  possession  for  more  than  that  length  of  time  under 
title  translative  of  property  in  good  faith.  There  being  no  issue  of 
(act,  the  case  was  argued  and  submitted  to  the  court  a  qua.  The 
decision  was  adverse  to  the  plaintiffs  and  in  favor  of  defendants, 
sostaining  the  plea  of  prescription  of  ten  years.  From  that  decision 
plaintiffs  have  taken  an  appeal. 

It  was  admitted  on  the  trial  that  the  mortgage  debt  under  which 
the  foreclosure  proceedings  took  place  was  a  community  debt  of  the 
community  between  Judge  Ogden  and  his  wife. 


The  opinion  of  the  court  was  delivered  by 

KicHOLLB,  O.  J.  Plaintiffs'  claims  are  that  upon  the  death  of  Mrs. 
Ogden,  in  1856,  the  ownership  of  one -half  of  the  community  prop- 
erty devolved  eo  instanti  upon  her  heirs,  subject  to  the  payment  of 
the  community  debts,  and  subject  to  the  right  of  Judge  Ogden  to  the 
DHifnict  daring  his  life.  That  Judge  Ogden  and  his  children  were 
^Ittrefore  co- proprietors  when  the  attempt  to  foreclose  the  Tuyes 
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mortgage  was  made ;  that  the  sale  made  under  those  proceedings, 
at  which  Hepp  bought  was  an  absolute  nullity,  as  a  curator  ad  ?ioc 
CO  aid  not  be  appointed  to  represent  a  registered  enemy;  that  it  has 
been  so  held  in  Dean  vs.  Nelson,  10  Wallace,  172,  and  Lasere  vs. 
Rochereau,  17  Wallace,  439,  and  that  this  court  has  since  those 
decisions  adopted  that  dobtrine,  and  it  now  forms  a  part  of  the  juris- 
prudence of  the  State.  Manning's  Unreported  Oases,  page  841,  is 
cited  in  support  of  that  assertion.  Counsel  concedes  that  under  the 
jurisprudence  existing  at  the  date  of  the  sale  from  Hepp  to  Judge 
Ogden,  and  of  the  latter  to  the  Leland  University,  the  title  to 
Hepp  would  have  been  held  good,  but  he  contends  that  in  reality 
the  sale  was  an  absolute  nullity,  that  the  later  decisions  de- 
termine absolutely  that  fact;  that  it  followed,  therefore,  that  the 
ownership  of  the  heirs  of  the  wife  stood  in  statu  quo  unaiTected  by 
that  sale;  that  Judge  Ogden's  subsequent  purchase  from  Hepp 
could  not,  in  any  way,  affect  the  status  of  the  heirs;  that 
through  that  purchase  he  only  bought  back  his  own  half  inter- 
est in  the  property;  that  even  that  interest  was  not  affected 
by  the  foreclosure  sale,  as  it  was  an  absolute  nullity,  even 
in  so  far  as  his  own  half  interest  was  concerned;  that  the 
payment  by  him  to  Hepp  could  not  be  regarded  in  any  other 
light  than  as  a  payment  of  the  mortgage  debt;  that  the  property 
stood  thereafter  just  as  it  stood  at  Mrs.  Ogden's  death,  one -half 
owned  by  Judge  Ogden  and  one- half  by  her  heirs,  clear  of  mortgage ; 
that  Judge  Ogden  bought  the  property  from  Hepp  under  an  error 
of  law  as  to  the  title  and  the  sale  by  him  of  the  whole  property 
(that  is,  his  own  one- half  and  the  one-half  of  his  children)  was 
another  absolute  nullity  based  on  an  error  of  law;  that  as  the  registry- 
laws  did  not  require  the  recording  of  titles  by  descent,  it  was  the  legal 
duty  of  a  party  proposing  to  purchase  property  to  ascertain  whether 
the  person  from  whom  he  proposed  to  buy  was,  or  was  not,  a  mar- 
ried man ;  whether  the  particular  property  had  not  been  purchased 
during  marriage;  if  so,  whether  or  not  the  wife  had  died,  an 
if  she  had  died,  to  ascertain  and  know  the  precise  steps  which  had 
been  taken  to  divest  her  heirs  of  their  interest  in  the  community 
property ;  that  not  only  was  Hepp  committed  to  a  knowledge  of  all 
the  facts  of  the  case,  but  Judge  Ogden,  buying  from  Hepp,  and  the 
Leland  University  buying  from  Judge  Ogden  (as  a  purchaser  under 
Hepp) ,  were  also  committed  to  a  knowledge  of  the  facts  connected 
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with  Ogden's  original  title,  and  the  subseqaent  facts  bearing  upon 
and  affecting  that  title  (citing  heirs  of  Guillotte  vs.  City  of  Lafayette, 
5  An.  888;  Bennett  vs-  Bennett,  12  An.  254,  and  Williams  vs.  Hunter, 
13  An.  477).  That  Hepp,  Judge  Ogden  and  the  Leland  University 
being  held  to  a  knowledge  of  the  facts  connected  with  the  title, 
if  tbej  pnrcbased  the  property  under  the  erroneous  belief  that  the 
foreclosure  proceedings  were  regular  and  legal  and  divested  Judge 
Ogden  and  his  wife's  heirs  of  their  interest  in  the  property  and 
that  Ogden,  in  purchasing,  acquired  from  Hepp  a  new  title  to  the 
property  in  its  entirety  and  could  legally  convey  the  whole,  such  error 
in  doing  so  was  exclusively  one  of  law,  not  of  fact.  That  this  error 
of  law  could  not  be  made  by  them  the  basis  of  prescription  of  ten 
years,  as  an  error  of  law  could  not  be  made  the  means  for  acquiring 
property  (C.  0.  1846) .  They  contend  that  Hepp's  title,  under  the 
foreclosure  proceedings,  and  Ogden's  title  under  Hepp,  were  not 
titles  which  the  Leland  University  received  honestly  believing  that 
Hepp  and  Ogden  (under  Hepp)  were  really  the  owners  of  the  property 
for  they  knew  or  should  be  held  to  have  known  the  facts  connected 
with  the  title,  and  error  on  their  part,  if  error  there  was  made,  was 
omply  one  of  law.  Oounsel  say  that  the  Leland  University  relied 
upon  Hepp's  title  to  Ogden,  which  title  was  derived  by  him  through 
Uie  illegal  foreclosure  proceedings,  and  that  the  errors  of  law  relative 
to  these  titles  were  such  as  defendant  should  not  have  fallen  into  had 
it  made  due  inquiry,  that  it  was  its  duty  to  have  made  proper  investi- 
gation, which  would  have  disclosed  that  the  property  was  community 
property,  and  that  the  heirs  had  never  been  legally  divested  of  their 
half  interest  therein  (citing  Heirs  of  Quillotte  vs.  Oity  of  Lafayette, 
3  An.  388;  Bennett  vs.  Bennett,  12  An.  254,  and  Williams  vs. 
Hanter,  13  An.  477) . 

Gotusel  in  discussing  his  case  has  overlooked  the  fact  that  the 
property  rights  of  these  parties,  when  presented  to  the  court  to  be 
tested  simply  and  exclusively  by  the  direct  and  immediate  legal 
lesolts  of  an  assumed  absolute  null  adjudication  to  Hepp,  followed 
W  a  sale  by  Hepp  to  Ogden,  and  by  Ogden  to  the  Leland  University, 
fnefrom  any  question  ot  prescription,  would  be  something  essen* 
tially  different  from  their  presentation  with  the  element  of  prescrip- 
tion thrown  into  the  investigation.  It  might  well  be  granted,  if  the 
tdJQdication  to  Hepp  was  an  absolute  nullity,  that  a  sale  made  by 
Mm  to  Ogden  and  by  the  latter  to  the  Leland  University  would  fall 
13 
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under  an  attack  by  the  heirs  of  Mrs.  Ogdea  through  a  petitory 
action  if  such  an  action  had  been  brought  in  time  for  no  question  of 
prescription  to  arise,  and  yet  the  same  result  would  not  be  led  up  to 
when  the  rights  and  obligations  of  parties  would  be  complicated  by 
a  claim  of  ownership  subsequently  acqaired  through  the  ten  years' 
prescription.  A  new  factor,  governed  by  special  rules  and  leading  to 
special  legal  results,  would  enter  into  and  control  the  problem.  Le  t 
it  be  granted  that  the  proceedings  in  the  foreclosure  proceeding  were 
null  and  void;  that  Hepp  acquired  no  title,  and  that  being  the  imme- 
diate and  direct  adjudicatee  at  the  execution  sale,  he  himself  had  no 
such  title  as  would  form  in  his  favor  a  basis  for  prescription;  let  it  also 
he  granted  that  Judge  Ogden,  the  original  owner,  buying  from 
Hepp,  would  occupy  a  similar  position,  would  it  follow  that  a  vendee 
from  Judge  Ogden  would  also  be  necessarily  cut  oiT  from  urging  pre- 
scription? Unquestionably  not.  Counsel  of  plaintiff  insists  that  de- 
fendant relies  upon  the  title  to  Hepp,  but  on  its  own  behalf  defendant 
repudiates  that  idea,  and  says  that  it  relies  exclusively  in  this  case 
upon  its  purchase  from  Judge  Ogden,  and  the  legal  results  flowing  a? 
to  prescription  from  that  purchase ;  that  neither  it  nor  the  court  are 
called  upon  or  authorized  to  go  back  of  its  own  purchase  to  invest!  - 
gate  whether,  in  law,  Ogden  was  the  real  legal  owner  of  the  whole 
property.  If  the  defendant  had  made  the  investigation  of  facts 
which  plaintiffs  claim  it  should  have  made,  it  would  have  found  that 
Ogden,  at  the  time  when  he  was  a  widower,  and  when  his  children 
would  have  no  interest  in  property  then  purchased  by  him,  had  made 
a  purchase  from  Hepp,  claiming  to  be  the  owner.  There  would  be 
no  legal  requirement  for  defendant  to  go  into  an  examination  of 
Hepp's  title  to  see  under  whom  or  how  he  held,  and  so  to  trace  the 
property  back  into  the  community  betwean  Ogden  and  wife.  Ogden 
unquestionaoly  claimed  as  sole  owner,  and  so  sold  as  holding  under 
a  party  claiming  sole  ownership.  In  the  absence  of  allegation  and 
proof  of  facts  showing  that  the  Leland  University  did  not  honestly 
believe  that  Ogden  was  the  real  owner,  the  title  it  acquired  was 
such,  as  under  Arts.  3485  and  3486,  0.  C,  opened  the  door  to  the 
running  of  prescription  in  its  favor.  There  is  nothing  before  us 
going  to  show  that  defendant  did  not  honestly  believe  that  it  was 
purchasing  the  property  from  the  real  owner  or  impugning  its  good 
faith.  (See  on  this  subject  Heirs  of  Ford  vs.  Mills  and  Phillips,  46 
An.  331,  and  authorities  cited.)    But  the  plaintiffs  say  that  prescrlp- 
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tion  coold  not  begin  to  ran  until  Augast,  1875,  when  Jadge  Ogden 
died,  for  the  reason  that  under  the  law  he  was  usufructuary  during 
life  of  the  property,  and  for  the  farther  reason  that  the  community 
had  not  been  settled.  We  see  no  reason  why  the  existence  of 
a  nsafractnary  right  in  the  father  should  have  prevented  the  heirs 
from  liquidating  the  community  at  once,  and  assercing,  by  petitory 
action,  their  rights  of  ownership  in  property  illegally  alienated  by 
him.  There  was  nothing  forcing  them  to  postpone  action  until  the 
termination  of  the  usufruct.  The  sale  by  the  father  to  the  defend- 
ant of  the  property  was  a  renunciation  by  him  of  any  claim  of  future 
Qsafract  upon  the  property  sold. 

The  argument  advanced  by  plaintififs  that  they  were  without  legal 
light  to  institute  a  petitory  action  for  any  speciflc  property  of  the 
oommanity  antil  a  liquidation  of  the  community  is  inconsistent  with 
their  present  attitude  before  the  court.  They  assert  that  the  com  - 
mmiity  is  even  now  unsettled,  and  yet  they  are  before  us  as  plaintiffs 
in  petitory  action.  They  had  the  same  rights  in  1870  in  this  respect 
as  they  have  now. 

But  we  are  not  now  dealing  with  the  question  whether  defendant 
coold  have  successfully  set  up  as  an  exception,  that  the  heirs  of  the 
Tife  could  not  bring  this  action  for  a  specific  piece  of  community 
property  until  the  community  was  liquidated.  Defendant  makes  no 
Boch  point.  What  it  contends  is  that  there  was  no  legal  obstacle  in 
the  way  of  plaintiflfs  placing  themselves  in  position  to  have  brought 
snch  an  action  by  a  forced  liquidation  of  the  community,  imme- 
diately after  the  mother's  death,  had  such  a  liquidation  been  a  nec- 
e^ary  legal  condition  precedent  to  the  institution  of  such  a  suit ; 
that  the  way  to  an  action  being  open  to  them,  they  could  not  by 
^lontary  inaction,  indefinitely  postpone  the  running  of  prescription 
in  defendant's  favor.  (Day  vs.  Collins,  6  An.  689.)  The  legal 
proposition  which  plaintiflfs  contend  for.  that  the  heirs  of  a  wife  can 
not  institute  a  petitory  action  unless  and  until  the  community  be  - 
tween  the  wife  and  her  husband  has  been  liquidated,  has  been  ad- 
vanced a  number  of  times  before  the  court  an  J  passed  on.  The  cir- 
cumstances under  which  it  has  been  advanced  and  the  parties  by 
whom  it  has  been  advanced,  as  affecting  the  decisions  which  have 
^n  rendered,  have  not  been  given  suflacient  weight  to  by  the  plain- 
tiffs. In  Heirs  of  Murphy  vs.  Jurey  &Qillis,  39  An.  786,  we  said: 
"The  heirs  of  a  wife  become  vested  with  a  title  to  her  share  of  the 
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commanity  property  at  the  moment  of  her  death,  aad  thoagh  they 
receive  it  subject  to  the  payment  of  the  commanity  debts,  they  are 
not  bound  to  await  a  liquidation  of  the  commanity  before  resorting 
to  an  action  to  recover  it."  Tugwell  vs.  Tugwell,  32  An.  848,  and 
Glasscock  vs.  Clark,  83  An.  584,  reaffirmed.  Nor  in  sach  action, 
petitory  in  its  character,  is  the  indebtedness  of  the  community,  or 
its  financial  condition  when  dissolved,  a  legitimate  subject  of  inquiry. 
Taylor  Digest,  p.  503,  No.  5. 

The  plaintiffs  assign  as  another  reason  why  prescription  should 
not  run  the  argument  that  when  Ogden  (being  really  only  the  owner 
of  an  undivided  half  of  the  property)  undertook  to  sell  the  whole  of 
the  same  to  the  defendant,  he  conveyed  validly  his  undivided  half 
to  it,  but  the  other  undivided  half  remained  the  property  of  the 
heirs  of  the  wife ;  that  the  heirs  of  the  wife  and  the  defendant  were 
therefore  joint  owners  of  the  property,  and  as  between  joint  owners 
the  prescription  of  ten  years  would  not  be  applicable.  Citing  Heirs 
of  Murphy  vs.  Jurey  &  Gillis,  39  An.  785;  Tugwell  vs.  Tugwell,  32 
An.  848;  Glasscock  vs.  Clark,  38  An.  584;  Simon  vs.  Richard,  42 
An.  846;  56  Texas,  356;  21  N.  E.  Rep.  430;  1  S.  E.  Rep.  625;  14 
South  Rep.  734:  42  N.  W.  Rep.  955;  22  N.  E.  Rep.  529;  28  N.  E. 
Rep.  348,  627. 

The  decisions  cited  refer  to  a  state  of  facts  entirely  different 
from  those  in  the  present  case,  and  have  no  applicability  to  the 
question  as  presented  to  us  in  this  proceeding.  It  will  be  time 
enough  to  discuss  what  prescription  runs  between  go -proprietors 
after  the  fact  of  the  existence  of  the  relation  of  joint  owners  between 
the  parties  shall  have  been  judicially  determined.  Defendant  repu- 
diates the  idea  that  the  plaintiffs  hold  the  property  in  joint  owner- 
ship with  it.  That  issue  is  the  very  one  before  the  court.  Defend  - 
ant  questions  plaintiff's  rights  to  the  undivided  half  of  the  property, 
just  as  he  would  question  the  right  of  a  person  claiming  the  property 
in  its  entirety.  Defendant,  in  its  purchase  of  the  property,  had 
nothing  to  do  with  the  plaintiffs.  Its  purchase  was  of  the  entirety 
of  the  property,  and  it  has  the  right  to  urge  the  prescription  of  ten 
years  conformably  to  the  title  transferred  to  it  to  its  full  extent. 
This  is  not  a  suit  for  a  partition  between  joint  owners,  but  a  petitory 
action. 

In  LeBlanc  vs.  Robertson,  41  An.  1023,  this  court  held  that  in  a 
petitory  action  brought  by  parties  claiming  to  own  undivided  inter- 
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esta  in  an  immovable  a^ainBt  parties  possessing  and  claiming  to  hold 
in  indiyiaioii  the  whole  immovable,  defendants  are  entitled  to  plead 
tbe  prescription  of  ten  years,  although  an  action  for  partition  is  only 
bured  by  thirty  years;  that  presenting  titles  adverse  to  and  exoln- 
cve  of  the  title  set  up  by  the  plaintiiTs,  defendants  were  not  gov  - 
ened  by  Arts.  1804  and  1305  (Revised  Civil  Code)  regulating 
IffCBcription  and  possession  as  between  co-heirs  and  co-owners. 

For  the  reasons  herein  assigned,  it  is  ordered,  adjudged  and 
decreed  that  the  judgment  appealed  from  be  and  the  same  is  hereby 
affirmed. 


If.  /.  Cunningham^  Attorney  General,  and  Q,  A,  Oondrany  District 
Attorney,  for  Plaintiff,  Appellee. 


5.  McCulloh  for  Defendant,  Appellant. 


Argued  and  submitted  December  5,  1896. 
Opinion  handed  down  December  14,  1896. 
Rehearing  refused  January  18,  1897. 


Tbe  opinion  of  the  conrt  was  delivered  by 

NiCHOLLS,  O.  J.     The  indictment  in  this  case  charges  that  the 
^fondant,  "  on  the  fifteenth  day  of  September,  one  thousand  eight 
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107    dS» 
When  1  party  was  entrusted  by  another  with  property  In  one  parish  of  the  State 

to  be  there  returned,  but  instead  of  so  returning  the  property  so  received  in 
tratt,  tbe  party  conceived  in  that  parish  the  intention  of  fraudulently  appro- 
priating the  same  to  his  own  use,  and  in  fartheranceof  that  intention  took  the 
property  to  another  parish  In  the  State  for  the  purpose  of  there  unlawfully  and 
fraodnlently  seiling  or  disposing  of  the  same,  and  did  there  and  then  fraudu- 
lently dispose  of  the  property  and  appropriate  same  to  his  own  use,  such  party 
is  legally  subject  to  indictment  for  eml^ezzlcment  In  the  parish  where  he 
receives  and  was  entrusted  with  the  property. 

APPEAL  from  the  Twentieth  Judicial  District  Court  for  the  Parish 
of  Ascension.     Ouionj  J, 
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hundred  and  ninety -six,  with  force  and  arms,  in  the  parish  of  Ascen* 
sion,  and  within  the  jarisdictlon  of  the  Twentieth  Judicial  District 
Court  of  the  State  of  Louisiana,  being:  then  and  there  a  trustee  of 
Henry  O.  Maher,  Jr.,  did  then  in  his  fiduciary  capacity,  fraudulently, 
wrongfully  and  feloniously  use,  conceal  and  otherwise  embezzle  a 
gold  watch  of  the  value  of  one  hundred  dollars,  a  gold  chain  of  the 
the  value  of  forty  dollars,  a  gold  locket  of  the  value  of  ten 
dollars,  the  whole  valued  at  one  hundred  and  fifty  dollars,  the  lawful 
property  of  said  H.  O.  Maher,  Jr.,  which  had  been  there  entrusted  to 
his  care,  keeping  and  possession  by  the  said  H.  O.  Maher,  Jr.,  with 
the  felonious  intent  to  convert  the  same  to  his  own  use  and  benefit, 
and  to  deprive  the  said  H.  O.  Maher,  Jr.,  of  his  lawful  property." 
The  only  matter  called  to  our  attention  by  counsel  of  defendant  is 
contained  in  a  bill  of  exceptions,  in  which  it  is  recited  **that  on  the 
trial  of  the  cause  the  State  attempted  to  show  that  the  watch  which 
accused  is  charged  in  the  information  with  having  embezzled  was 
pledged  in  the  city  of  New  Orleans  by  accused  to  a  pawnbroker ; 
and  that  to  any  and  all  evidence  of  any  use  made  in  the  city  of  New 
Orleans  of  said  watch,  by  said  accused,  defendant  objected  on  the 
ground  that  the  same  was  inadmissible  under  the  information  which 
charges  the  accused  with  having  wrongfully  converted  c»aid  watch  to 
his  own  use  in  the  parish  of  Ascension — that  the  court  overruled  said 
objection,  on  the  ground  that  should  the  State  produce  evidence  to 
show  that  accused  had  formed  the  intention  of  converting  the  watch 
to  his  own  use  in  the  parish  of  Ascension  and  pursuant  to  said  inten- 
tion so  formed  in  said  parish  had  gone  to  the  city  of  New  Orleans 
and  there  pawned  said  watch,  accused  could  be,  under  the  law 
prosecuted  either  in  said  city  or  in  said  parish ;  that  said  evidence 
was,  therefore,  admissible;  that  he  would  charge  the  jury  that 
unless  they  found  from  the  evidence  that  accused  had  formed  the 
intent  to  convert  said  watch  in  the  said  parish,  they  must  dis- 
charge the  said  Sullivan;"  that  to  this  ruling  defendant  excepted 
and  reserved  a  bill  of  exceptions. 

Appended  to  the  bill  is  the  following  statement  of  the  judge:  ''As. 
stated  in  the   foregoing  bill  of  exceptions,  I  allowed  the  State  to 
show  the  fact  that  the  property  alleged  to  have  been  embezzld^  by 
defendant  was  pawned  by  him  in  the  city  of  New  Orleans,  but  I 
stated  at  the  time  that  I  would  charge  the  jury  that  unless  the  - 
accused  had  wrongfully  appropriated  the  property  in  Aacenaion. 
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parish,  and  had  conceived  the  idea  of  converting  it  to  his  own  use 
in  said  parish,  they  coald  not  convict  him,  and  I  did  so  charge  the 
jury,  and  expressly  stated  to  them  that  if  accused  had  only  conceived 
the  idea  of  appropriating  the  property  in  the  city  of  New  Orleans, 
be  coald  not  be  convicted  in  Ascension  parish."  The  accused  was 
foaad  gailty  by  the  jary  and  sentenced  to  one  year's  imprisonment 
at  hard  labor  in  the  penitentiary.     He  appealed. 

No  objection  appears  to  have  been  made  to  the  indictment,  nor  to 
the  charge  given  by  the  court.  No  plea  to  the  jurisdiction  of  the 
ooart  was  entered.  Defendant  went  to  trial  without  objection. 
The  case  comes  to  us  on  an  objection  by  defendant  to  the  reception 
of  eridence  nnder  the  recitals  of  the  information.  Defendant's 
oomplaint  is,  that  under  the  allegations  of  the  information  it  was  not 
competent  for  the  court  to  allow  testimony  to  show  that  the  watch 
charged  to  have  been  embezzled  was  pawned  in  the  city  of  New 
Orieans.  He  made  no  motion  to  strike  out  the  evidence.  (See  Rice 
onCriminai  Evidence,  Vol.  3,  Sec3.  256  et  aeq.).  He  made  no  attempt 
to  make  use  of  the  fact  complained  of,  for  a  new  trial. 

Id  the  brief  filed  in  behalf  of  the  defendant  we  understand  his 
eoansel  to  maintain  that  as  the  <'  possession  "  of  the  jewelry  had  been 
giren  to  defendant  by  the  owner,  and  his  original  possession  was 
lawful — he  continued  to  hold  the  same  lawfully  until  actual  conver- 
Qoo.  That  even  if  he  conceived  in  the  parish  of  Ascension  the  idea  of 
disposing  of  the  goods  ia  the  city  of  New  Orleans,  and  left  that  par- 
ish, taking  the  goods  with  him  for  the  purpose  of  there  accomplish- 
ing; his  design,  he  was  guilty  of  no  crime  when  he  crossed  the  parish 
line.  That  he  still  held  them  lawfully  in  possession,  and  the  mere 
'^intent  to  commit"  did  not  change  the  character  of  the  possession; 
and  that  when  the  intent  to  convert  became  coupled  with  the  fact  of 
conversion,  then,  for  the  first  time,  was  there  a  crime  committed, 
and  that  conversion  took  place  in  New  Orleans. 

The  case  comes  before  us  with  a  judgment  of  the  District  Court 
for  the  parish  of  Ascension  based  upon  the  verdict  of  a  jury  convicf- 
ing  defendant  of  embezzlement,  charged  to  have  been  committed  in 
the  parish  of  Ascension.  Upon  what  particular  evidence,  or  on 
vhat  precise  theory  of  the  law  the  jury  acted  in  finding  the  verdict, 
we  can  not  say  with  any  certainty.  If  the  act  of  appropriation  or 
^poealf  by  defendant,  of  the  property  took  place  in  the  city  of 
New  OrieanSy  as  defendant  intimates  that  it  did,  we  only  come  to  a 


200  SUPREME  COURT  OP  LOUISIANA. 

• 

state  T8.  Sullivan. 


knowledge  of  that  fact  inferentially  through  reference  made  by 
counsel  and  the  coart  to  the  admission  of  the  testimony  against  the 
reception  of  which  he  argued  and  still  complains.  We  understand 
him  to  say  that  but  for  that  evidence  there  would  have  been  nothing 
before  the  jury  to  show  unlawful  appropriation  or  conversion,  and 
that  the  jury  would,  but  for  this,  have  been  forced  to  acquit  him. 
Of  the  correctness  of  that  proposition,  we  are  not  advised.  We 
know  nothing  of  what  occurred  between  defendant  and  Maher  in 
the  parish  of  Ascension  before  defendant  pawned  the  watch  in  New 
Orleans,  nor  do  we  know  anything  of  what  occurred  in  that  parish 
afterward.  (State  vs.  Foster,  8  An.  292.)  We  would  infer  from  the 
judge's  charge,  followed  as  it  was  by  the  verdict,  that  matters  had 
occurred  in  Ascension  parish  of  a  character  such  as  to  warrant  the 
verdict  independently  of  the  act  of  pawning  in  New  Orleans.  That 
act  may  have  been  only  offered  as  "  evidence  "  and  cumulative  evi- 
dence of  a  prior  embezzlement,  and  may  have  been  very  properly 
admitted  to  show  intent. 

Defendant  was  indicted  under  Section  905  of  the  Revised  Statutes, 
which  declares  that  *'  any  servant,  clerk,  broker,  agent,  consignee, 
trustee,  attorney,  mandatory,  depository,  common  carrier,  bailee, 
curator,  testamentary  executor,  administrator,  tutor  or  any  person 
holding  any  office  or  trust  under  the  executive  or  judicial  authority 
of  this  State,  or  in  the  service  of  any  public  or  private  corporation 
or  company,  who  shall  wrongfully  use,  dispose  of,  conceal  or  other- 
wise embezzle  any  money,  bill,  etc.,  *  *  ^i  shall  suffer  impris- 
onment," etc. 

The  term  *'  embezzle,"  used  in  the  statute,  is  one  which  has  a 
well  recognized  and  accepted  common  meaning,  as  much  so  as  the 
word  to  '*  burn  "  or  to  '*  carry  away."  (See  Bishop's  Oriminal  Pro- 
ceedings, Section  322.) 

Webster  defines  it  as  '<  to  appropriate  fraudulently  to  one's  own 
use,  as  that  entrusted  to  one's  care;  to  apply  to  one's  private  use  by 
a  breach  of  trust  as  to  embezzle  public  money."  It  has  received 
frequent  judicial  construction.  It  is  a  broader  term  than  larceny 
under  our  law,  but  is  not  exclusive  of  it,  as  counsel  contends.  (See 
State  vs.  Wolff,  34  An.  1154.) 

It  is  not  of  the  essence  of  the  ^^  commission"  of  the  crime  of 
embezzlement  (if  committed  within  the  State),  that  all  of  the  ele- 
ments of  the  crime  should  be  consummated  in  the  same  parish 
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fchoagh  the  qaestion.as  to  where  the  crime  was  committed  affects  the 
jnriBdictioii  of  the  court  in  which  the  accused  may  be  brought  to 
trial. 

Defendant's  contention  that  the  place  of  an  ultimate  unlawful  sale 
or  pawning  of  property  by  a  person  holding  the  same  through  fidu- 
ciary relations  with  the  owner  is  the  only  test  and  criterion  of  the 
place  where  embezzlement  of  that  property  was  effected,  and  that 
antecedent  acts  by  him,  in  other  localities,  are  to  be  taken  and  con- 
sidered as  merely  acts  leading  up  to  an  embezzlement  there,  is  not, 
in  our  opinion,  sound. 

Though  defendant  does  not  present  this  case  specifically  as  one 
ioToIving  the  jurisdiction  of  the  District  Court  of  the  parish  of  As- 
cension over  the  trial  of  this  cause,  we  think  it  may  be  well  to  say, 
that  if  that  question  arose  it  sprang  entirely  from  the  evidence  on 
the  trial  of  the  case,  and  not  from  the  averments  of  the  indictment 
or  from  defendant's  pleadings. 

We  are  of  the  opinion  that  if  the  jewelry  received  by  the  defend- 
ant and  entrusted  to  him  by  H.  O.  Maher  was  received  in  the  parish 
of  Ascension,  to  be  there  returned,  but  that  instead  of  doing  so 
defendant  conceived,  in  that  parish,  the  intention  of  fraudulently 
appropriating  the  same  to  his  own  use,  and  in  furtherance  of  that 
intention  he  took  the  same  to  the  city  of  New  Orleans  for  the  pur- 
pose of  there  unlawfully  and  fraudulently  sellitig  or  disposing  of 
the  same,  and  that  he  did  there  fraudulently  sell  and  dispose  of  the 
same  and  appropriate  the  same  to  his  own  use,  he  was  legally  sub- 
ject to  indictment  in  the  parish  of  Ascension  for  embezzlement. 
(See  American  and  English  Encyclopeadia  of  Law,  Vol.  6,  verbo 
Embezzlement,  35  Ohio,  page  — . 

For  the  reasons  herein  assigned  the  judgment  appealed  from  is 
aiBrmed. 


No.  12,120. 

Mbs.  Mary  Berwick,  Wife  of  James  D.  Oapbon,  vs.  A.  G.  Frebb, 
Sheriff,  et  al. 

The  certificate  of  the  Judge  authorizing  a  married  woman  to  borrow  money 
and  mortgage  her  property  for  her  separate  use  and  benefit  shifts  the  burden 
of  proof  as  to  the  character  of  the  engagment  from  the  creditor  to  the  w^fo. 


202  SUPREME  COURT  OP  LOUISIANA. 

Berwick,  Wife,  m.  Sheriff  et  al. 

The  mere  fact  that  a  married  woman  has  been  authorized  to  borrow  a  fixed 
amount  does  not  necessarily  bind  her  if  she  sabsequently  undertakes  to  bind 
herself  for  that  amount. 

Where,  on  the  face  of  an  act  of  mortgage  by  the  wife,  knowledge  was  brought 
home  to  the  mortKagee  thit  the  money  about  to  be  borrowed  was  Intended  to 
be  used  for  the  purposes  of  cultivating  a  plantation  carritjd  on  by  the  husband 
for  the  benefit  of  the  community,  the  wife  will  not  be  bound. 

A  PPEAL  from  the  SeveDteenth   Jadicial   District  Court  for  the 
^     Pariah  of  St.  Mary.     Allen,  J. 


D.  Caffery  &  Son  for  Plaintiff,  Appellant: 

One  who  takes  a  mortgage  from  a  married  woman,  knowing  that  the 
money  loaned  will  enare  to  the  benefit  of  the  husband^  or  with 
good  ground  to  believe  that  it  will,  has  no  valid  claim  against 
the  wife,  even  though  the  mortgage  was  granted  under  the  ludi- 
cial  authorization  provided  for  in  Arts.  126,  127  and  128  of  the 
Civil  Code.  C.  C,  Art.  2398;  Chaffe  vs.  Watts,  37  An.  838; 
Qibson  vs.  Hitchcock,  37  An.  209;  Barthe  vs.  Kasa,  30  An.  940; 
Claverie  vs.  Gerodias,  30  An.  292. 

The  ownership  of  a  plantation  in  indivision  by  a  husband  aAd  wife, 
and  the  joint  cultivation  thereof  by  them,  implies  and  necessi- 
tates the  existence  between  them  of  a  partnership,or  some  other 
contractual  relation  not  permitted  by  law.  Smith  vs.  Wilson, 
10  An.  255;  Benton  vs.  Roberts,  4  An.  216;  Valensin  vs.  Valen- 
sin,  28  Fed.  Bep.  599;  Vaiden  vs.  Hawkins,  6  Sou.  Bep.  22^; 
Burgess  vs.  Badger,  12  West,  810;  Dame  vs.  Kempster,  6  N. 
Eng.  93;  Bank  vs.  Altheimer,  8  West,  562;  Domat,  Part  1, 
Book  II,  Tit.  V,  Sec.  2,  Art.  1488;  Toullier,  Droit  Civil,  Book 
7,  Sec.  155,  p.  91;  Merlin  Repertoire,  Tome  6,  p.  86,  verbo 
Indivis. 

A  creditor  who  knows  of  the  joint  ownership  and  joint  cultivation  of 
the  spouses  is  bound  to  know  the  legal  status  of  such  joint 
ownership  and  cultivation.  Ignorantia  legia  neminem  excusat. 
C.  C,  Art.  2285. 

A  mortgage  t  ken  by  a  creditor  aware  of  a  state  of  facts  from  which 
the  law  would  deduce  non- liability  of  the  wife,  is  not  protected 
by  the  certificate  granted  under  the  Act  of  1855;  afortiorif  must 
such   protection  be    denied   where  the    wife  produces    direct 
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evidence  assailing^  the  bona  fides  of  the  creditor,  and  showins^ 
that  he  regarded  the  husband  as  his  debtor. 

When  a  wife  is  authorized  by  a  judge,  under  the  Act  of  1885,  to 
mortgage  her  separate  property  for  a  certain  sum,  for  a  certain 
purpose,  and  for  a  loan  of  a  certain  character,  and  she  thereupon 
executes  a  mortgage  for  a  different  sum,  for  a  purpose  in  addi- 
tion to  the  one  recited  in  the  certificate,  and  for  a  loan  of  a 
different  character  than  that  authorized,  whoever  endeavors  to 
enforce  the  mortgage  must  prove  aliunde  that  the  debt  enured 
to  the  separate  benefit  of  the  wife.  Oonrad  vs.  LeBlanj,  2a 
An.  123. 

The  certificate  of  the  judge  is  authority  for  both  the  security  and  the 
contract;  and  if  the  wife  is  directed  to  mortgage  her  property 
and  to  pledge  the  crop  thereon  for  the  purpose  of  securing 
advances  on  a  crop  to  be  made  on  the  property,  and  the  pledge 
of  the  crop  is  disregarded,  and  the  property  alone  is  encumbered 
for  the  whole  amount  of  the  loan,  the  certificate  has  been 
violated  in  that  there  was  an  injurious  variance  between  the 
security  allowed  and  that  given.     O.  C,  Art.  128. 

There  can  be  no  valid  sale,  either  directly  or  indirectly,  and  either 
with  or  without  a  consideration,  from  a  wife  to  a  husband.  0. 
C,  Arts.  1790  and  2446. 

Where  a  person  avowedly  interposed  takes  title  to  a  wife's  property, 
and  on  the  same  day,  before  the  same  notary  and  in  the  pres- 
ence of  the  same  witnesses,  immediately  sells  same  to  her  hus- 
band, taking  the  notes  of  the  husband  to  represent  the  price, 
the  confessed  object  of  the  transfer  being  to  give  an  extension 
of  time  on  a  mortgage  previously  affecting  the  wife's  property, 
the  whole  transaction  must  be  considered  as  one  between  wife 
and  husband,  and .  is,  therefore,  null.  Parnell  vs.  Petrovic,  14 
An.  601;  Vicknair  vs.  Trosclair,  46  An.  373;  Layman  vs.  Vick- 
nair,  4'?  An.  679. 

Any  third  person  is  placed  on  his  guard  by  records  showing  that  the 
wife's  property  had  passed  from  her  into  the  immediate  posses* 
Bion  of  her  husband ;  and  much  more  is  a  person  who  actively 
procured  the  transaction  held  chargeable  with  the  equities. 
Layman  vs.  Vicknair,  47  An.  679. 

Mortgages  are  not  negotiable,  and  the  equities  are  always  pleadable 
against  a  third  holder  who  has  not  been  deceived  into  purchas- 
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ing  by  the  apparent  straightnesB  of  the  records.  Layman  vs. 
Vicknair,  47  An.  679. 

One  who  bays  without  warranty  gets  nomore  than  a  mere  qnit -claim, 
an  equitable  right,  which  is  not  bettered  or  strengthened  by  the 
circnmstauce  that  one  who  bays  withsach  a  title  is  a  third  holder. 
Eastman  vs.  Beller,  3  R.  253;  11  R.  441;  17  La.  403;  20  An.  250. 

An  administrator  can  not,  without  an  order  of  court,  transfer  nego- 
tiable assets  belonging  to  the  succession  represented  by  him; 
still  less  can  he  divest  the  succession  of  title  by  a  private  agree- 
ment to  sell,  in  the  absence  of  the  fixing  or  payment  of  the 
price  and  without  a  delivery  of  the  thing  agreed  to  be  sold.  Nich- 
olson vs.  Chapman,  1  An.  222;  Burbank  vs.  Payne,  17  An.  15. 


L.  F.  Suthon  for  W.  J.  Suthon,  Defendant,  Appellee. 


E,  Howard  McCaleb  for  Mrs.  M.  G.  T.  Stemple,  Guardian,  Defend- 
ant, Appellee: 

Where  a  married  woman  borrows  money,  and  is  properly  authorized 
by  the  judge  to  do  so  under  Arts.  126,  127  and  128  of  the  Civil 
Code,  she  is  absolutely  bound  in  the  absence  of  proof  of:  (1) 
Fraud  or  marital  coercion,  concurred  in  by  or  known  to  the 
creditor.  Gibson  vs.  Hitchcock,  87  An.  209.  (2)  When  the  loan 
was,  to  the  creditor's  knowledge,  for  the  benefit  of  the  husband 
or  to  secure  his  debt.  30  An.  940,  291;  31  An.  734;  26  An.  787. 
In  the  absence  of  such  guilty  knowledge,  on  the  creditor's  part,  the 
judge's  certificate  is  a  complete  protection  to  him.  82  An. 
1103;  28  An.  232,  494. 
To  destroy  the  legal  effect  of  the  judge's  certificate,  'Hhemost  posi- 
tive and  satisfactory  proof"  is  required.  Blake  vs.  Nelson,  29 
An.  249. 
Evidence  of  the  loose  confession  of  a  deceased  person  has  little  or 
no  effect,  particularly  when  contrary  to  rights  shown  by  written 
evidence,  or  when  other  evidence  can  be  procured.  10  L.  355 ; 
6  An.  763;  2  R.  299;  7  R.  Ill,  146;  8  An.  277;  10  An.  279;  14 
An.  274;  12  An.  401. 
If  the  original  mortgage  granted  by  a  married  woman  is  valid  and 
legal,  a  subsequent  transfer  to  the  creditor  of  the  property 
mortgaged,   in  satisfaction  of  the  mortgage  debt,   is  likewise 
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▼alid  and  legal,  when  the  consideration  is  adequate.  The  inter- 
position of  a  person  to  receive  title  for  the  creditor  does  not 
affect  the  validity  of  such  a  transfer.  Lester  vs.  Sheriff,  46  An. 
340. 

The  consideration  is  adequate  when  it  exceeds  the  assessed  value* of 
the  property  on  the  assessment  roll,  which,  after  the  approval 
of  the  police  jury,  as  a  board  of  reviewers,  has  a  gua«i -judicial 
character.     Railroad  Company  vs.  Sheriff,  88  An.  760. 

The  good  faith  of  a  money  lender  is  to  be  tested  by  the  public  rec- 
ords alone.  **  No  other  notice  can  prove  knowledge '»  as  to  the 
ownership  of  property.  The  rule  applies  to  married  women. 
Boyer  vs.  Sheriff,  40  An.  660;  Broussard  vs.  Broussard,  45  An. 
1085. 

If  Ihe  condition  of  the  property  is  such  as  to  invoke  inquiry,  then 
where  the  public  records  disclose  no  equities,  in  the  case  of 
married  women,  ^*an  affirmative  showing  may  be  required 
against  an  attack  made  by  the  wife."  If  such  be  the  case  here, 
such  affirmative  showing  has  been  made,  and  a  valid  considera- 
tion to  the  wife  has  been  proven.  Layman  vs.  Vicknair,  46  An. 
679. 


Argued  and  submitted  May  20,  1896. 
Opinion  handed  down  June  28,  1896. 
Rehearing  refused  January  4,  1897. 


Statement. 

On  the  4th  of  February,  1890,  Mrs.  Mary  Berwick,  wife  of  James 
D.  Capron,  aided,  authorized  and  assisted  by  her  husband,  presented 
a  petition  to  the  judge  of  the  Nineteenth  Judicial  District  Court  for 
the  parish  of  St  Mary,  in  which  she  averred  that  she  was  the  owner 
in  her  own  right  as  her  separate  paraphernal  property  of  the  undi- 
vided half  of  a  certain  plantation  in  that  parish,  which  she  described. 
That  she  was  administering  the  same  for  her  benefit  and  account 
outside  of  the  community  between  herself  and  her  husband;  that 
she  was  engaged  in  the  cultivation  and  administration  of  same  as  a 
sngar  plantation,  and  was  in  need  of  funds  for  the  proper  and  profit- 
ible  cultivation  and  working  of  the  same ;  that  she  had  applied  to 
Mr.  D.  O.  McOan,  of  the  city  of  New  Orleans,  for  funds  for  the  pur- 
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poses  aforesaid,  and  the  said  D.  0.  McCan  agreed  to  advance  her 
the  sum  of  ten  thousand  dollars  as  it  might  be  required  during  the 
current  year  1890,  in  order  to  enable  her  to  procure  the  necessary 
supplies  and  pay  the  necessary  expenses  of  working,  cultivating, 
harvesting  and  marketing  the  crops  of  cane,  corn  and  other 
produce  to  be  grown  and  cultivated  on  said  plantation;  that 
the  said  D.  O.  McCan  required  from  her  a  special  mortgage  on 
her  aforesaid  property,  and  a  factor's  lien  and  privilege  on  all  the 
crops  and  products  of  the  aforesaid  property  for  the  current  year 
1890,  to  secure  him  in  his  aforesaid  advances  not  exceeding  ten 
thousand  dollars.  •  Wherefore  she  prayed  the  said  judge  to  authorize 
her  to  make  the  aforesaid  loan  for  the  purposes  aforesaid,  and  to 
secure  same  by  a  special  mortgage  on  her  aforesaid  property,  and 
also  a  lien  and  privilege  on  all  the  crops  and  products  grown  and 
produced  on  same  during  the  current  year  1890.  The  District  Judge 
rendered  the  following  order  upon  this  petition : 

**  Having  examined  Mrs.  Mary  D.  Capron  separate  and  apart  from 
her  husband,  James  D.  Capron,  and  being  satisfied  from  such  exam- 
ination that  the  sum  of  money  which  she  contemplates  borrowing 
from  D.  C.  McCan,  as  stated  in  the  foregoing  petition,  is  for  her  own 
u^e  and  benefit,  and  that  of  her  separate  estate,  and  not  for  the 
benefit  of  her  said  husband,  or  the  payment  of  his  debts,  nor  those 
of  the  community  heretofore  existing  between  said  parties,  I  hereby 
authorize  the  said  Mrs.  Mary  D.  Capron  to  borrow  the  said  sum  of 
ten  thousand  dollars  from  the  said  D.  C.  McCan,  and  to  secure  the 
same  by  a  special  mortgage  on  her  paraphernal  property,  and  also 
by  a  lien,  privilege  and  pledge  on  the  crops  to  be  grown  on  her  said 
property  during  the  year  1890.  Granted  in  chambers,  this  4th  day 
of  February,  1890." 

On  the  7th  of  February,  1890,  a  notarial  act  was  executed  before 
Andrew  Hero,  notary,  to  which  James  D.  Capron  and  his  wife  and 
D.  C.  McCan  were  parties.  In  this  act  Mrs.  Capron  appeared. as  act- 
ing under  the  authority  of  her  husband  and  of  the  certificate  or  order 
of  the  District  Judge  just  copied.  The  act  recited  that  she  acknowl- 
edged herself  indebted  to  McCan  in  the  sum  of  ten  thousand  dollars, 
borrowed  money  had  of  him  under  and  by  virtue  of  the  said  certifi- 
cate; that  in  settlement  and  as  evidence  of  said  indebtedness,  she 
had  furnished  her  two  promissory  no^es  of  five  thousand  dollars 
«ach,  drawn  by  her  to  her  own  order  and  by  her  endorsed,  counter- 
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ligned  by  her  hasband,  payable  one  and  two  years  after  date,  with 
interest  at  the  rate  of  eight  per  cent,  per  annum  from  maturity  until 
paid;  that  interest  for  the  first  year  had  been  paid  in  advance,  and 
that  the  interest  for  the  second  year  was  represented  by  a  prom- 
iasory  note  also  then  executed  by  Mrs.  Capron  of  like  tenor  for  four 
liondred  dollars,  payable  two  years  after  date. 

That  in  order  to  secure  payment  of  the  said  notes  Mrs.  Capron 
specially  mortgaged  in  favor  of  McCan  her  undivided  half  interest 
in  tlie  property  mentioned,  cultivated  as  a  sugar  plantation.  That 
in  order  to  more  fully  secure  the  punctual  payment  of  the  said  notes, 
James  D.  Capron  specially  mortgaged  his  undivided  half  of  said 
property  in  favor  of  McCan — to  the  end  and  effect  that  the  planta- 
tion and  appurtenances  in  its  entirety  should  be  mortgaged  as  secu- 
rity for  the  payment  of  the  notes.  It  was  expressly  declared  in  the 
act  that  it  was  agreed  and  understood  by  and  between  the  parties  to 
the  act  that  the  said  mortgagee  should  have  the  exclusive  right  to 
apply  the  net  proceeds  of  all  products  shipped  and  all  payments  of 
money  made  to  him  to  the  payment  of  any  indebtedness  which 
might  (may)  be  then  due  or  which  might  (may)  hereafter  become 
due  to  said  mortgagee  by  said  mortgagors,  whether  upon  an  open 
account  or  to  the  debt  secured  and  intended  to  be  secured  by  the  act, 
according  to  the  said  mortgagee's  view  of  the  exigency  of  the  case; 
that  such  application  might  (may)  be  made  at  such  times  and  in 
BQch  manner  as  said  mortgagee  might  (may)  elect;  that  no  applica- 
tion of  such  proceeds  of  sales  or  money  to  the  payment  of  any  debt 
on  open  account  which  might  be  due  to  the  said  mortgagee  by  the 
said  mortgagors  should  impair,  lessen  or  prejudice  the  indebtedness 
evidenced  by  the  notes  and  secured  by  the  mortgage,  and  that  said 
mortgagee  should  have  the  full  and  undisputed  right  to  impute  pay- 
ment as  he  might  determine  to  whatsoever  debt  might  (may)  be  due 
him  by  said  mortgagors.  Production  of  the  certificate  of  mortgages 
in  the  parish  of  St.  Mary  was  waived.  The  certificate  or  order  of 
the  District  Judge  was  annexed  to  the  act. 

On  the  13th  of  April,  1893,  by  act  before  John  J.  Ward,  notary 
public,  James  Capron  sold  his  undivided  half  of  the  property  mort- 
gaged to  Charles  J.  McMurdo  in  consideration  of  the  price  of  nine 
thousand  one  hundred  and  twenty -four  dollars.  The  act  of  sale 
recited  that  the  purchaser  was  the  holder  and  owner  of  four  prom- 
issory notes,  for  the  sum  of  two  thousand  dollars  each,  drawn  by 
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Capron  to  bis  own  order  and  by  himself  endorsed,  bearing  interest  at 
the  rate  of  eight  per  cent,  per  annum  from  January  1,  1890,  until 
paid,  said  notes  amounting,  at  the  date  of  the  sale,  in  principal  and 
interest,  to  the  sum  of  nine  thousand  one  hundred  and  twenty -four 
dollars,  and  being  the  notes  given  by  Capron  to  his  vendor,  Mrs. 
Allen,  in  payment  of  the  property  conveyed.  That  their  payment 
was  secured  by  special  mortgage  on  the  property  sold,  with  vendor's 
privilege,  and  that  the  vendor  had  agreed  to  accept  and  receive  said 
notes  in  settlement  of  said  purchase  price.  The  act  declared  that  in 
full  settlement  of  the  purchase  price  the  purchaser  had  surrendered 
and  delivered  the  four  aforesaid  notes  to  the  vendor,  who  acknowl- 
edged receipt  of  the  same,  declaring  himself  therewith  fully  satis- 
fled  and  paid  and  granted  the  purchaser  a  full  acquittance  and  dis- 
charge for  the  aforesaid  price. 

The  notes  having  been  produced  and  canceled,  authorization  was 
given  to  the  recorder  to  cancel  and  erase  the  inscription  of  the 
mortgage  securing  the  same. 

On  the  same  day,  before  the  same  notary,  Mrs.  James  D.  Capron 
sold  her  undivided  half  in  the  same  property  to  Charles  J.  McMurdo 
for  the  price  of  ten  thousand  nine  hundred  and  flfty-flve  dollars. 
The  act  recited  that  the  purchaser  was  the  holder  and  owner  of  two 
notes,  of  five  thousand  dollars  each,  drawn  by  Mrs.  Capron  to  her 
own  order  and  by  her  endorsed,  countersigned  by  her  husband, 
which  notes,  in  principal  and  interest,  at  the  date  of  sale,  amounted 
to  said  sum  of  ten  thousand  nine  hundred  and  fifty -five  dollars;  that 
said  notes  wt^re  those  secured  by  the  special  mortgage  on  the  prop- 
erty sold  in  favor  of  D.  C.  McCan  by  the  act  of  February  17,  1890, 
before  Hero,  notary,  and  that  the  vendor  had  agreed  to  accept  and 
receive  said  notes  in  settlement  of  t)ie  purchase  price.  The  parties 
declared  that  said  price  had  been  settled  and  liquidated  by  the  pur- 
chaser's surrendering  and  delivering  to  the  vendor  the  said  notes, 
**  they  having  been  canceled  in  the  presence  of  the  notary,  the 
holder  acknowledging  payment  of  the  same  and  granting  Mrs. 
Capron  full  acquittance  and  discharge  therefor."  The  notes  having^ 
been  canceled,  authorization  was  given  to  the  recorder  to  erase  the 
inscription  on  the  mortgage  books  of  the  mortgage  securing  the 
same. 

On  the  same  day  the  same  notary,  Charles  J.  McMurdo,  sold  the 
property  in  its  entirety  to  James  D.  Capron  (the  act  reciting  that  it 
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vas  the  same  property  which  the  vendor  had  acquired  that  day 
ttom  the  purchaser  Oapron  and  from  his  wife  by  twe  acts  passed 
before  John  J.  Ward,  notary)  for  the  price  of  twenty  thoasand  dol- 
Ian,  payable  two  thousand  dollars  in  cash,  three  thousand  payable 
in  one  year,  four  thoasand  payable  in  two  years,  five  thousand  pay- 
aUe  in  three  years,  and  six  thousand  payable  in  four  years,  with 
interest  on  the  entire  credit  portion  payable  annually;  the  credit 
portion  being  represented  by  promissory  notes  executed  by  Oapron 
to  fais  own  order  and  by  himself  endorsed,  secured  by  special  mort- 
gage on  the  property  sold.  The  interest  portion  of  the  purchase  price 
was  represented  by  notes  separate  and  distinct  from  those  for  the 
principal  amount,  and  notes  being  also  secured  by  special  mortgage 
on  the  property  sold.  One  of  the  interest  notes  was  for  the  sum  of 
fourteen  hundred  and  forty  dollars.  The  notes  were  all  delivered  to 
HcHfordo. 

On  the  23d  of  June,  1894,  by  act  before  Ward,  notary,  Harry  H. 
HaU,  BH  executor  of  D.  O.  McOan,  transferred  with  their  accessory 
rights  but  without  warranty  or  recourse  back  to  Walter  J.  Suthon  two 
of  the  notes  executed  by  James  D.  Oapron  as  representing  the  credit 
portion  of  the  price  of  the  sale  made  to  him  by  McMurdo,  with  the 
agreement  that  the  rights  of  Suthon  as  holder  of  the  same  would  be 
Bobordinate  to  those  of  McOan  as  holder  of  the  other  notes. 

Sathon,  as  holder  of  these  two  notes,  having  seized  under  an  order 
of  sale  the  entire  property,  was  met  by  an  injunction  taken  out  by 
Mrs.  Gapron,  and  we  are  called  on  to  pass  upon  the  issues  raised  by 
the  parties  in  that  injunction. 

There  was  judgment  for  defendants,  and  plaintiffs  appealed. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  O.  J.  It  is  claimed  on  behalf  of  Suthon  and  the  executor 
of  McOan  that  Mrs.  James  D.  Oapron  became  indebted  to  McOan  in 
the  sum  of  ten  thousand  dollars  and  interest  through  a  loan  made  to 
heron  the  seventh  day  of  February,  1890,  on  the  faith  of  the  certifi- 
cate or  order  of  the  District  Judge  of  the  court  of  her  residence, 
antborizing  her  to  contract  said  loan,  and  that  said  loan  was  legally 
wenred  under  the  same  authorization  by  special  mortgage  on  her 
undivided  half  of  the  plantation  owned  jointly  between  herself  and 
iuiaband,  and  cultivated  as  a  sugar  plantation;  that  she  legally  sold 
14 
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her  interest  to  McOan  throagh  McMardo  (acting  on  his  behalf)  in 
payment  of  her  indebtedness;  that  her  husband  haying  sold  his 
undivided  half  also  to  McMardo  (for  McOan)  the  latter  then  becom- 
ing the  owner  of  the  entire  property,  sold  the  same  to  plaintiff's 
husband,  the  price  being  secured  by  mortgage;  that  said  sale  was 
legal,  and  that  plaintiff,  through  her  own  sale  to  McCan,  divested 
herself  of  all  interest  in  the  premises;  that  if  the  sale  should  be  set 
aside  McCan  should  be  reinstated  in  his  position,  quoad  Mrs.  Capron 
and  the  property  to  the  position  which  he  occupied  prior  to  her  sale. 

The  property  in  question  at  the  time  of  the  loan  made  by  MeOan 
was  as  to  one  undivided  half  of  the  paraphernal  property  of  the  wife 
of  James  D.  Capron.  The  other  undivided  half  belonged  to  the  hus- 
band, he  having  acquired  it  from  his  wife's  sister.  At  the  time  of 
the  loan  the  husband's  half  was  struck  by  a  special  mortgage  and 
vendor's  privilege  securing  notes  given  by  the  purchaser  to  his  vendor. 
The  property  had  been  cultivated  for  some  years  as  a  sugar  planta- 
tion, and  the  wife  had  for  several  years,  under  the  authorization  of 
the  judge,  mortgaged  her  undivided  half  to  different  factors  to 
assist  in  carrying  on  the  place. 

On  February  7,  1890,  D.  C.  McOan  made  the  loan  which  has  given 
rise  to  this  litigation.  On  the  face  of  the  papers  McOan  appears  to 
have  loaned  Mrs.  Capron  ten  thousand  dollars,  for  which  he  executed 
notes  and  secured  the  same  by  special  mortgage  on  her  undivided 
half  of  the  property.  On  the  face  of  the  papers  James  D.  Capron 
secured  the  whole  amount  by  mortgage  on  his  half. 

It  is  urged  that  McOau  is  protected  by  the  authorization  of  the 
judg^  to  the  wife  from  the  attack  she  makes  in  this  case. 

Th<^  mere  fact  that  a  married  woman  has  been  authorized  by  the 
judge  to  contract  a  debt  of  ten  thousand  dollars  does  not  necessarily 
conclusively  bind  her  if  she  subsequently  undertakes  to  bind  herself 
for  that  amount.  The  certiticate  of  the  judge  shifts  the  burden  of 
proof  as  to  the  character  of  the  engagement.  An  examination  of  the 
act  of  mortgage  between  McCan,  James  D.  Capron  and  Mrs.  Capron 
satisfies  us  that  the  act  does  not  truly  disclose  the  relations  of  the 
parties  to  it.  We  are  of  the  opinion  that  on  its  face,  knowledge  was 
brought  home  to  McCan  that  Capron  and  wife  owned  the 
plantation  jointly  in  equal  proportions;  that  the  money  about 
to  be  borrowed  was  intended  to  be  used  for  the  purpose  of 
cultivating  the  plantation  that  year;  that  the  lender  knew  that  the 
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husband  was  really  carrying  on  the  whole  place  for  and  on  behalf  of 
the  commanity.  The  husband's  half  at  that  time,  as  we  have  said, 
was  encumbered  by  a  special  mortgage.  It  was  important  that  what- 
ever advances  should  be  made  should,  if  possible,  be  secured  to 
their  full  extent  by  mortgage.  It  was  evidently  supposed  that  under 
and  through  the  wife's  authorization  the  lender  woald  be  protected 
on  her  half  of  the  property  to  the  full  amount  which  she  was 
antborized  to  borrow,  but  if  not,  then  by  making  the  husband  secure 
it  in  its  entirety  by  a  second  mortgage  on  his  own  behalf,  McCan 
would  still  occupy  a  safe  position.  Matters  were  made  to  take  that 
Bhape,  but  we  think  that  the  act  bears  intrinsic  evidence  that  McGan 
was  not  dealing  with  James  D.  Capron  really  as  a  surety ;  that  he  was 
dealing  with  the  husband  as  a  principal,  and  that  she  was  really  mort- 
gaging her  property  for  her  husband's  debts.  (Moore  vs.  Stancel, 
38  An.  824.)  Defendants  say  that  McGan  did  not  occupy  the  posi- 
tion of  factor  toward  James  D.  Capron;  that  he  was  simply  an  *^  out 
and  out"  lender  of  money  to  Mrs.  Capron,  and  that  the  mortgage 
was  a  *'  flat"  mortgage. 

If  this  be  true  what  means  that  portion  of  the  act  in  which  it  is  de- 
clared that  *4twas  expressly  agreed  and  understood  that  McCan  should 
have  the  exclusive  right  to  apply  the  net  proceeds  of  Bale  of  all  prod- 
ucts shipped  and  all  payments  made  to  him  to  the  payment  of  any 
indebtedness  which  may  be  due  now,  or  which  may  hereafter 
become  due  to  him  by  said  *  mortgagors,'  whether  upon  an  *  open 
account'  or  to  the  debt  secured  and  intended  to  be  secured  by  these 
presents  according  to  his  view  of  the  case;  that  such  application 
might  be  made  at  such  times  and  in  such  manner  as  he  might  elect ; 
that  no  application  of  such  proceeds  of  sales  or  money  to  the  pay- 
ment of  an  indebtedness  on  an  open  accaunt  which  may  at  any  time 
be  due  to  him  by  the  said  < mortgagors'  shall  impair,  lessen  or 
prejudice  the  indebtedness  evidenced  by  notes  and  secured  or 
intended  to  be  secured  by  this  instrument  or  the  security  herein  and 
hereby  provided  for,  and  that  said  mortgagee  shall  have  the  full  and 
ondisputed  right  to  impute  payment  as  he  may  determine  to  what- 
loever  debt  may  be  due  by  said  *  mortgagors.'  "  What  **  debts  made 
by  open  account,"  what  "debts  due  by  mortgagors,"  are  here 
referred  to?    Certainly  not  any  due  by  her. 

It  is  very  true  that  a  htisl)and  may  become  a  surety  for  his  wife ;  (it 
baa  been  so  held) ,  but  we  think  the  term  of  the  mortgage  act  point 
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unmistakably  to  the  fact  that  the  form  in  which  this  act  was  drawn  was 
resorted  to  simply  as  a  means  to  enable  the  lender  to  get  secured  on 
the  wife's  property  for  debts  of  her  hnsband.  On  the  face  of  the 
papers  the  crop  (the  means  by  which  the  DUtriot  Court  contem- 
plated that  any  liability  to  be  incurred  under  hie  certificate  was  to 
be  paid)  was  expressly  authorized  to  be  taken  from  her  and  applied 
to  her  husband's  debts,  either  upon  open  account  or  otherwise,  leav* 
ing  her  property  utterly  without  protection. 

What  effect  did  the  acts  between  McMurdo  and  her  hnsband  and 
between  McMardo  and  herself  have  upon  the  situation?  It  is  con- 
ceded that  McMardo  and  McCan  are  to  be  tiken  and  considered  a» 
one  and  the  same  person. 

We  think  that  the  two  acts  of  sale  (those  to  McMurdo  and  that  of 
McMurdo  to  Oapron,  the  husband)  are  to  be  read  together  and  as 
forming  one  continuous  transaction.  Were  the  acts  of  sale  from 
Mrs.  Capron  to  McMurdo,  and  from  McMardo  to  James  D.  Oapron, 
intended  really  as  sales,  or  were  they  merely  resorted  to  in  order  to 
place  the  matter  in  more  satisfactory  form  than  they  had  been  in 
before?  What  was  the  object  and  what  the  motive  of  tbese  acts, 
and  what  did  they  rest  on?  At  that  time  McCan  held  the  notes 
secured  by  special  mortgage  and  vendor's  privilege  on  Capron's  half 
of  the  property.  It  was  thought  best  that  the  property  should  be 
made  to  stand  in  its  entirety  in  the  name  of  Oapron,  the  husband, 
and  that  the  indebtedness  should  appear  what  it  really  was,  an 
indebtedness  due  by  himself,  but  the  apparent  mortgage  to  McOan, 
indebtedness  of  the  wife  was  made  use  of  as  an  instrumentality  by 
which  to  shift  ownership  from  herself  to  her  husband  and  mask  the 
character  of  the  wife's  connection  with  the  debt. 

We  are  of  the  opinion  that  the  sale  from  Mrs.  Oapron  to  McMurdo 
can  not  stand,  there  being  no  legal  consideration  for  the  same,  and 
that  sale  being  the  basis  of  the  sale  to  Oapron  from  McMurdo  of  Mrs. 
Oapron's  half  of  the  property,  the  sale  of  that  undivided  half  to 
Oapron  falls  also. 

We  do  not  think  that  the  plaintiff,  Walter  J.  Snthon,  occupies  a 
better  position  than  does  the  succession  of  McOan.  We  think  his 
knowledge  of  the  situation  (although  he  may  have  drawn  erroneous 
conclusions  from  it)  effectually  prevents  his  pleading  that  the  equities 
have  been  cut  off  in  his  favor. 
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We  are  of  the  opinion  that  the  judgment  appealed  from  is  erro- 
oeons. 

It  is  ordered,  adjudged  and  decreed  that  the  Judgment  appealed 
from  be  and  the  same  is  hereby  annulled,  avoided  and  reversed ; 
and  it  is  now  ordered,  adjudged  and  decreed  that  Mrs.  Mary  Berwick, 
vife  of  James  D.  Oapron,  be  and  she  is  recognized  and 
declared  to  be  the  owner  of  the  undivided  half  of  the  plantation 
eeised  herein  and  described  In  the  pleadings,  and  she  is  restored  to 
the  possession  and  enjoyment  of  the  same,  free  from  the  encum- 
brances placed  upon  it  by  her  husband,  James  D.  Oapron,  in  favor 
of  D.  O.  McOan  or  Oharles  McMurdo,  the  said  mortgage  being 
declared  to  be  null,  void  and  of  no  effect  as  against  laid  undivided 
htlf  of  said  property. 

It  IB  also  ordered,  adjudged  and  decreed  that  the  sale  of  the  undi- 
▼ided  half  of  said  property,  made  on  the  18th  of  April,  1898,  by  act 
before  John  J.  Ward,  notary  public,  by  Mrs.  Mary  Berwick,  wife  of 
Jtmes  D.  Oapron,  to  Oharles  J.  McMurdo,  and  the  sale  made  by 
Charles  J.  McMurdo  on  the  same  day,  before  the  same  notary,  to 
James  D.  Oapron,  of  the  undivided  half  of  said  property  herein 
adjudged  to  be  the  property  of  said  Mrs.  Mary  Berwick,  wife  of 
James  D.  Oapron,  be  and  the  same  are  hereby  decreed  null,  void 
and  of  no  effect. 

It  is  further  ordered  that  the  Injunction  herein  issued  be  and  the 
aame  is  reinstated  and  the  same  is  now  perpetuated. 

Rehearing  refused  January  4,  1897. 


OoNCUBBiNa  Opinion. 

Watkins,  J. — ^The  plaintiff,  a  married  woman  under  coverture, 
enjoins  the  seizure  and  sale  of  one  undivided  half  Interest  in  the 
Berwick  Home  plantation  in  the  parish  of  St.  Mary,  of  which  she 
daims  the  ownership  in  her  own  paraphernal  right,  by  inheritance 
from  her  father,  on  the  averment  that  her  title  is  attempted  to  be 
divested  by  means  of  certain  fraudulent  and  illegal  proceedings  in 
the  foreclosore  of  a  mortgage  and  sale  thereof,  by  Walter  J.  Snthon, 
plaintiff  in  the  suit  of  Walter  J.  Snthon  vs.  James  D.  Oapron,  her 
husband. 

The  two  gioonds  of  nullity  on  which  plaintiff  relies  are,  >lrat,  that 
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the  act  of  mortgage  to  which  her  signature  was  affixed,  bearing  date 
February  7,  1890,  purporting  to  secure  a  loan  of  ten  thousand  dol- 
lars in  money  by  D.  0.  McCan,  was,  in  reality,  a  security  for  the 
personal  indebtedness  of  her  husband,  then  existing,  and  of  the 
matrimonial  community  between  herself  and  husband,  to  the  extent 
of  at  least  three  thousand  dollars,  and  for  the  security  of  the  further 
and  remaining  balance  of  seven  thousand  dollars  which  was  con- 
tracted and  agreed  to  be  thereafter  employed  by  her  husband,  in  the 
cultivation  of  a  crop  of  sugar  upon  said  plantation  and  land  under 
his  administration  and  control — said  husband  being  the  owner  of  the 
other  undivided  half  interest — in  contravention  of  Art.  2398  of  the 
Revised  Civil  Code;  second,  that  the  acts  of  sale  from  her  to 
Charles  J.  McMurdo,  a  party  interposed  for  D.  C.  McCan,  on  the 
13th  of  April,  1893,  in  purported  liquidation  and  settlement  of  the 
aforesaid  mortgage  note  of  ten  thousand  dollars,  and  that  of  same 
date,  by  said  McMurdo  representing  McCan,  to  her  husband, 
James  D.  Capron,  upon  terms  of  credit,  truly  evidence  an  attempted 
sale  from  herself  to  her  husband,  in  violation  of  the  express  pro- 
hibition of  Art.  2446  of  the  Revised  Civil  Code — and  that  it  was  ac- 
compllBhed  through  the  representations  and  at  the  request  of  the 
defendants,  D,  C.  McCan  and  Walter  J.  Suthon,  for  the  express 
purpose  of  giving  to  the  original  transaction  a  new  shape,  and  re- 
lieving it  of  apparently  illegal  features,  with  the  definite  object  of 
making  the  new  notes  a  better  security  than  the  old  ones  were. 

In  support  of  said  grounds  of  nullity,  she  avers  that  she  was 
induced  to  sign  said  acts,  through  the  exercise  of  marital  influ- 
ence on  the  part  of  her  husband,  believing  them  to  be  for  his  inter- 

f 
est  and  advantage. 

On  the  part  of  the  defendants,  the  response  seems  to  be:  First,  a 
denial,  that,  in  point  of  fact,  the  ten  thousand  dollar  notes  were 
given  for  the  purposes  stated  by  the  plaintiff,  coupled  with  the  aver- 
ment that  it  was  for  money  loaned  to  her;  second,  that  if  said  note 
was  really  given  for  the  purpose  stated,  same  was  not  to  the  knowl- 
edge, or  with  the  consent  of  McCan,  and  that  she  having  availed 
herself  of  the  certificate  of  the  judge  authorizing  her  to  borrow 
money,  on  the  faith  of  which  he  acted  in  making  the  loan,  hasplaoed 
upon  her  the  burden  of  making  proof  of  her  allegations ;  and  thirds 
that  Suthon  actually  and  really  acquired  the  said  notes  on  which  the 
executory    proceedings    are  based  before    their  maturity,    and   is 
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protected  thereby  against  secret  equities,  or  latent  ambiguities 
between  the  original  parties. 

On  this  statement,  the  first  piece  of  evidence  to  be  analyzed  is  the 
ict  of  mortKftge  and  the  accompanying  certificate  of  the  judge ;  and 
therefrom  we  find  the  following  facts : 

The  certificate  of  the  judge  is  prefaced  by  a  petition  on  the  part  of 
the  plaintiffi  as  a  proposed  mortgagor,  from  which  we  make  the  fol- 
lowing extracts,  viz. : 

Tbst  she  is  the  owner  in  her  own  right  of  an  *<  undivided  half  of 
that  certain  tract  of  land,  or  sugar  plantation,  known  as  the  Berwick 
Home  place,"  and  that  *^  she  is  administering  the  same  for  her  benefit 
and  account,  outside  of  the  community  between  her  and  her  hus- 
band;  and  that  she  is  engaged  in  the  cultivation  and  administration 
of  same  as  a  sugar  plantation,  and  in  need  of  funds  for  the  proper 
iDd  profitable  cultivation  and  working  same.     She  represents  that 

^he  has  applied  to  Mr. ,  of  the  city  of  New  Orleans,  for  funds 

for  the  purposes  aforesaid,  and  the  said has  agreed  to  advance 

her  the  sum  of  ten  thousand  dollars,  as  it  may  be  required  during 
this  current  year  1890,  in  order  to  procure  the  necessary  supplies 
and  pay  the  necessary  expenses  of  working,  cultivating,  harvesting 
and  marketing  the  crops  of  cane,  corn  and  other  products   to   be 

grown  and   cultivated   on  said   plantation.     She  says  that  

requires  of  her  a  special  mortgage  on  her  aforesaid  properly,  and  a 
factor's  lien  and  privilege  on  all  the  crops  and  products  of  the  afore- 
said property  this  current  year  1890,  to  secure  him  in  the  aforesaid 
advances,  not  exceeding  ten  thousand  dollars." 

Wherefore  she  prays  for  the  authorization  of  the  judge  for  the 
porposes  aforesaid — that  is,  to  borrow  ten  thousand  dollars  for  her 
own  individual  use  in  the  cultivation  and  harvesting  of  a  crop  of 
Bogar  on  her  paraphernal  property,  during  the  year  1890,  <^  as  it  may 
be  r<»qmred;"  the  aforesaid  loan  to  be  secured  *'  by  a  special  mort- 
gage on  her  aforesaid  property,  and  also  a  lien  and  privilege  on  all 
the  crops  and  products  grown  or  produced  thereon  this  current  year 
1890." 

This  petition  is  signed  by 

'*  Maby  B.  Capron. 

'*  To  authorize  my  wife. 

'*  J.  D.  Oapron." 

To  this  is  appended  the  Judge's  certificate  of  authorization,  viz. : 
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**  Having  examined  Mary  D.  Oapron  separate  and  apart  from  her 
husband,  James  D.  Capron,  and  being  satisfied  from  sach  examination 
that  the  snm  of  money  which  she  contemplates  borrowing  from  D.  0. 
McOan,  as  stated  in  the  foregoing  petition,  is  for  her  own  use  and 
benefit,  and  that  of  her  separate  estate,  and  not  for  the  benefit  of 
her  said  hasband,  or  the  payment  of  his  debts,  nor  those  of  the  com- 
munity heretofore  existing  between  the  parties,  I  hereby  anthorize 
the  said  Mrs.  Mary  D.  Oapron  to  borrow  the  said  sam  of  ten 
thousand  dollars  from  the  said  D.  0.  McOan,  and  to  secure  the  same 
by  special  mortgage  on  her  paraphernal  property,  and,  also,  a  lien, 
privilege  and  pleJge  on  the  crops  to  be  grown  on  her  said  property 
during  the  year  1800. 

*'  Granted  in  chambers  this  4th  day  of  February,  1890. 

(Signed)  <*  A.  0.  Allen, 

"  Judge  of  the  19th  JudH.  DUt,'' 

This  certificate  discloses  that  D.  O.  McOan  was  the  person  from 
whom  Mrs.  Oapron  contemplated  obtaining  the  loan,  and,  conse- 
quently, his  name  should  be  read  into  the  blanks  left  in  the  fore- 
going petition. 

The  foregoing  certificate  of  examination  and  authorization 
exactly  conform  to  the  provisions  of  Revised  Civil  Oode  127  and  128, 
and  the  latter  declares  that  such  <^  certificate,  on  presentation  to  the 
notary,  shall  be  his  authority  for  drawing  an  act  of  mortgage, 
or  other  act  which  may  be  required  for  the  security  of  the  debt  con- 
tracted, and  shall  be  annexed  to  the  act,  and  when  executed  as 
herein  prescribed,  shall  furnish  full  proof  against  her  and  her  heirs, 
and  be  as  binding  in  law  and  equity  in  all  courts  of  this  State,  and 
have  the  same  effect  as  if  made  by  &femme  sole." 

But  the  validity  of  the  judge's  certificate  depends  upon  its  con- 
formity to  the  provisions  of  Art.  126,  which  declare  that  a  married 
woman,  '<  with  the  sanction  of  the  judge,  may  borrow  money  or  con- 
tract debts  for  her  separate  benefit  and  advantage,  and  to  secure  the 
same,  grant  mortgages  or  other  securities  affecting  her  separate 
estate,  paraphernal  or  dotal;  "  and  with  those  of  Art.  127,  which 
declare  that  <Mn  carrying  out  the  power  to  borrow  money  or 
contract  debts,  the  wife  in  crdfr  to  bind  herself j  or  her  para- 
phernal or  dotal  property,  must  *  *  *  be  examined  at  cham- 
bers by  the  judge    *     •     •    separate  and  apart  from  her  hasband 
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touching  the  objects  for  which  the  money  is  to  be  borrowed  or 
debt  contracted,  and  if  he  shall  ascertain  either  one  or  the  other  are 
for  her  hu9band*8  debts^  for  ki8  separate  benefit  or  advantage,  or  for 
ike  benefit  of  his  separate  estate  or  of  the  community ,  the  said  judge 
shall  not  give  his  sanction  authorizing  the  wife  to  perform  the  acts, 
or  incur  the  liabilities  set  forth  in  Art.  126." 

As  these  articles  constitute  the  measure  of  the  judge*s  authority  and 
power  in  granting  the  certificate,  and  the  sole  authority  of  the  notary 
for  drawing  the  a^t  of  mortgage  security,  the  provisions  thereof  must 
be  strictly  pursued,  on  pain  of  nullity. 

Examining  tbe  contemporaneous  act  of  mortgage  which  was  eze- 
cated  before  Andrew  Hero,  notary,  on  the  7th  of  February,  1890,  we 
And  the  following  pertinent  provisions  viz. : 

That  Mrs.  Mary  Berwick,  wife  of  James  D.  Oapron,  declared  her- 
self to  be  indebted  to  David  C.  McGan,  ''  in  the  sum  of  ten  thousand 
dollars  borrowed  money,"  and  in  settlement  thereof  she  has  executed 
and  delivered  to  him  her  two  promissory  notes  of  five  thousand  dol- 
lars each,  drawn  to  her  own  order  and  endorsed  and  countersigned  by 
her  hnaband,  and  payable  at  one  and  two  years  after  date. 

That  in  order  to  secure  the  payment  of  said  notes,  she  mortgages 
and  hypothecates  unto  and  in  favor  of  D.  0.  McOan,  her  aforesaid 
half  interest  in  the  aforesaid  sugar  plantation. 

That  in  order  to  more  fully  secure  the  aforesaid  notes,  her  hus- 
bandy  J.  D.  Oapron,  intervened  in  said  act,  and  consented  and  agreed 
to  mortgage  and  hypothecate  his  undivided  one -half  of  said  planta- 
tion and  land,  to  the  end  and  e£Fect  that  the  whole  of  said  plantation 
Bhoold  become  mortgaged  and  hypothecated  as  security  for  the  afore- 
said loan  of  ten  thousand  dollars  by  McOan  to  his  wife. 

And  said  act  contains  the  further  stipulation,  viz. : 

'^And  it  is  expressly  agreed  and  understood,  by  and  between  the 
portieB  hereto,  that  the  said  mortgagee  shall  have  the  exclusive  right 
to  apply  the  net  proceeds  of  sale  of  all  products  shipped,  and  all  pa^^- 
ments  of  money  made  to  him,  to  the  payment  of  any  indebtedness  which 
may  be  due  now,  or  which  may  hereafter  becoms  due  to  said  mortgagee 
by  said  mortgagors,  whether  upon  an  open  account  or  to  the  debt  secured 
and  intended  to  be  secured  by  these  presents,  according  to  said  mort*  I 

gagee^s  view  of  the  exigency  of  the  case;  that  such  application  may  be 
made  at  such  times  and  in  such  manner  as  said  mortgagee  may  elect;  I 

that  no  application  of  such  proceeds  of  sale  or  money,  to  the  pay- 
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ment  of  any  debt  or  open  account  XDhu:h  may  at  any  time  be  due  to  the 
said  moTtj^agee  by  said  mortgagors  shall  impair,  lessen  or  prejadice 
the  indebtedness  evidenced  by  said  notes,  and  secured  or  intended 
to  be  secured  by  this  instrument,  or  the  security  herein  and  hereby 
provided  therefor;  and  that  said  mortgagee  shall  have  the  full  and 
undisputed  right  to  impute  payment  as  he  may  determine  to  what- 
ever debt  may  be  due  him  by  said  mortgagors.' ' 

The  act  contains  a  waiver  of  the  production  of  a  mortgage  certifi- 
cate, and  same  is  signed  by  Mrs.  Oapron  and  her  husband  and  D.  0. 
McCan,  in  the  presence  of  the  notary  and  witnesses. 

The  conspicuous  features  of  this  act  are  that  it  secures  the  pay- 
ment of  two  notes  of  five  thousand  dollars  each  for  borrowed  money^ 
falling  dae  at  the  expiration  of  one  and  two  years  after  the  date  of  the 
act,  vnthout  making  any  mention  of  the  objects  and  purposes  of  the 
loan,  or  of  the  fact  that  same  was  for  the  use  and  benefit  of  her  separate 
paraphernal  property,  or  that  same  was  intended  for  use  in  the  cultiva- 
tion  of  a  crop  of  cane  on  her  separate  property  under  her  administra- 
tion,  as  expressed  in  the  judge's  certificate. 

And  while  it  contains  no  pledge,  lien  or  other  security  upon  the 
crops  of  Mrs.  Capron  as  mortgagor,  as  contemplated  by  the  judge's 
certificate,  it  declares,  with  elaboration  and  especial  care,  that 
McOan,  as  mortgagee,  shall  have  the  exclusive  right  to  apply  the  net 
proceeds  of  the  sale  of  all  products  shipped  and  of  all  payments  of 
money  made  to  him,  to  the  payment  of  any  indebtedness  to  said  mort- 
gagee by  said  mortgagors.  Or,  in  other  words,  it  gave  to  McOan  the 
exclusive  right  to  impute  the  entire  proceeds  of  all  crops  produced 
upon  the  plaintiff's  undivided  interest  in  the  lands  jointly  owned  by 
both  of  the  mortgagors,  Mr.  and  Mrs.  Capron,  to  any  debt  of  either 
of  them,  secured  or  unsecured,  and  to  likewise  impute  all  payments 
of  money  made  by  either  of  them. 

It  is  manifest  that  the  immediate  effect  of  that  stipulation  was  to 
enable  the  mortgagor  to  absorb  the  crops  and  money  of  the  wife  in  the 
liquidation  and  payment  of  the  unsecured  indebtedness  of  the  husband; 
whereas  it  was,  in  the  contemplation  of  the  wife  in  presenting  her 
petition,  and  of  the  judge  in  signing  the  certificate,  that  the  money 
was  borrowed  for  the  purpose  of  producing  a  crop  which  should  be 
pledged  exclusively  for  the  reimbursement  of  the  loan,  and  secure  the 
release  of  the  mortgage  given  upon  her  paraphernal  property  as 
security  therefor. 
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It  is  of   this  stipulation   of  the  act  of  mortgage   that  the   plain- 
tiff   orges   especial  complaint,  and   it  is    for  this  that   she   claims 
that  the  jndge's  certificate  of  aathorization  constitutes  no  pro  tec* 
tion,    but    on   the  contrary  shifts   the  burden   of    proof   upon   the 
mortfragor,  to  establish  that  the  money  inured  to  the  benefit  of  her 
separate   property,  and  was  not  employed  in  the  payment  of  the 
debts    of   the   husband  or  the  community.     And,  indeed,   it  seems 
quite  apparent  that  the  property  jointly  owned  by  husband  and  wife 
in  indivision,  and,  no  doubt,  jointly  administered,  being  thus  bound 
up  and  its  revenues  placed  beyond  the  plaintiff's  control,  and  at  the 
exclasive   option  of  the  joint  creditor  of  both  husband  and   wife, 
would  speedily  result  in  the  sacrifice  of  the  latter's  interest,  for  the 
Tery  potent  reason  that  the  act  to  which  she  was  thus  made  a  party 
rendered  her,  by  its  plain  provisions,  utterly  powerless  to  disencum- 
ber it  of  the  mortgage. 

Passing,  however,  from  the  recitals  of  the  acts  which  operate  full 
notice  to  the  parties  and  to  ail  the  world,  to  the  pleadings  and  evi- 
dence taken  at  the  trial,  we  find  the  following  state  of  facts  applica- 
ble to  the  original  transaction : 

The  averments  of  the  plaintiff's  petition  are,  that  the  '*  whole  of  the 
said  plantation  was  cultivated  by  her  husband  for  his  own  individual 
account,  or  for  that  of  the  community  existing  between  them,  and 
for  no  advantage  or  benefit  of  hers  or  of  her  paraphernal  estate. 
That  the  planting  operations  of  her  said  husband  were  unprofitable 
for  the  year  1889,  and  resulted  in  a  loss  to  him  of  three  thousand 
dollars,  which  sum  was  wholly  due  by  her  said  husband,  and  not  in 
any  way  by  her.  That,  finding  himself  in  debt,  and  in  need  of  sup- 
plies for  making  his  crop  for  the  year  1890,  her  said  husband  applied 
to  David  McCan  ♦  *  ♦  for  a  loan  of  eighteen  thousand  dollars,, 
of  which  ten  thousand  dollars  was  for  the  purpose  of  liquidating  and 
settlinz  said  debt,  and  of  cultivating  on  his  own  account  the  above 
described  plantation,  for  which  purpose  said  McOan  well  understood 
and  knew  said  sum  to  be  borrowed ;  *  *  *  and  that  the  said 
McCan  knew  that  said  sum  was  borrowed  and  used  by  her  said  hus- 
band on  his  own  account,  and  that  it  was  not  borrowed  or  used  for 
her  account  or  that  of  her  paraphernal  property. 

**That  to  secure  said  loan  she  was  required  by  her  said  husband 
to  sign  in  favor  of  said  McOan  a  mortgage  on  her  said  property  for 
ten  thousand  dollars,  which  mortgage  was  passed  before  Andrew' 
Hero,  notary  public,  on  the  7th  of  February,  1890." 


220  SUPREME  OOURT  OF  LOUISIANA. 

Berwick,  Wife,  vs.  Sheriff  et  al. 

Petitioner  farther  represents  that  said  act  was  signed  by  her  against 
her  wishes,  and  solely  becaose  of  the  indncements  of  her  said  has- 
band,  and  of  the  exercise  of  his  marital  influence  and  coercion;  and 
that  '*  in  order  to  give  an  appearance  of  legality  to  said  mort- 
gage she  was  required  by  her  said  husband  to  obtain  from  the  District 
Jadge  the  certificate  provided  in  Arts.  127,  128  and  129  of  the  Oivil 
Code,"  etc. 

*'  That  said  certificate  directed  that  (her)  property  be  mortgaged , 
not  OB  a  sole  security  for  said  sum  of  ten  thousand  doHars,  but  as 
partial  security  therefor,  as,  in  addition  to  the  mortgage  on  (her) 
said  property  she  was  directed  to  secure  said  sum  by  giving  a  lien, 
pledge  and  privilege  on  the  crop  to  be  grown  on  said  plantation,  so 
that  the  crop,  as  well  as  the  real  estate  should  be  held  for  the  pay* 
ment  of  the  said  loan.  That  said  crop  was  an  important  element  of 
eaid  security,  as  it  was  known  to  the  judge,  and  all  parties  interested* 
that  same  would  be  valuable  and  would  sell  for  enough  to  pay  the 
eaid  loan.  That  the  terms  of  said  certificate  were  not  complied  with, 
(she)  not  having  been  authorized  in  said  certificate  to  mortgage  her 
property  alone,  but  was  only  authorized  to  grant  a  double  security 
of  mortgage  and  pledge  upon  the  crop,  so  that  the  whole  burden  of 
the  debt  should  not  fall  upon  the  said  real  e&tate ;  and  the  property 
having  been  mortgaged  and  no  pledge  retained  upon  the  crop,  her 
property  became  liable  for  the  whole  of  said  sum,  whereas  it  was  the 
plain  intention  of  the  judge  that  the  crop 'Should  be  answerable  for 
the  bulk,  and  perhaps  the  whole  of  said  sum,"  etc. 

Recurring  to  the  aforesaid  recitals  and  express  stipulations  of  the 
act  of  mortgage,  just  the  reverse  of  the  judge's  authorization 
appears ;  for  not  only  was  there  no  pledge  of  the  crops  stipulated 
therein,  but,  on  the  contrary,  it  contained  the  stipulation  that  the 
creditor  and  mortgagee  should  have  the  exclusive  righi  to  apply  any 
proceeds  of  crops  realized  to  any  debt  of  either  mortgagor,  at 
his  pleasure,  thus  unduly  exposing  and  burthening  the  plaintiff's 
interest  in  the  real  estate,  exactly  opposite  to  the  judge's  intention, 
as  plainly  expressed  in  his  certificate. 

The  answer  of  H.  H.  Hall,  executor  of  David  McOan,  is  a  substan- 
tial verification  of  the  recitals  of  the  judge's  certificate  and  an 
affirmation  of  the  truthfulness  of  the  act  of  mortgage. 

That  of  J.  D.  Oapron  is  that  he  acquired  by  purchase  from  Mrs. 
Louisa  AUea,  a  sister  of  his  wife,  one  undivided  one -half  interest  in 
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the  Maryland  plantation  which  is  herein  involved,  on  the  13th  of 
November,  1889,  for  the  price  of  eight  chonsand  dollars  on  terms  of 
credit,  exciosively,  for  which  he  execated  four  notes,  secared  by 
morti^a^  and  vender's  lien,  payable  at  fntare  dates  specified. 

That,  finding  himself  unable  to  pay  same  at  maturity,  ^'  he  applied 
to  David   0.   McOan     *     *     *     for  the  sum  of  eighteen  thousand 
dollars,  of    which   eight  thousand  dollars  was  necessary    for   the 
satisfaction  or  purchase  of  said  Allen  notes;  three  thousand   dol- 
lars of  which  was  for  the  payment  of  his  commission  merchant  of 
a  deficit  in    his  account    *     *     *     for    the    running    expenses  of 
(his)   cultivation  of  said  plantation  for  the  year  1889;  and  seven 
thousand  dollars  of  which  was  for  respondent's  cultivation  of  his 
crop  on  the  said  plantation  for  the  year  1890,  for  which  purpose 
(be)   stated  to  McOan  the  said  sum  was  to  be  used."     That  the 
said  McOan  agreed  to  loan  (him)  the  amount  required,  and  to  pur- 
chase the  Allen  notes,  and  did  so.     ^'  That  to  secure  the  ten  thou- 
sand dollars  remaining  after  the  purchase  of  the  Allen  notes  (his) 
wife  executed  in  favor  of  McOan  a  mortgage  passed  before  A.  Hero, 
notary  public,  on  February  7,   1890.     That  at  the  maturity  of  said 
ten  thousand  dollars  notes    «     *     ■»     (he)  was  ready  and  able  to  pay 
same  with  the  proceeds  of  the  crop  grown  on  the  said  plantation  for 
the  year  1890,  but  the  said  McOan  consenting  to  their  continuance  for 
another  year,  they  were  not  paid  by  him.     That  his  planting  opera- 
tioos  for  the  year  1891  and  1892  being  unsuccessful,  and  he  being 
again  in  need  of  money  for  the  cultivation  of  the  crops  on  said 
plantation,  he  applied  to  (the  plaintiff)  for  a  loan  which     *     *     * 
said  Suthon  refused  to  make,  for  the  reason  that  he  (Sathon)  con- 
aidered   the  McOan  mortgage  against  his   (Oapron's)  wife,  or  any 
other  mortgage  from  her  under  tJie  condition  of  joint  ownership  of 
the  said  plantation  in  (him)   and  his  wife,  and  the  necessary  man- 
agement thereof  by  him,  as  null  and   void.     But  that  said  Sathon 
suggested  that  title  to  the  whole  property  and  plantation  be  put  in 
respondent,  and  this  was  done  by  the  transfer  of  April  13,  1893,  be- 
fore Ward,  notary  public;  and  that  (he)  being  unable  to  obtain  money 
from  any  other  person  was  compelled  to  accede  to  said  arrangement, 
which  having  been  consummated,  was  satisfactory  to  said  Suthon, 
who  agreed  to  make  advances,  and  did  so." 

It  is  admitted  on  the  part  of  the  defendants  that  the  undivided 
half  interest  in  the  property  which  the  plaintiff  owned  was  her  sepa- 
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rate  paraphernal  property  which  she  acquired  by  inheritance  from 
tier  deceased  father;  and  Mrs.  Louise  Allen  acquired  the  remainiaic 
faalf  interest  therein  and  subseqaently  sold  same  to  J.  D.  Oapron,  as 
alleged  in  his  answer. 

The  overseer  on  the  plantation  in  controversy  was  introduced  as  a 
witness  for  the  plaintiff,  and  his  statement  is,  that  he  managed  and 
superintended  same  for  and  during  the  years  1889  and  1890.  That 
he  was  employed  by  J.  D.  Capron,  who  directed  and  controlled  the 
whole  plantation,  disposed  of  the  crops,  employed  the  laborers,  paid 
all  plantation  expenses,  and  his  wages.  That  during  the  term  of  his 
employment,  he  received  orders  from  no  one  else  than  Mr.  J.  D. 
Capron,  and  knew  of  no  one  else  who  set  up  any  claim  or  pretension 
to  the  management  or  control  thereof.  That  prior  to  his  em  ployment 
on  the  place  he  had  lived  in  the  neighborhood,  and  had  been  familiar 
with  the  place  and  knew  when  Mr.  Capron  went  on  the  place  and 
helped  him  to  operate  it  for  two  or  three  weeks  thereafter.  He  states 
that  he  is  familiar  with  the  transactions  between  Mr.  Capron  and  D.  C. 
McCan,  and  that  subsequent  thereto  the  former  paid  him  his  wages 
as  overseer;  and  that  soon  after  the  mortgage  was  given  to  McCan, 
be  received  the  sum  of  five  hundred  dollars  which  he  (witness)  had 
loaned  him  (Capron)  and  two  months'  salary.  That  the  whole 
plantation  ^'was  cultivated  as  an  entirety,"  and  that  whatever 
moneys  were  expended  were  for  the  whole  plantation;  and  that 
neither  the  plaintiff  nor  her  husband  had  any  money  except  what 
they  had  borrowed  to  run  the  plantation  with.  That  plaintiflf  had 
nothing  whatever  to  do  with  the  management  of  the  plantation  in 
1890. 

Another  witness,  who  resides  on  the  plantation  adjoining  that  In 
dispute,  corroborates  the  statement  of  the  overseer,  but  from  his 
obS'^rvation  only;  and  another  witness,  who  states  that  he  was 
acquainted  with  the  place  during  the  years  1889  and  1890,  says  Mr. 
Capron  was  superintending  the  plantation  exclusively — that  is  the 
whole  place — and  never  knew  of  the  plaintiff  exercising  any  control 
whatever;  either  personally  or  through  her  husband  as  agent  for 
her. 

As  a  witness  the  plaintiff  states  that  the  entire  sum  of  ten  thousand 
dollars  that  was  borrowed  from  D.  C.  McCan  '*  went  for  her  hus- 
band's business."  That  she  never  handled  any  part  of  that  money. 
That  her  husband  had  the  exclusive  management  and  control  of  the 
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plantatioD,  and  that  she  had  nothlDg  whatever  to  do  with  it,  directly 
or  indirectly. 

Her  statement  in  respect  to  the  loan  of  ten  thousand  dollars  by 
McCan  is  as  follows,  viz. : 

''  I  gave  the  mortgage  because  my  husband  told  me  that  it  was 
absolutely  necessary  to  his  business,  and,  after  discussing  the  matter 
for  weeks,  he  told  me  that  if  I  insisted  on  resisting  that  he  would 
have  to  give  up  the  plantation  business  and  leave  the  plantation, 
and  I  knew  that  if  he  went  into  any  other  business  that  I  would 
have  to  roam  around  everywhere  with  my  little  children,  and  for 
that  reason,  after  thinking  the  matter  over  for  a  long  time,  I  con- 
cloded  to  give  the  mortgage." 

She  states  that  when  the  checks  were  drawn  by  Mr.  McCan  she 
endorsed  them  and  turned  them  over  to  her  husband,  nd  that  he 
used  the  money  for  plantation  debts  and  expenses. 

After  having  had  exhibited  to  her  the  act  of  mortgage  executed 
by  her  in  favor  of  Thomas  A.  Laws  &  Co.  before  J.  W.  Lyman, 
notary,  on  the  20th  of  February,  1889,  she  says  that  the  purpose  of 
same  was  for  her  husband's  business — to  secure  ^'  advances  on  the 
plantation,"  and  that  the  money  which  was  borrowed  from  Mr. 
McCan  watf  partly  for  the  purpose  of  paying  that  indebtedness. 

It  is  striking  that  throughout  the  entire  coarse  of  the  plaintiff's 
testimony  it  is  nowhere  stated  that  there  was  ever  any  negotiations 
or  interviews  between  herself  and  D.  0.  McCan,  or  any  person  rep- 
resenting him,  with  regard  to  borrowing  of  him  ten  thousand  dollars, 
or  any  other  sum,  during  the  year  1890;  or  with  regard  to  the  execu- 
tion of  a  ten  thousand  dollar  mortgage  in  his  favor  on  his  property. 

Louis  P.  DeBoutte,  as  a  witness,  states  that  he  *'  accompanied  Mr. 
Gapron  at  about  the  date  (of  the  act  of  mortgage)  to  the  office  of  Mr. 
McCan,  for  the  purpose  of  introducing  him  to  Mr.  McCan.  That  he 
then  informed  Mr.  McCan  that  Mr.  Capron  was  an  applicant  for  a  loan 
And  would  himself  explain  matters  therewith  connected.  That  he 
simply  heard  Mr.  Capron  apply  for  a  loan  of  eighteen  thousand  dol- 
lars, to  be  secured  by  a  mortgage  upon  a  siigir  plantation  owned  by 
himself  and  wife.  That  Mr.  Capron  himself  asked  for  a  loan  and 
offered  the  place  owned  by  himself  and  wife  as  security.  *  •  » 
That  he  does  not  recollect  Mr.  Capron  telling  Mr.  McCan  that  he  was 
managing  the  place  for  either  himself  or  his  wife,  and  do  not  think 
.Ihe  question  was  asked  whilst  he  was  within  hearing.     Mr.  McCan 
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asked  Mr.  Oapron  who  owned  the  plantation  (and)  he  replied  that 
he  and  wife  owned  it.  Mr.  McOan  asked  what,  if  any,  debts 
existed  against  the  plantation,  and  Mr.  Oapron  replied  there  was  a 
debt  of  eight  thousand  dollars  recorded  against  it.  Mr.  McCan 
asked  if  the  place  owed  other  debts,  and  Capron  replied  about  three 
thousand  dollars  due  to  his  commission  merchant,  Mr.  McOan  then 
replied  that  he  would  investigate,  and  if  everything  was  all  right 
he  thought  he  would  make  the  loan. 

**  Mr.  Ckipron  told  Mr,  McCkin  that  a  debt  of  three  tJwusand  dollars 
was  to  be  paid  out  of  the  loan  to  his  commission  merchant.  *  *  * 
Mr,  McCan  was  informed  that  the  balance  of  the  money  was  to  be  usecl 
in  cultivating  the  cropJ^ 

The  statement  of  Andrew  Hero,  Jr.,  the  notary  before  whom  the 
plaintiff  executed  the  ten  thousand  dollar  mortgage  in  favor  of 
McOan,  is,  that  **  in  the  beginning  of  February,  1890,  J.  D.  Oapron 
called  at  his  oflQce  and  stated  that  he  had  heard  that  he  attended  to 
making  loans  for  D.  O.  McOan  and  desired  to  know  if  he  could  secure 
a  loan  for  twenty  thousand  dollars  on  his  or  the  Berwick  plantation. 
That  he  told  him  that  he  preferred  that  parties  should  deal  personally 
with  Mr.  McOan,  and  to  call  on  him.  The  next  day,  or  a  few  days 
afterward,  Oapron  and  McOan  called  at  his  office  and  the  sdbject  of  the 
mortgage  was  discussed  before  and  with  him,  McCkin  looked  to  him  to 
protect  his  interests  in  the  execution  of  the  mortgage,  and  if  he  was  not 
satisfied  he  could  decline  them.  That  he  learned  that  one- half  of  the 
plantation  belonged  to  J.  D.  Oapron,  whereon  there  was  an  existing^ 
vendor's  mortgage  of  eight  thousand  dollars,  and  that  the  other  half 
of  the  place  belonged  to  his  wife,  Mary  Oapron,  which  was  subject  to 
a  mortgage  of  four  thousand  dollars  (and)  that  the  holders  were 
pressing  for  payment." 

That  he  then  advised,  and  McOan  accepted,  the  plan  as  it  was 
consummated. 

He  states,  however,  that  '^  Mr.  Oapron  demurred  to  the  reduction 
(to  eighteen  thousand  dollars) ,  insisting  that  full  twenty  thousand 
was  needed,  but  McOan  would  not  yield  and  finally  Oapron  agreed 
to  the  terms  that  McOan  insisted  upon.  Afterward  the  necessary 
papers  were  produced,  and  the  transaction  was  consummated  in  the 
words  above  stated." 

He  states  that  nothing  was  said  at  the  time  the  act  of  mortgage 
was  prepared  about  the  pledge  of  the  crop.     That  "acting  as  Mr. 
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JfcGtro'0  admser  and  notary^  he  considered  that  the  certificate  of  the 
judge  to  borrow  the  stated  amoant  of  ten  thoasand  dollars,  and 
secure  its  payment  by  mortgage,  was  all  that  was  necessary,  and  the 
acceptance  of  less  secarity,  by  only  mortgaging  the  real  estate,  did 
not  impair  the  force  of  the  certificate  nor  the  validity  of  the  mort- 
gage to  be  executed.  That  he  said  nothing  to  Mr.  McCan  or  Gapron 
of  9uch  omisaion  of  9uch  pledge  of  crop,  as  McCan  left  it  to  hU  option 
a»  to  the  papers  presented  to  him,  and  the  proper  execution  of  his  mort- 
gages;  and  neither  he,  McOan,  nor  J.  D.  Capron,  nor  his  wife,  Mary 
Capron,  said  that  any  crops  were  to  be  pledged  as  security.  That  if 
SDch  pledge  had  been  suggested  he  would  have  recollected  it  and  put 
it  in  the  mortgage,  but  it  was  an  outright,  flat  loan  of  ten  thousand 
dollars  on  Mrs.  Oapron's  half  of  the  plantation,  additi6nally  secured  by 
her  husband  mortgaging  his  half  of  the  plantation,  and  no  reference 
or  conversation  had  with  or  before  me  as  to  any  pledge  to  be  made 
or  given  of  the  crop  of  the  pi  intation  by  either  McCan  or  Oapron." 

It  thus  appears  that  this  witness  confesses  that  in  this  entire 
transaction  he  not  only  acted  as  officiating  notary  but  assumed  the 
role  of  sponsor  and  adviser  of  McOan;  and,  with  the  certificate  of 
the  judge  before  him  containing  the  plain  recital  that  the  money  the 
plaintiff  proposed  borrowing  from  his  client,  McOan,  was  '*  for  her 
own  use  and  the  benefit  of  her  separate  estate,  and  not  for  the  ben- 
efit of  her  said  husband,  or  the  payment  of  his  debts,  nor  those  of 
the  community,  and  that  same  was  to  be  secured  by  a  mortgage  on 
her  paraphernal  property,  and  also  a  lien,  privilege  and  pledge  of 
the  crops  to  be  grown  on  her  said  property  during  the  year  1890," 
he  deliberately  advised  McOan  to  pursue  an  exactly  opposite  course, 
and  McCan  followed  his  advice,  and  acted  as  he  directed  him  to  do. 

Not  only  so,  but  he  professes  that  nothing  was  said  by  either 
of  the  parties  in  his  presence  with  regard  to  the  act  contain- 
ing the  stipulation  of  a  pledge  upon  the  crops  to  be  thereafter 
grown  upon  the  property,  whereas  he  had  befors  him  the  petition 
of  the  plaintiff,  on  the  faith  of  which  the  judge  had  granted 
the  certificate,  and  which  petition  contains  the  recital,  that  she 
desires  to  borrow  ten  thousand  dollars  for  the  cultivation  and  work- 
ing of  her  plantation,  in  order  to  procure  necessary  supplies  and  to 
pay  the  necessary  expenses  of  its  cultivation;  and  ^hich  further 
recites  that  McGan  "  required  of  her  a  special  mortgage  on  her 
aforesaid  property,  and  a  factor^ s  lien  and  privilege  on  all  the  crops 
15 
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and  products  of  the  aforesaid  property  this  current  year  (1890),^^  and 
that  she  prays  for  the  judge's  authorization  to  that  effect. 

And  this  witness  farther  states  that  he  *^  understood  that  part  of 
(the  money  loaned)  was  to  be  used  in  settlement,  or  payment  of  the 
mortgage  of  four  thousand  dollars  that  Mrs,  Mary  (Japron  owed  on  her^ 
half  of  the  plantation ;  and  I  only  came  to  know  this  because  this 
mortgage  was  specified  in  the  certificate  of  mortgages  produced  for 
annexation  to  the  act.  As  to  what  use  the  balance  was  put,  I  know 
not.'' 

It  is  of  importance  to  ascertain  the  contents  and  purport  of  the 
mortgage  which  the  plaintiff  had  executed  in  favor  of  James  H. 
Laws  &  Co.,  on  the  20th  of  February,  1889,  which  was  recorded 
against  her  property,  and  mention  of  which  was  made  in  the  mort- 
gage certificate  to  which  the  witness,  Hero,  refers. 

The  pertinent  stipulations  of  same  are  as  follows,  to -wit:  <*And 
the  said  James  D.  Capron  is  the  lessee  of  the  other  undivided  one- 
half  of  said  plantation,  which  said  plantation  the  said  appearers  are- 
working  and  cultivating  during  the  current  year,  for  the  purpose  of 
growing  and  gathering  thereon  crops  of  corn  and  sugar  cane,  and 
maiyifacturing  from  the  latter  a  crop  of  sugar  and  molasses,  and 
being  in  want  of  ready  funds  for  said  purpose,  and  requiring  advances^ 
in  money  and  supplies  to  feed  and  pay  the  laborers  and  other 
employees  on  the  said  plantation,  to  maintain  the  live  stock 
thereon,  and  to  defray  all  other  necessary  expenses,  they  have 
applied  to  said  James  H.  Laws  &  Co.  to  make  the  requisite  advances 
and  which  they  hereby  agree  to  do  on  the  following  terms,"  etc. 
^  *  *  ^<That  in  addition  to  the  said  lien  and  privilege,  the  said 
Mr.  and  Mrs.  Capron  do  hereby  grant  and  consent  in  their  favor  a 
pledge  of  the  crops,"  etc.  *  *  ♦  «<  That  the  said  plantation  shall 
be  cultivated  to  the  best  advantage  by  the  said  owner  and  lessee,  so 
as  to  produce  therefrom  a  crop  of  sugar  and  molasses,  the  whole  of 
which  they  hereby  bind  themselves  to  ship  and  consign  to  said  Jas. 
H.  Laws  &  Co.,"  etc.  *'  And  the  said  appearers  having  bound  them- 
selves to  all  the  foregoing  terms,  conditions  and  stipulations,  the 
said  Mrs.  Capron  has,  in  liquidation  of  said  advances  and  to  facilitate 
the  said  Jas.  H.  Laws  &  Co.  in  the  transaction  of  said  business,  made 
and  subscribed  to  her  own  order,  and  has  endorsed  three  promissory 
notes,"  etc.  ♦  ♦  ♦  ««  nqw  in  order  to  secure  the  full  and  punc- 
tual payment  of  said   notes,"  etc.,  <Uhe  said  Mrs.  Mary  Berwick 
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C«pron  does  by  these  presents  specially  mortgage  her  paraphernal 
fwoperty." 

There  can  be  no  question  of  the  fact  that  that  act  bears  upon  its 
face  indobitable  proof  that  the  plantation  was  operated  and  colti- 
Titod  in  1889  npon  the  joint  accoant  of  the  plaintiff  and  her  husband, 
and  Gonstitated  the  debt  to  Laws  &  Oo.  an  indebtedness  of  the  com- 
munity and  of  her  husband  personally. 

The  law  emphatically  declares  that  if,  in  the  course  of  the  wife's 
examination  by  the  judge  he  shall  ascertain  that  either  the  money 
to  be  borrowed  or  debt  contracted  is  for  her  husband's  *'  debts,  or 
are  for  her  separate  benefit  and  advantage,  or  the  benefit  of  his  sep  - 
uate  estate,  or  of  the  community,  he  shall  not  give  his  sanction 
authorizing  the  wife,"  etc.  (R.  0.  C.  127)  ;  and  it  further  declares  that 
the  judge's  '*  certificate,  on  presentation  to  the  notary,  shall  be  his 
QMfkorUyfor  drawing  ttie  act  of  mortgage."     Id,  128. 

Gonseqaently  the  notary  acted  in  direct  disobedience  to  the  pro- 
Tiaions  of  the  law  governing  his  duties  in  preparing  the  act  as  he 
did,  as  well  as  in  disregard  of  the  specific  terms  of  the  plaintiff's 
application  and  that  of  the  judge's  certificate ;  and  being  confessedly 
the  adviser  of  McCan  in  the  premises,  the  latter  became  likewise 
responsible  for  the  disregard  of  same. 

In  addition  to  the  foregoing  details  of  the  transaction  from  the 
Mpe  of  the  living  participants  therein,  there  are  many  of  minor 
importance  which  point  with  unerring  certainty  in  the  same  direc  - 
tioii. 

For  instance,  the  correspondence  between  the  parties,  their  agents 
and  attorneys,  with  regard  to  the  loan,  the  execution  of  the  mortgage, 
the  extension  of  the  notes  at  maturity,  the  demand  for  the  payment 
of  the  fees  of  a  lawyer  for  making  an  examinationof  title;  and 
finally  the  demand  for  the  payment  of  the  ten  thousand  dollar  mort- 
gage notes  which  brought  about  the  settlement  and  change  in  the 
/ona  of  the  titles  of  the  property  in  1893  and  the  execution  of  the 
Botes  which  constitute  the  foundation  of  this  suit. 

In  not  one  of  these  does  the  name  of  the  plaintiff  figure  except  to 
9ijfm  her  name  to  the  acts  which  were  necessary  for  their  consumma- 
tioa;  and  there  is  nothing  in  the  evidence  to  contradict  or  impeach 
the  statements  of  the  witnesses  and  the  recitals  of  the  acts  which 
we  have  quoted. 
Not  only  so,  but  the  radical  errors  complained  of  are  those  of  law. 
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and  they  are  plainly  apparent  from  a  simple  inspection  of  the  plain- 
tiff's application  for  the  judge's  authorization,  the  judge's  certificate 
of  authorization  and  the  act  of  mortgage;  and  the  cause  or  consider- 
ation of  the  notes  of  the  plaintiff  were  most  distinctly  brought 
home  to  McOan  during  the  negotiations  which  led  up  to  the  agpree- 
ment  and  in  its  consummation,  and  same  is  fully  confirmed  by  the 
recitals  of  the  Laws  &  Go.  mortgage,  which  was  extant  and  duly 
recorded  at  the  time. 

The  subsequent  transactions  in  1893  were  purely  formal,  and 
merely  intended  to  divest  the  title  of  the  plaintiff  and  invest  her 
husband  with  title.  There  was  no  consideration  passing  from 
McOan  to  the  former,  but  the  surrender  of  the  ten  thousand  dollar 
mortgage  notes;  and  none  to  McOan  from  the  latter  but  the  execu- 
tion of  new  notes. 

The  negotiations  preceding  the  transactioiis  foreshadowed  the 
result  that  was  to  be  accomplished.  McOan  at  no  time  ceased  to  be 
a  mortgage  creditor,  first  of  plaintiff,  and  then  of  her  husband ;  and 
the  property  was  disencumbered  of  the  mortgage  of  the  former, 
but  to  have  same  immediately  replaced  by  one  of  the  latter.  The 
scheme  was  intended  to  have  the  effect  of  a  sale  of  the  wife's 
separate  and  paraphernal  property  to  her  husband,  in  direct  viola- 
tion of  the  express  prohibition  of  the  law  (R.  O.  O.  2446)  ;  or  if  it 
be  given  the  effect  of  a  security,  simply,  then  it  was  in  violation  of 
R.  0.  0.  2398. 

But  it  is  seriously  contended  on  the  part  of  the  executory  creditor, 
that  he  was  not  aware  of  any  of  the  secret  equities  which  existed 
between  McCan  and  the  plaintiff  with  reference  to  the  original 
transaction,  and  that  he  dealt  with  J.  D.  Oapron  on  the  faith  of  his 
personal  inspection  of  and  acquaintance  with  the  public  records 
upon  which  no  apparent  defects  were  stamped. 

But,  quite  to  the  contrary,  it  appears  conspicuously  from  the 
transcript,  that  the  records  upon  which  he  placed  reliance  did  dis- 
close radical  and  incurable  defects;  and  they  further  show  that,  not 
only  was  he  aware  of  the  nature  and  origin  of  the  original  contract, 
but  that  when  he  was  approached  by  the  plaintiff's  husband  with  the 
view  of  getting  him  to  take  up  and  extend  the  ten  thousand  dolmr 
mortgage  notes  which  McCan  held,  he  made  the  objection  that  he 
did  not  regard  the  proposed  investment  a  safe  one  on  account  of  the 
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joinfe  ownership  of  husband  and  wife,  and  their  Joint  management 
and  control  of  the  plantation. 

Further,  that  the  arrangement  consummated  was  the  identical  one 
he  proposed,  and  in  the  consummation  of  which  McOan,  J.  D.  Gapron 
and  he  co-operated;  but  that  the  plaintiff  was  conspicuously  absent, 
except  in  the  single  circumstance  of  signing  her  name  to  the  acts,  at 
the  instigation  of  her  husband.  ' 

But  the  original  notes  were  surrendered,  and  have  been  destroyed. 
Mrs.  Oapron's  separate  property  passed  into  the  hands  of  her  hus- 
band, and  the  defendant  received  his  notes  with  such  a  mortgage 
only  as  he  had  power  to  create  thereon. 

It  is  evident  from  the  character  of  the  dealings  and  transac- 
tions of  the  parties  that  they  did  not  have  the  legal  effect  of  passing 
a  valid  title  from  the  plaintiff  to  her  husband,  and  the  necessary  con- 
sequence is,  that  the  husband  had  no  power  to  create  a  mortgage 
on  the  half  interest  of  the  wife  thus  illegally  alienated,  which  the 
seizing  creditor  can  enforce. 

The  act  of  1855  has  been  frequently  interpreted  to  place  upon  a 
married  woman  the  burden  of  proving  '<  that  she  is  not  bound  fo 
some  legal  reason;"  but  that  the  mortgage  and  certificate  of  the 
judge  constitute  no  estoppel  against  her  showing  "  that  she  received 
no  money,  as  stated,  in  the  mortgage,  and  that  the  real  considera- 
tion for  her  note  was  an  antecedent  debt  of  her  husband."  Barth  vs. 
Easa,  30  An.  940;'  Rice  vs.  Alexander,  15  An.  54;  Bank  vs.  Barrow, 
21  An.  896. 

Accepting  this  theory  she  has  attempted  by  the  introduction  of 
parol  and  written  evidence  dehors  the  act  of  mortgage,  as  well  as 
by  the  recitals  of  her  petition,  the  judge's  certificate,  and  the  act  of 
mortgage,  to  discharge  that  burden ;  and  I  am  of  the  opinion,  in  the 
light  of  the  authorities,  that  she  has  done  so. 

All  of  the  decisions  of  this  court  unite  in  holding  that  the  act  of 
1855  makes  the  petition  of  the  applicant,  and  the  judge's  certificate 
of  authorization  control  the  subsequent  act  of  mortgage,  and  render 
same  null  and  void  ah  initio  for  any  substantial  or  material  variation 
therefrom. 

Ib  Falconer  vs.  Stapleton,  24  An.  89,  it  was  held  that  the  author- 
ization of  the  judge  under  the  act  of  1855  must  be  given  before  the 
debt  is  contracted,  or  the  mortgage  is  g^ven. 

In  Conrad  vs.   LeBlanc,  29   An.  123,  it  was  held  that  a  wife's 
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authorized  mortgage  for  a  certain  aam  was  bad,  becaase  the  certifi- 
cate aathorized  the  loan  for  the  purpose  of  *^  obtaining  supplies  to 
carry  on  her  farming  interest  for  the  present  year,  and  the  act  of 
mortgage  secured  a  loan  to  enable  her  to  pay  her  past  indebtedness,^^ 
the  debt  to  be  provided  for  preceding  in  date  the  date  of  the  judge's 
certificate. 

In  Gibsonf  vs.  Hitchcock,  87  An.  209,  it  was  held  to  have  been  a 
fact  disclosed  by  the  documentary  evidence  in  the  record  that  '*  the 
money  alleged  to  have  been  loaned  was  not  and  could  not  (have 
been)  used  for  the  object  described  in  the  application  for  authoriza- 
tion to  contract,  and  in  the  judge's  certificate;"  and  the  conclusion 
of  the  court  on  that  statement  was  that  ^*  if  the  evidence  shows  that 
the  contract  was  not  based  on  the  object  stated  in  the  judge's  cer- 
tificate, but  for  a  different  object  to  the  knowledge  of  the  creditor, 
the  burden  of  proof  that  the  contract  enured  to  the  benefit  of  the 
wife  is  thus  shifted  on  the  creditor  seeking  to  enforce  the  contract." 

In  Olaverie  vs.  Gerodias,  30  An.  291,  it  was  held  that  in  the  hands 
of  a  creditor  who  knowingly  accepted  a  wife's  unauthorized  mortgage 
as  security  for  her  husband's  debt,  same  is  utterly  null  and  void. 
Barth  vs.  Bond ;  Manning's  Unreported  Oases,  481. 

In  Stapleton  vs.  Butterfield,  84  An.  822,  it  was  held  that  the  mort- 
gage of  the  wife  having  been  given  to  secure  the  debt  of  her 
husband  and  her  own  past  indebtedness,  the  mortgage  and  sale  of 
the  plaintiff's  property  are  both  nullities. 

The  authorities  are  uniform  and  tend  in  the  same  direction. 

The  case  of  Henry  vs.  Gauthreauz,  82  An.  1108,  is  sui  generis,  and 
exceptional,  in  that  the  opinion  stated  that  'Mt  is  indisputable  that 
the  two  notes  referred  to  were  issued  by  the  plaintiff  in  the  capacity 
of  a  single  woman,  she  representing  herself  expressly  in  the  act  of 
mortgage  as  an  unmarried  person,"  and  upon  this  statement  the 
court  say  ^Mt  is  therefore  palpable  that  the  plaintiff,  while  a  mar- 
ried person,  twice  falsely  represented  herself  as  a  femme  sole,  and 
upon  such  fraudulent  pretence  obtained  from  a  third  party  the  loan 
of  a  sum  of  money  which  was  paid  her." 

The  opinion  does  not  in  any  manner  affect  or  impair  the  general 
principles  announced  in  other  cases. 

My  conclusion  is  that  the  plaintiff  has  made  good  her  claim 
to  relief,  and  that  her  injunction  should  be  maintained  and  perpetu- 
ated, and  her  title  and  possession  recognized  and  maintained. 
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N  APPLICATION  for  Writs  of  Certiaran  and  Prohibition. 
W.  L.  Evans  for  Relator. 


M.  J.  Qunningham^  Attorney  General,  and  Robert  H.  Marr,  District 
Attorney,  for  Respondents. 


Submitted  on  briefs  December  19,  1896. 
Opinion  handed  down  January  4,  1897. 


On  the  17th  of  August,  1896,  the  District  Attorney  for  the  parish 
of  Orleans  filed  in  the  Criminal  District  Court  for  the  parish  of 
Oi'leans,  an  information  against  the  defendant.  On  the  4th  of 
December  defendant  filed  a  motion  to  qaash  the  information.  He 
complains  that  the  Indge  Illegally  overruled  said  objection.  That  by 
Art.  8  of  the  Constitution  of  Louisiana,  parties  accused  are  entitled 
'*  in  all  criminal  prosecutions  "  to  <^  enjoy  the  right  to  be  informed  of 
the  nature  and  cause  of  the  accusation  "  against  him,  which  means 
by  a  long  line  of  precedents  resting  on  principle,  that  in  a  prosecu- 
tion for  the  commission  of  a  statutory  offence  the  words  of  the  stat- 
ute or  others  of  fully  equivalent  import  should  be  employed  (State  vs. 
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No.  12,849.  ,  ^-^, 

T j04  540 

Statb  bx  BEL.  VmoBNT  Satgho  vs.  Judgb  Criminal  District       -^^  ^ 
Court,  Parish  op  Orleans,  Section  A,  and  District  Attor-      ^  7a«| 

^  ^         '  n»  2311 

NEY,  Parish  of  Orleans.  1112  574 

'112_678 
Every  party  charged  with  crime  has  the  constitutional  right  to  have  subjected  to  |"40~28ll 
judicial  investigation  and  testing  the  fact  whether  or  not  any  particular  charge  |116  455] 
made  against  him  has  come  up  to  the  standard  of  legal  requirement  or  not, 
but  it  does  not  follow  from  this  that  in  every  case  where  a  ruling  by  a  District 
Court  on  a  motion  to  quash  has  been  made  adverse  to  a  contention  on  that 
subject  which  the  party  charged  has  urged,  that  the  action  of  the  court  is  re- 
viewable by  the  Supreme  Court  through  certiorari  and  prohibition,  particularly 
prior  to  trial  and  conviction. 
It  will  not  be  assumed  that  it  was  the  purpose  of  the  Constitution  in  vesting  In  the 
Supreme  Court  supervisory  Jurisdiction  and  in  cutting  off  appeals  by  parties 
charged  and  found  guilty  of  misdemeanors  that  they  could  and  should  be  able 
to  obtuin  not  only  the  same  relief  that  an  appeal  would  give  them,  but  greater 
relief  by  shifting  the  form  or  method  of  procedure  from  a  proceeding  by 
appeal  to  one  by  certiorari. 
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JackBon,  43  An.  184).  That  said  criminal  prosecution  against  him  is 
fatally  irregular  and  said  information  absolutely  void,  because  (1)  it 
does  not  describe  any  criminal  offence  known  in  the  words  of  any  penal 
statute,  or,  in  <<  others  of  fully  equivalent  import,"  and  because  (3)  it 
does  not  allege  that  relator  was  at  the  time  mentioned  in  said  infor- 
mation the  proprietor  of  a  place  of  public  business  which  required  a 
license  under  a  law  of  the  State  of  Louisiana  or  under  a  parochial  or 
municipal  law  or  ordinance."  That  the  Oriminal  District  Court  is 
absolutely  without  jurisdiction  to  try  said  cause  by  reason  of  there 
being  no  legal  information  pending  against  him  in  said  court.  That 
if  the  judge  of  said  court  be  not  prohibited  from  proceeding  farther 
in  the  cause,  he  will  force  the  defendant  to  trial  and  impose  a  sen- 
tence upon  him  (if  convicted)  in  a  case  wherein  there  is  no  appeal 
and  will  forever  deprive  him  of  his  constitutional  right  to  be  informed 
of  the  nature  and  cause  of  the  accusation  against  him  before  trial, 
and  will  thereby  caase  him  irreparable  injury.  He  invokes  the  exer- 
cise of  the  supervisory  jurisdiction  of  the  Supreme  Oourt  conferred 
on  it  by  Art.  90  of  the  Constitution,  he  prays  for  writs  of  certiorari 
and  prohibition  and  due  legal  relief. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  O.  J.  The  motion  to  quash  was  based  on  grounds  sub* 
stantially  the  same  as  those  mentioned  in  relator's  petition  though 
somewhat  amplified. 

It  asserts  that  *'  the  information  does  not  setf  forth  in  allegations, 
facts  essential  in  a  prima  facie  case  of  guilt  under  Act  No.  18  of 
1886;"  that  it  does  not  allege  ''that  relator  failed  to  close  such 
licensed  place  of  business  at  12  o'clock  on  Saturday  night;  that  it 
does  not  allege  that  relator  failed  and  refused  to  keep  such  licensed 
place  of  public  business  closed  continuously  for  twenty- four  hours 
thereafter,  nor  does  it  allege  that  relator  did  unlawfully  give,  trade,, 
barter,  exchange  or  sell  any  of  the  stock  or  any  article  of  mer- 
chandise kept  in  any  licensed  establishment  on  Sunday."  The 
information  charges  that  relator,  ''on  the  14th  day  of  June,  one 
thousand  eight  hundred  and  ninety-six,  in  the  parish  of  Orleans,  and 
within  the  jurisdiction  of  the  Criminal  District  Court  for  the  parish 
of  Orleans,  being  the  proprietor  of  a  certain  establishment  and  place 
of  business  commonly  called  a  barroom,  which,  by  law,  is  required: 
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to  be  closed  at  12  o'clock  on  Saturday  nights,  and  to  remain  closed^ 
continooiuly  for  twenty- four  hours,  did  on  Sunday,  the  14th  day  of 
June,  one  thousand  eight  hundred  and  ninety- six,  unlawfully  opetf 
his  said  establishment  and  public  place  of  business  aforesaid,  and^ 
beios  the  proprietor  thereof,  did  then  and  there  unlawfully  give,  trade^ 
barter,  exchange  and  sell  certain  portions  of  the  stock  and  certain 
articles  of  merchandise  kept  in  such  establishment  and  place  of  busi- 
ness, contrary  to  the  form  of  the  statute  of  the  State  of  Louisiana 
in  such  case  made  and  provided,  and  against  the  peace  and  dignity 
of  Che  same." 

By  tne  first  section  of  Act  18  of  1886  it  is  enacted  '<  that  from  and 
after  the  Slst  day  of  December,  A.  D.  1886,  all  stores,  shops,  saloons 
and  all  places  of  public  business  which  are  or  may  be  licensed  under 
the  law  of  the  State  of  Louisiana,  or  under  any  parochial  or  munici  - 
pal  law  or  ordinance,  and  all  plantation  stores,  are  hereby  required 
to  be  closed  at  12  o'clock  on  Saturday  nights,  and  to  remain  closed 
continuously  for  twenty-  four  hours,  daring  which  period  of  time  it 
shall  not  be  lawful  for  the  proprietors  thereof  to  give,  trade,  barter, 
exchange  or  sell  any  of  the  stock  or  any  article  of  merchandise  kept 
in  sach  establishment." 

The  second  section  declares  a  violation  of  the  provisions  of  the 
act  to  be  a  misdemeanor,  and  prescribes  that  on  trial  and  conviction 
the  party  found  guilty  shall  pay  a  flue  of  not  less  than  twenty- five 
dollars,  nor  more  than  two  hundred  and  fifty  dollars,  or  be  impris- 
oned for  not  less  than  ten  days  nor  more  than  thirby  days,  or  both, 
at  the  discretion  of  tlfe  court. 

Upon  a  claim  that  his  constitutional  *'  right  to  be  informed  of  the 
nature  and  cause  of  the  accusation  against  him"  would  be  violated 
by  the  criminal  proceedings  directed  against  him  under  the  infor- 
mation copied,  and  upon  an  argument  that  that  instrument  is  abso- 
lately  void,  it  charging  no  offence  against  any  penal  statute  of  the 
State,  relator  invokes  the  exercise  by  this  court  of  the  supervisory 
powers  conferred  upon  it  by  Art.  90  of  the  Oonstitution  to  prohibit 
the  judge  of  the  Criminal  District  Court  for  the  parish  of  Orleans 
and  the  District  Attorney  from  proceeding  further  in  the  cause  based 
thereon. 

The  eighth  article  of  the  Constitution,  quoted  by  relator,  does 
gnarantee  that  in  all  criminal  prosecutions  the  accused  should  ^^  enjoy 
the  right  to  be  informed  of  the  nature  and  cause  of  the  accusation 
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against  him,"  and  therefore  every  party  charged  with  crime 
has  the  right  to  have  subjected  to  jadicial  investigation,  and 
testing  the  fact  whether  or  not  any  particular  charge  made  against 
him  has  come  up  to  the  standard  of  legal  requirement  or  not.  It 
does  not  follow  from  this  that  in  every  case  where  a  ruling  by  a 
District  Oonrt  upon  a  motion  to  quash  has  been  made  adverse  to 
the  contentions  which  the  party  charged  has  urged  upon  that  sub- 
ject, the  court's  action  is  reviewable  by  the  Supreme  Court  through 
certiorari  and  prohibition,  particularly  prior  to  trial  and  conviction. 
A  judicial  tribunal  has  been  called  upon  iu  this  case  to  determine 
whether  or  not  relator  could  legally  and  couscitutionally  be  sent  to 
trial  upon  the  charge  as  laid  against  him,  and  it  has  after  hearing 
held  that  he  could.  The  authority  advancing  the  charge  is  separate 
and  distinct  from  that  passing  upon  the  sufficiency  of  the  charge  as  a 
basis  for  prosecution,  and  therefore  it  could  not  be  claimed  that  the 
constitutional  privilege  urged  has  not  received  impartial  judicial 
consideration.  The  power  to  accuse  and  the  power  to  dispose  of  the 
accusation  have  not  centred  in  one  hand.  Whether  the  conclusions 
reached  by  a  district  court  in  a  given  criminal  case  should  be  final , 
or  whether  they  should  be  subject  to  review  was  a  matter  for  consti- 
tutional provisions  to  fix.  Relator's  case  is  one  which,  from  its 
character,  is  not  appealable  to  this  court.  Our  appellate  jurisdiction 
in  criminal  cases  is  limited  to  *^  questions  of  law  alone,  whenever  the 
punishment  of  death  or  imprisonment  may  be  inflicted,  or  a  fine 
exceeding  three  hundred  dollars  is  actually  imposed." 

The  question  on  which  relator  seeks  to  have  us  determine  adversely 
to  the  views  of  the  District  Court  is  not  only  a  question  of  law,  but 
one  which  is  patent  on  the  face  of  the  record. 

Outside  of  the  provisions  of  the  Constitution,  prescribing  the  limits 
of  our  appellate  jurisdiction,  there  would  be  no  logical  reason  why 
we  should  not  as  appropriately  through  an  appeal,  pass  upon  the 
rulings  of  a  district  court,  made  in  prosecutions  for  minor  offences  on 
motions  to  quash  informations  or  indictments  based  upon  the  alleged 
insufficiency  of  the  allegations,  than  we  should  upon  rulings  of  a 
similar  character,  made  in  graver  cases,  inasmuch  as  in  neither  class 
would  we  be  called  ton  to  deal  with  the  facts  of  the  case.  The  sov- 
ereign authority  has  thought  proper,  however,  to  leave  the  classifi- 
cation of  crime  to  legislative  discretion  as  to  their  importance  and 
to  grant  a  broader  relief  in  one  class  of  offences  than  in  another. 
(State  ex  rel.  Bourgeois  vs.  Police  Jury,  45  An.  250.) 
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We  do  not  understand  that  it  was  the  purpose  of  the  framers  of 
the  Constitution  in  vesting  in  this  court  supervisory  jurisdiction  and 
in  cutting  off  appeals  by  parties  charged  and  found  guilty  of  misde- 
meanors that  they  could  and  should  be  able  to  obtain  not  only  the 
same  relief  which  an  appeal  woj^ld  give  them  but  greater  relief  by 
simply  shifting  the  form  or  method  of  procedure  from  a  proceed- 
ing by  appeal  to  one  by  certiorari.  If  the  General  Assembly  had 
thought  proper  to  affix  to  the  violation  of  the  provisions  of  Act  No. 
18  of  1886,  a  penalty  of  punishment  at  hard  labor  in  the  peniten* 
tiary ,  and  relator  had  stood  charged  upon  the  same  information  which 
he  complains  of  now  as  insufficient,  the  present  proceeding  through 
certiorari  would  not  be  before  us,  as  relator  would  have  to  stand  his 
trial  and  rely  upon  ultimate  relief  through  appeal.  We  see  no 
ground  upon  which  to  assume  that  it  was  intended  that  he  should 
occupy  a  better  position  in  this  respect  by  being  charged  with  a 
lighter  offence.  Leaving  aside  any  question  as  to  the  precise  stage 
of  the  prosecution  at  which  relator  has  had  recourse  to  this  court,  we 
think  that  the  conditions  under  which  a  party  charged  with  crime  in 
a  non- appealable  case  could  invoke  our  supervisory  Jurisdiction 
through  certiorari  as  against  an  alleged  iusafficient  information 
should  be  of  the  gravest  and  most  serious  nature.  We  should  have 
to  be  convinced  that  the  objections  to  the  information  were  such  as 
in  point  of  fact  would  leave  an  accused  ia  ignorance  of  the  nature 
and  cause  of  the  accusation  against  him.  The  objections  should  not  be 
be  such  as  the  party  making  them  could  only  hope  to  succeed  upon 
the  application  of  the  most  stringent  technical  rules  as  to  form  and 
as  to  pleading;  such  defects  as,  in  our  opinion,  would  really  work 
no  injury. 

The  writ  of  certiorari  is  not  one  of  right,  but  one  for  the  exercise 
of  judicial  discretion  in  cases  of  substantial  wrong  and  injury.  We 
have  examined  the  information  filed  against  relator  in  this  case. 
We  think  it  does  not  leave  him  in  ignorance  of  the  nature  and 
character  of  the  accusation  against  him.  That  it  sufficiently  chaises 
a  violation  of  the  statutory  offence  created  by  Act  No.  18  of  1886, 
and  that  if  it  be  open  to  objections,  they  are  not  of  such  a  character 
aa  to  work  wrong  or  injury  or  to  call  for  the  exercise  of  our  super- 
visory powers. 

For  the  reasons  herein  assigned,  the  orders  hereinbefore  given 
are  set  aside,  as  are  the  writs  based  thereon,  and  relator's  applica- 
tion is  dismissed. 
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No.   12,006. 
Town  of  Mandbville  vs.  J.  B.  Baudot. 

A  person  who  raises  grapes  and  manufactures  them  into  wines  and  sells  the 
same  at  his  place  of  business,  in  either  barroom  or  grocery.  Is  liable  to  pay  a 
license  tax  therefor.  ^ 

The  Legislature  can  confer  by  general  law  on  all  municipal  corporations  in  the 
State,  an  authority  to  collect  licenses.    Mayor  ys.  White,  46  An.  49. 

A  PPEAL  from  the  Fonrth  Justice's  Oourt  for  the  Parish  of    St. 
^  *^    Tammany.     Phillips^  J, 


Clay  Elliott  for  Plaintiff,  Appellee. 


P.  L.  FouTchy  for  Defendant,  Appellant. 


Argued  and  submitted  January  4,  1897. 
Opinion  handed  down  January  18,  1897. 


The  opinion  of  the  court  was  delivered  by 

McEnbry,  J.  The  town  of  Mandeville  imposed  a  license  tax  of 
one  hundred  dollars  for  keeping  a  wholesale  or  retail  grocery,  and 
selling  in  connection  therewith  liquors.  The  defendant  was  sued  by 
the  town  to  collect  the  license  tax  for  having  conducted  such  a  busi- 
ness. In  the  brief  of  the  Oity  Attorney  reference  is  made  to  Sec.  11 
of  Act  150  of  1890,  imposing  a  license  of  one  hundred  dollars  on 
every  business  of  barroom,  drinking  saloon,  etc.,  and  in  the  town's 
laws  there  is  an  ordinance  for  keeping  a  barroom,  the  license  for  the 
same  being  one  hundred  dollars.  The  evidence  in  the  record  does 
not  make  it  plain  whether  the  defendant  kept  a  barroom,  or  a 
grocery  store  with  bar  attached. 

The  witnesses  deny  that  he  sold  beer  or  alcohol  at  his  place  of 
business,  but  in  the  defendant's  answer  he  admits  that  he  sold  wine 
as  '*  occasion  required,"  that  is  by  retail,  but  claims  that  the  wine 
was  mannfactured  by  him  from  grapes  raised  by  him,  and  that  he  is 
therefore  exempt  from  the  license  tax.  The  constitutional  exemp- 
tion does  not  extend  to  the  manufacturing  of  wine,  whiskey  or  beer. 

Wine,  like  whiskey,  is  not  an  agricultural  product,  although  manu- 
factured from  such  product.   The  word  liquor  includes  all  fermented 
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liqaoro,  and  where  it  is  sold  singly  or  in  company  with  whiskey,  or 
beer,  at  a  place  kept  as  a  barroom,  or  at  a  grocery,  and  sold  in  con- 
nection with  the  bosiness,  the  person  so  selling  it  by  the  quantities 
designated  by  the  statute,  upon  which  the  municipal  ordinance  is 
based,  is  liable  to  pay  the  license. 

It  is  urged  that  the  town  of  Mandeville  had  no  authority  by  its 
charter  to  impose  license  taxes.  This  authority  is  not  in  the  original 
charter.  But  the  revenue  acts  of  1886  and  1890  authorize  all  muni- 
cipal and  parochial  authorities  to  impose  a  license  tax.  The  State 
unquestionably  has  the  power  by  a  general  law  to  confer  power 
upon  municipal  divisions,  an  authority  not  lodged  in  their  charters. 
Mayor  and  Council  vs.  White,  46  An.  450. 

It  is  alleged  that  the  ordinance  is  illegal,  not  having  been  properly 
enacted.  We  are  not  informed  as  to  what  essentials  are  lacking  in 
its  enactment.  From  the  record  it  appears  to  have  been  enacted 
with  as  much  formality  and  regularity  as  usually  attend  municipal 
ordinances. 

Judgment  affirmed. 


No.  12,169. 
Mrs.  M.  J.  Callahan  et  al.  vs.  Callahan  Fluker. 

Where  there  is  ao  order  for  the  adyertisement  of  the  application  for  the  appoint- 
ment of  an  administrator,  and  the  order  recites  that  the  applicant  shall  be 
appointed  if  no  opposition  Is  made,  if  no  appointment  is  made  after  this  order 
and  the  administrator  gives  bond  and  makes  affldayit,  the  bond  and  the  affl- 
davit  will  not  authorize  him  to  act  as  administrator.  An  order  for  the  sale  of 
property  of  the  succession,  by  such  administrator,  is  null  and  void,  and  if  a 
party  purchase  succession  property  under  the  order,  and  has  been  instru- 
mental in  provoking  the  order  with  full  knowledge  of  the  irregularities  In 
the  administration,  the  sale  will  be  set  aside  and  the  property  returned  to  the 
succession  for  administration. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  ;of  Orleans. 
RighUyr^  J, 

William  Winans  Wall  for  Plaintiffs,  Appellees. 


Thomas  J.  Kernan  for  Defendant,  Appellant. 


Argacd  and  SQbmitted  December  19,  1896. 
Opinion  handed  down  January  18, 1897. 


SUPREME  COURT  OF  LOUISIANA. 


Callahan  et  al.  ts.  Flaker. 


The  opinion  of  the  coart  was  delivered  by 

McEnbbt,  J.  This  case  was  before  ns  at  oar  last  session.  We 
then  reversed  the  jadgment  of  the  District  Court,  which  had  sus- 
tained defendant's  plea  to  the  jurisdiction  of  the  Civil  District  Courts 
and  dismissed  plaintiffs'  suit  and  remanded  the  cause  to  the  lower 
court  for  further  proceedings  according  to  law.  Plaintiffs'  pleadings 
will  be  found  given  in  full  in  the  report  of  the  case  at  page  427  of 
the  47th  Annual,  entitled  Callahan  vs.  Fluker.  For  present  purposes 
it  will  suffice  to  say  that  the  suit  is  a  petitory  one  brought  by  the 
children  of  Louis  H.  Young,  seeking  to  recover  from  defendant  prop- 
erty alleged  to  have  belonged  to  their  father,  of  which  they  averred 
defendant  to  be  in  illegal  possession.  As  part  of  the  history  of  the 
case,  they  averred  the  death  of  Louis  H.  Young,  in  the  parish  of 
East  Feliciana,  and  declared  that  defendant  asserted  ownership  of 
tlie  property  in  question  to  have  vested  in  him  under  a  judicial 
sale  which  they  allege  was  an  absolute  nullity.  We  will  have  occa- 
sion in  the  body  of  this  opinion  to  refer  to  the  different  reasons  upon 
which  they  ground  that  contention.  On  the  return  of  the  case, 
defendant  answered,  pleading,  first,  the  general  issue.  He  admitted 
that  he  was  in  possession,  as  owner,  of  some  lands  claimed  in  the 
suit  by  the  plaintiffs,  a  list  of  which  he  annexed  to  his  answer.  In 
respect  to  all  other  lands  claimed  he  denied  that  he  was  in  posses- 
sion of,  or  claimed  ownership  thereof.  He  averred  that  the  landa 
contained  in  the  exhibit  which  he  annexed  were  purchased  by 
him  in  good  faith  at  a  regular  probate  sale  made  by  the  sheriff 
of  the  parish  of  East  Feliciana  on  December  8,  1894,  in  pursuance 
of  a  valid  decree  of  court  to  pay  debts,  granted  by  the  Sixteenth 
District  Court  for  the  parish  of  East  Feliciana,  on  October  8, 
1894,  in  the  matter  of  the  Succession  of  Louis  H.  Young  of  the 
docket  of  that  court ;  that  he  had  lawfully  continue  a  in  the  open 
and  uninterrupted  possession  of  said  lands  as  owner  ever  since  the 
date  of  said  sale;  that  his  title  is  protected  by  said  order;  that 
neither  said  order  for  the  sale  nor  the  sale  made  thereunder  could 
be  collaterally  attacked  or  drawn  in  question  before  any  courts 
except  that  in  which  said  proceedings  were  had.  He  denied  that  he 
was  acting  in  any  fiduciary  capacity  which  disqualified  him  from 
becoming  the  purchaser  of  said  lands,  and  averred  that  said  bid  for 
the  same  was  made  unwillingly  for  the  purpose  of  realizing  costs 
only  after  the  plaintiff  had  apparently  abandoned  the  succession  and 
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after  the  lands  had  failed  to  sell  at  public  offering  for  want  of  a 
bidder.  He  averred  that  the  title  to  the  portion  of  the  lands  was 
inchoate,  imperfect  or  bad,  and  that  he  expended  much  labor,  skill 
and  money  in  perfecting  the  title  to  the  lands  describecL  in  his  . 
exhibit  to  the  aggregate  value  of  at  least  one  thousand  five  hundred 
dollars;  that  in  the  event  of  his  eviction  from  the  lands  he  should 
recover  said  amount  as  a  condition  of  their  taking  possession  of  the 
same.  He  pleaded  the  prescription  of  five  years  against  all  irregu- 
larities or  informalities,  if  any  there  were  in  said  probate  sale,  and 
the  prescription  of  ten  years  ocgutrendi  causa.  He  prayed  that  he 
be  quieted  in  his  title  and  possession  of  the  lands,  and  contingently 
upon  being  evicted  that  he  have  judgment  against  the  plaintiffs  for 
fifteen  hundred  dollars,  with  legal  interest. 

There  was  judgment  for  plaintiffs.     Defendant  appealed. 

The  first  difficulty  which  confronts  us  is  whether  or  not  a  direct 
action  is  necessary  in  order  to  annul  the  order  of  sale  attacked  in 
this  suit.  Ordinarily  an  attack  to  annul  a  judgment  must  be  by 
direct  action.  There  can  be  no  questioning  of  the  well-established 
jurisprudence  on  this  point.  Duson,  Curator,  vs.  Dupr^  et  als.,  82 
An.  896;  Grevemberg  vs.  Bradford,  44  An.  400;  Heirs  of  Ford  vs. 
Bfills  &  Phillips,  46  An.  831. 

In  the  case  of  Heirs  of  Ford  vs.  Phillips,  supra^  (46  An.  881)  there 
was  an  order  directing  the  applicacion  for  the  administration  of  the 
succession  to  be  advertised,  and  in  case  of  no  opposition  being  filed 
the  applicant  to  be  appointed.  Following  this  order,  letters  of 
administration  issued  to  Dean,  reciting  that  he  had  been  appointed 
administrator  of  the  succession  and  had  taken  the  oath  and  executed 
the  bond  required  by  law,  and  it  was  further  declared  that  the  appli- 
cant was  confirmed  in  his  appointment.  An  order  of  sale  was  issued 
to  sell  property  to  pay  debts.  It  was  sold,  and  found  its  way  eventu- 
ally to  a  third  innocent  party,  against  whom  suit  was  brought  to 
recover  the  same.  The  appointment  of  administrator  and  the  sale 
were  alleged  to  be  nullities.  We  held  that  the  order  appointing  the 
administrator  could  not  be  attacked  collaterally,  and  assumed  as  a 
fact  that  between  the  issuing  of  letters  of  administration  and  the 
application  for  the  administration  there  had  been  a  direct  appoint- 
ment of  administrator.  The  letters  of  administration  directly  war- 
ranted this  assumption,  as  they  recited  facts,  the  appointment,  etc., 
which  had  been  done. 
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In  this  case  there  is  no  room  for  an  inference  that  an  appointment 
had  followed  the  conditional  order,  and  in  this  case  there  is  no  inno  - 
cent  third  parchaser  invoking  the  order  for  his  protection  as  in  the 
case  cited. 

There  may  be  also  irregalaritles  preceding  the  order  appointing^ 
the  administrator,  Which  could  only  be  reached  by  a  direct  action. 

Bat  in  this  case  there  was  no  advertisement  preceding  the  appoint- 
ment. There  was  an  order  reqairing  an  advertisement  and  a  condi- 
tional order  that  the  applicant  be  appointed  administrator  in  case  no 
opposition  was  made  to  the  application.  No  appointment  followed 
this  order.  The  administrator,  however,  furnished  a  bond  and  made 
the  required  afiQdavit.  These  requisites  could  only  be  based  upon  a 
prior  order  of  the  appointment  of  an  administrator,  and  none  having^ 
been  made  they  are  valueless  as  authority  for  the  administration. 
There  was  then  no  appointment  of  administrator.  Succession  of 
Gusman,  85  An.  405;  Pfarr  &  Kuhlman  vs.  Belmont,  89  An.  298. 

In  a  contest  for  the  appointment  of  an  administrator  the  facts 
recited  would  establish  the  proceedings  following  the  application 
for  the  administration  were  absolute,  and  not  relative  nullities,  and 
no  direct  action  was  necessary  to  have  them  declared  so.     Id, 

It  is  firmly  fixed  in  our  jurisprudence  that  a  purchaser  at  probate 
sale  is  not  bound  to  look  beyond  the  judgment  ordering  the  sale.  He 
is  not  bound  to  inquire  into  irregularities  preceding  this  order.  The 
duty  is  not  imposed  upon  him  to  inquire  into  the  regularity  of  the 
administrator's  appointment.  It  is  enough  for  him  that  the  admin- 
istrator is  recognized  by  the  coart  as  such,  and  is  acting  under  the 
eye  of  its  authority.  Succession  of  John  Gurney,  14  An.  622; 
Mitchell,  Dative  Testamentary  Executor,  vs.  Levi,  23  An.  6^0. 

But  the  purchaser  at  such  sale  must  be  a  bona  fide  purchaser — that 
is,  he  must  not  be  in  fraud  or  collusion,  and  the  order  must  not  have 
been  through  his  own  acts.  In  this  case  there  are  no  such  charges 
as  fraud  and  collusion.  The  case  rests  on  the  active  participation  of 
the  defendant  in  the  procurement  of  the  order  under  which  the  pur- 
chase was  made. 

From  the  testimony  it  appears  that  the  succession  had  been  aban- 
doned by  those  in  interest.  The  attorney,  the  defendant,  had  ren- 
dered valuable  services  to  the  succession,  and  his  only  means  of 
realizing  his  debt  against  the  same  was  by  purchasing  the  property 
at  succession   sale.     The  price  was  totally  disproportionate  to  its 
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ralne,  at  least  at  the  present  time.  ItB  present  value,  no  doubt,  has 
Btimulated  pursuit  for  its  recovery.  The  record  shows  that  the 
defendant  was  the  attorney  of  the  succession.  He  filed  the  applica- 
tioD  for  its  administration — in  fact,  all  applications  for  the  order  in 
tLe  case.  He  was  not,  then,  an  innocent  third  party  buying  at 
probate  sale  who  can  invoke  the  order  for  his  protection,  nor  can  he 
plead  prescription  as  to  irregularities,  the  direct  result  of  his  own 
professional  acts. 

Having  knowledge  of  the  entire  proceedings  and  having  been  the 
lacbor  of  them,  and  the  beneficiary  of  them,  he  can  not  set  up  the 
plea  of  relative  nullity  and  require  a  direct  action  to  annul  them. 
So  far  as  he  is  concerned  and  those  having  an  interest  the  order  of 
nle  was  an  absolute  nullity.  The  evidence  discloses,  while  acting 
as  attorney,  he  was,  in  fact,  the  agent  and  attorney  of  the  suc- 
cession, the  practical  administrator,  a  condition  imposed  upon  him, 
not  directly  by  his  own  act  or  solicitation,  but  from  the  very 
necessity  of  connection  with  the  succession  and  its  abandonment  for 
years  by  those  interested  in  it.  There  was  no  duly  appointed  ad- 
ministrator, and  the  defendant,  in  fact,  acted  as  such.  In  that 
capacity  he  was  without  authority  to  purchase.  The  application  for 
the  appointment  of  an  administrator  still  exists.  It  has  not  been 
disposed  of  in  the  lower  court.     Kullman  vs.  Belmont,  89  An.  298. 

Tbe  judgment  appealed  from  is  amended  so  as  to  reverse  that  part 
is  favor  of  the  plaintiffs  which  restores  to  them  and  gives  them 
title  to  the  property,  and  the  adjudication  to  defendant  be  annulled 
ud  the  property  be  restored  to  the  succession.  In  other  respects 
it  is  affirmed,  reserving  to  the  defendant  the  right  to  assert  his  claim 
for  fees  against  the  succession,  when  duly  and  properly  under  ad  - 
ministration.     Plaintiffs  to  pay  costs  of  appeal. 


No.   12,184. 

Kleonoba   Sibbbbt,  Wipe   op  John   W.  Klapper,  vs.  John  W       *9~~2ii| 
Klapper,  Her  Husband. 

the  iasne  is  principally  of  fact. 

f)te  plaintiff  complained  of  t;he  violent  treatment  of  tbe  defendant  toward  her. 
Sbe alleged  one  of  the  causes  of  divorce  set  forth  in  Art.  138  of  the  Civil  Code, 
^priof  sustains  the  averments. 
There  was  no  alternative  save  to  affirm  the  Judgment. 
16 
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A  PPEAL  from  the  Oivil  District  Court  for  the  Parish  of  Orleans. 


^     RighUyr,  J, 


Henry  P.  Dart  and  Benjamin  W.  Kernan  for  Plaintiff,  Appellee. 


Ambrose  Smith  and  O.  W.  Long  for  Defendant,  Appellant. 


Argued  and  submitted  December  17,  1896. 
Opinion  handed  down  January  4,  1897. 
Rehearing  refused  February  1,  1897. 


The  opinion  of  the  court  was  delivered  by 

Bbeaux,  J.  The  plaintiff  brought  this  suit  against  her  husband  for 
divorce.  In  her  petition  she  charged  that  she  was  ill  treated, 
frequently  struck  and  bruised  by  her  husband.  She  alleged  further 
that  recently  she  had  discovered  that  for  three  years  past  he  had 
frequented  houses  of  ill  fame,  associating  with  lewd  women  and 
committing  acts  of  adultery. 

These  charges  were  denied  by  the  defendant. 

The  case  was  tried  by  a  jury.  From  the  verdict  and  judgment  of 
divorce  the  defendant  appeals. 

The  epithets  applied  by  the  defendant  to  the  plaintiff  in  the  pres- 
ence of  third  persons  were  offensive  and  the  unfounded  imputations 
were  greatly  injurious  and  in  direct  violation  of  the  duty  marriage 
imposes. 

In  addition,  he,  in  a  number  of  instances,  without  provocation,  it 
appears  of  record,  resorted  to  personal  violence.  Blows  were 
inflicted,  leaving  marks  of  their  severity  upon  plaintiff's  face,  such 
as  to  bring  on  a  condition  of  irreconcilable  animosity.  The  injuries, 
unprovoked,  we  gather  from  the  testimony ,  were  frequent  and  grave . 
The  testimony  reveals  that  they  were  not  unknown  to  others,  and  in 
consequence  doubly  injurious.  The  ill  treatment  proven  was  enougb 
to  render  their  living  together  insupportable.  It  was,  in  oar 
opinion,  sufficiently  grave  to  serve  as  the  basis  for  a  demand  in 
separation  from  bed  and  board. 

We  can  not,  however  we  regret  it,  stop  here  and  limit  our  decree 
to  one  of  separation  from  bed  and  board. 
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Dinolying  matrimonial  ties  is  not  nnder  any  circnmstances  a 
pleasant  daty. 

We  can  not  ignore  the  charge  of  adultery  sastained  (indirectly  at 
least),  as  it  is,  by  a  number  of  nacontradicted  witnesses.  It  is 
uged  on  the  part  of  the  defendant  that  there  is  no  direct  proof  of 
idnltery.  That  may  be  true,  and  none  the  less  presumption  may 
eetablish  the  adultery  charged. 

It  is  urged  further  that  the  only  evidence  approximating  to  proof 
of  adultery  consists  of  statements,  said  by  the  witnesses  -  to  have 
emanated  from  the  defendant  husband  himself. 

Returning  to  the  first  proposition  as  to  direct  proof. 

It  is  well  settled  in  principle;  announced  by  the  text  writers,  and 
hy  Dumerous  decisions,  that  direct  proof  is  not  always  necessary.  A 
simple  presumption  may  prove  a  fact,  in  cases  such  as  that  we  now 
have  under  consideration,  as  well  as  in  other  cases. 

From   Baudry  Lacantinerie,   Vol.    1,    p.  418,   we   translate    and 


Adultery  invoked  as  a  cause  of  divorce  may  be  proven  by  wit- 
oessea  and  even  by  simple  presumptions. 

Doctrine  and  jurisprudence  are  in  accord  upon  a  point  which  offers 
no  difficulty. 

Unquestionably  the  facts  to  give  rise  to  a  conclusive  presumption 
ouBt  be  pertinent  and  true. 

We  will  not  detail  all  the  facts  here.  It  would  serve  no  useful 
porpose.    We  have  passed  them  in  review  with  care  and  attention. 

We  wiU  state  that  it  is  in  evidence  that  at  late  hours  the  defend- 
ut  visited  houses  of  ill  fame  in  company  of  a  number  of  others; 
tbey  drank  and  made  merry  with  the  inmates ;  they,  during  the  visit 
nmained  together,  left  together,  parted,  and  it  may  be  that  all  went 
to  their  respective  homes. 

Bat  the  utterances  of  the  witnesses,  as  written  in  the  transcript, 
vere  not  of  such  a  character  as  to  inspire  absolute  confidence  that  such 
was  the  fact  There  are  other  incidents  giving  rise  to  one  inference 
only;  such  as  for  instance,  after  the  wife  had  been  compelled  to 
^ve  their  home,  because  of  the  ill  and  violent  treatment  to  which 
>be  was  subjected,  a  young  girl  and  her  mother  were  received  in  the 
^»Qse.  A  witness  testifies  that  she  was  ^*  cooking  there;  she  was  a 
^oie  girl  and  everything." 

This  young  girl   sent  away  her  mother,  expelled  her  from  this 
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honse  and  remained  alone  under  circamstances  not  snggeative  of 
absolute  innocence  in  her  relations  with  the  defendant. 

*'  Where,  as  in  the  present  case,  from  the  circumstances  {Proved, 
no  other  inference  can  be  drawn,  but  that  there  was  an  improper 
intimacy  or  illicit  connection  between  the  parties,  the  fact  of  adal- 
tery  or  concubinage  must  be  considered  as  substantiated."  Mehle 
vs.  Lapeyrollerie,  16  An.  4. 

But  it  is  said  that  the  statements  of  the  defendant  admitted  as 
evidence  should  not  be  considered  for  the  reason  that  Art.  2281, 
C.  C,  as  amended  by  Act  68  of  1888,  declares  that  such  8tatement48 
shall  not  be  received  in  evidence  in  suits  for  divorce. 

There  was  no  confession  by  the  defendant  and  his  statements  are 
not  sufficient  to  sustain  the  charge. set  forth  in  the  petition.  As  part 
of  the  case  they  merely  corroborate  the  facts  proved.  The  testi- 
mony to  show  that  a  fact  was  acknowledged  is  not  admissible  in 
evidence.  Chance  incidents,  however,  may  be  shown,  or  utterances 
•  of  no  great  importance  may  be  proven  as  a  part  of  the  res  gestae 
without  giving  ground  to  annul  the  verdict  of  a  jury  and  judgment 
of  the  court.     Mack  vs.  Handy,  39  An.  491,  499. 

The  judgment  of  the  District  Court  is  affirmed. 


No.  12,296. 
Edward  P.  Webb  vs.  M.  H.  Rothschild. 

Exemplary  damages  will  be  allowed  against  a  party  who  makes  a  violent  assault 
on  another  and  strikes  and  wounds  him.    H  An.  1107. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleaas. 
Rightor,  J. 


Merrick  &  Merrick  and  H,  M.  Ansley,  for  Plaintiff,  Appellee. 


Farrar,  Jonas  &  Kruttschnitt  for  Defendant,  Appellant. 


Argoed  and  submitted  January  7,  1897. 
Opinion  handed  down  January  18,  1897. 
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The  opinion  of  the  court  was  delivered  by 

McEnbby,  J.  The  plaintiff  broagiit  this  suit  to  recover  of  the 
defendant  the  sum  of  six  thousand  and  seventeen  dollars  as  damages 
inflicted  upon  him  by  an  assault  and  battery  on  the  13th  day  of  Jane, 
1B94. 

There  was  judgment  for  the  plaintiff  in  the  sum  of  one  thousand 
dollars. 

The  case  was  tried  without  the  intervention  of  a  jury. 

The  defendant  is  a  clothing  merchant  on  Oanal  street.  The  plain- 
tiff had  purchased  a  vest  at  defendant's  store  for  the  sum  of  ninety 
cents,  the  price  having  been  reduced  from  one  dollar  and  twenty- 
five  cents,  because  of  its  damaged  condition.  The  plaintiff  says, 
when  shown  to  him  the  vest  was  damaged  on  one  side,  and  that 
when  he  left  the  store,  on  examination  he  found  the  vest  damaged 
on  both  sides.  He,  within  an  hour,  returned  to  the  store,  and 
demanded  his  money  on  the  return  of  the  vest.  The  defendant 
requested  him  to  take  another  vest.  He  insisted  upon  his  money 
being  returned.  It  was  returned  to  him.  In  the  act  of  leaving  the 
•tore  and  when  near  the  exit,  the  defendant  called  to  plaintiff  and 
told  him,  with  an  opprobrious  epithet,  not  to  come  back  into  his 
■tore.  The  plaintiff  replied  that  he  would  not  '*  come  back  into  the 
darned  store  any  more."  The  defendant  then  put  himself  in  front  of 
the  plaintiff  and  asked  him  what  he  said,  when  he  repeated  his  reply 
to  defendant.     Thereupon  defendant  assaulted  him. 

The  testimony  shows  that  the  defendant  was  the  aggressor  in 
bnguage  and  conduct.  There  was  no  provocation  for  the  assault, 
and  nothing  attending  it  to  justify  its  violent  continuance.  The 
plaintiff  was  an  old  man  fifty- five  years  of  age,  sick,  weak  and  very 
feeble. 

The  plaintiff  is  entitled  to  a  judgment.  Sheen  vs.  Poland,  34  An. 
1107. 

The  facts  in  this  case,  so  far  as  exemplary  damages  are  involved, 
are  almost  identical  with  those  in  the  case  cited.  We  will  therefore 
fix  them  at  five  hundred  dollars.  In  both  cases  the  assault  was 
ooprovoked,  violent,  and  a  wound  inflicted.  For  the  special  damage 
inflicted  we  think  one  hundred  dollars  will  be  full  compensation. 

The  judgment  is  amended  so  as  to  reduce  the  judgment  in  favor 
of  plaintiff  to  the  sum  of  six  hundred  dollars,  plaintiff  to  pay  costs  of 
appeal. 
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^  am  No.  12,382. 

58  ia80 

Simon  and  Mark  Pinsky  vs.  Jules  A.  Rbswebbr. 

In  the  case  of  insoWency  wb<:re  two  appeals  have  been  taken  from  tiro  different 
orders,  one  to  the  Circuit  Court  of  Appeals  and  the  other  to  this  court,  the 
Supreme  Court  is  only  concerned  with  the  appeal  to  it.  The  fact  thattnro 
orders  of  appeal  were  thus  granted  is  no  ground  for  dismissal  of  the  appeal 
sent  to  the  Supreme  Court. 

The  oath  of  a  proxy  of  a  creditor  must  be  direct  and  positive  as  to  the  existence 
of  the  debt.  "  From  the  best  of  bis  knowledge  and  belief"  is  not  sufficient,  as 
this  shows  on  its  face  that  the  knowlege  is  derivatlye.  But  where  the  oath  of 
the  proxy  Is  direct,  positive  and  uneiiul vocal,  this  authorizes  the  proxy  to  vote 
at  the  meeting  of  creditors. 

The  validity  of  the  debt  can  only  be  questioned  In  an  opposition  to  the  distribu- 
tion of  the  fund. 

APPEAL  from  the  Nineteenth  Jadicial  District  Court  for  the  Parish 
of  St.  Martin.     Voorhiea,  J, 


Martin  &  Voorhies  for  Plaintiffs,  Appellees. 


James  Simon  and  James  E,  M<mi<m  for  Defendant,  Appellant. 


Argaed  and  submitted  January  5,  1897. 
Opinion  handed  down  January  18,  1807. 


On  Motion  to  Dismiss. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  motion  to  dismiss  the  appeal  recites  that  two 
orders  of  appeal  were  granted  in  this  case;  one  to  the  Circuit  Coart 
of  Appeals,  on  the  order  for  a  meeting  of  creditors,  and  the  second, 
in  opposition  to  proceedings  of  the  meeting  of  creditors,  to  this 
court,  and  that  there  is  but  one  appeal  bond  in  the  record,  and  that 
the  same  is  insufficient,  as  it  does  not  mention  the  number  of  the 
suit,  when  the  judgment  was  rendered,  the  nature  of  the  judgment, 
in  whose  favor  the  judgment  was  rendered;  nor  is  it  shown  in  the 
bond  who  are  appellees  and  appellants. 

It  does  not  appear  that  the  appeal  to  the  Circuit  Court  of  Appeals 
was  perfected.     At  any  rate  we  have  nothing  to  do  with  the  appeal 
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to  that  court,  bat  are  only  concerned  with  the  jorisdiction  of  this 
eoart.  The  plaintiffs'  claim  is  for  seventy-eight  dollars  or  there- 
ibonts.  They  are  panning  a  fnnd  for  distribation  exceeding  two 
Uiousand  dollars.  There  is  a  contest  of  creditors  which  wonld 
eventoate  in  the  final  distribation  of  this  fand  if  the  plaintiffs  sac- 
ceed  in  their  contention.  The  case  is  as  thoagh  the  de  ^tor  had  made 
a  Tolontary  surrender,  and  there  was  a  contest  among  creditors  for 
tbe  settlement  of  the  rights,  which  went  to  the  whole  fand. 

Id  obedience  to  the  order  of  conrt  the  debtor  filed  his  schedale, 
and  it  shows  a  fand  exceeding  the  lower  limits  of  oar  ]arisdiction« 
The  whole  contention  is  the  disposition  of  this  fand,  whether  it  shal 
be  sanrendered,   or  whether  it  shall  remain  ia  the  hands  of  the^ 
I        debtor.    There  is  no  contention  as  to  the  claim  of  plaintiffs. 
Motion  denied. 

On  the  Mbrits. 

The    plaintiffs    were     jadgment     creditors    of    the    defendant. 
They  caused   an  execution  to    issue  on  their  judgmeat.     It  was 
retoroed  "  No  property  found."     They  then  proceeded  under  Sec. 
1781,  R.  8.,  to  compel  the  defendant  to  surrender  his  property  to  his 
creditors.     The  judge  ordered  a  meeting  of  creditors.     They  voted 
I        against  the  surrender.     Opposition  was  made  at  the  meeting  to  the 
I         votes  of  certain  creditors,  because  the  proxy's  oath  to   the  claims 
'         held  by  him  were  insufficient,  and  his  knowledge  of  the  debts  was 
not  personal,  but  derivative.     An  opposition  was  filed  to  the  proces 
I         verbal  of  the  meeting  of  creditors  and  the  proxy  stated  the  source 
of  his  knowledge  of  the  indebtedness.    The  debtor  had  placed  all 
the  claims  in  his  schedule,  to  which  he  made  oath.     The  proxy's 
teatimony  was  that  he  based  his  affidavit  on  the  schedule  acknowl- 
edgment of  the  debt  and  from  information  derived  from  his  clients. 
The  acknowledgment  of  a  debt  by  the  debtor  is  the  highest  evidence 
of  its  existence.     We  do  not  see  how  an  agent  could  get  better  per- 
sonal knowledge  of  the  debt  than  by  its  acknowledgment  by  the 
debtor.     The  schedule  acknowledgment,  however,  is  not  conclusive 
on  the  creditors.    But  the  contention  as  to  the  existence  of  the  debt 
ia  a  question  which  can  only  come  up  on  opposition  to  a  distribation 
of  the  fund.     For  all  purposes  of  voting  the  affidavit  of  the  creditor, 
or  his  proxy  to  fche  absolute  existence  of  the  debtT  is  sufficient. 
When  the  oath  is  positive   and  is  not  from  belief,  or  as  it  is 
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expressed  sometimes,  to  the  best  of  his  knowledge  and  belief,  it  is 
safficient  basis  for  the  right  to  vote. 

The  proxy  presented  a  list  of  all  the  creditors  he  represented. 
This  was  preceded  by  a  statement  that  the  proxy  represented  the 
'<  following  creditors  of  Jales  A.  Resweber,  to-wit  "  (then  followed 
names  and  amounts,  the  affidavit,  after  list  of  names)  : 

**  Said  James  Simon  further  declares  that  his  constitaents  are  bona 
fide  creditors  of  the  said  Jales  A.  Resweber  in  the  sums  above  speci  • 
fied.  Appearer  James  Simon  further  votes  in  the  names  of  his  said 
constituents  against  the  surrender  of  the  property  of  Jules  A.  Res- 
weber to  his  creditors."  This  oath  was  positive  and  direct  as  to  the 
existence  of  each  claim  presented  by  him.  Power  of  attorney  accom- 
panied each  claim,  and  there  could  be  no  objection  to  the  mode  and 
manner  of  voting  all  the  creditors  represented  at  one  time 
instead  of  calling  the  name  of  each  and  voting  it  in  the  proces 
verbal. 

The  placing  of  the  debt  on  the  schedule  by  the  debtor  gave  it  a 
prima  facie  existence.  The  oath  of  the  proxy  was  that  the  debts 
were  b(ma  fide  debts  against  the  debtor.  This  was  a  sufficient  veri- 
fication of  the  debt  to  entitle  the  creditor  to  vote  at  a  meeting  of 
creditors.  No  other  evidence  is  required  to  entitle  the  creditor  to 
vote.  '*  The  fact  that  the  opponent  opposed  the  votes  before  the 
notary  does  not  change  the  relative  position  of  the  parties.''  Mer- 
Xsadal,  Jr.,  vs.  His  Creditors,  16  An.  82;  Spears  vs.  His  Creditors,  40 
An.  660.  \ 

In  that  case  the  court  further  said :  ^v^ 

"  The  burden  of  proof  would  necessarily  rest  on  the  creditor  on  an 
opposition  to  a  tableau  of  distribution,  and  the  reason  for  the  Ter- 
ence is  obvious.  In  the  first  place  the  interests  of  the  mass  of  ci'Bd- 
itors  requires  that  the  property  of-  their  common  debtor  shoald^® 
applied  to  the  payment  of  their  claims  without  unnecessary  dela>^ 
and  in  the  next  place  a  judgment  liquidating  a  debt  in  a  litigation  ot<, 
this  kind  would  not  be  binding  on  the  creditors,  who  were  Htrangers  ^ 
to  the  proceeding." 

Tbere  was  objection  made  to  the  voting  of  other  creditors  becaaso 
the  oath  to  their  claims  was  not  made  before  the  notary  holding  the 
meeting.  The  District  Judge  sustained  the  vote.  It  is  not  essential 
that  the  creditor  sfiould  make  oath  to  his  debt  before  the  notary.  He 
can  make  it  at  his  domicile,  and  when  presented  by  his  proxy  it  has 
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the  force  and  eifect  as  thongh  made  in  person  by  the  creditor  before 
the  notary  holding  the  meeting.  Phillips  vs.  Her  Creditors,  86 
An.  904. 

Walmsley  filed  an  opposition  to  the  prooes  verbal  of  the  meeting  of 
creditors.  He  did  not  appear  in  person  or  by  proxy,  and  his  oppo  - 
ntioo  came  too  late. 

The  jadgmeut  appealed  from  is  annulled,  avoided  and  reversed, 
md  it  is  now  ordered  that  the  demand  of  plaintiff  for  the  surrender 
of  his  debtor's  property  be  dismissed. 


No.  12,879. 

State  ex  rel.  Oity  of  New  Orleans  vs.  Gabriel  Fernandez, 
Judge  of  the  Second  City  Oourt. 

The  Constitokion  confers  jarlsdiction  upon  the  oity  oourts  of  the  oity  of  New 
Orleans  to  entertain  saits  in  which  the  exact  sum  of  one  hundred  dollars  may 
be  inTolved,  without  reference  to  any  computation  or  allowance  of  interest. 

The  words  of  the  Constitution,  **  exclusive  of  interest/' mean  that  Jurisdiction 
must  be  determined  without  any  regard  to  interest,  whether  accruing  or 
seemed. 


0 


N  APPLICATION  for  a  Writ  of  Mandamus, 


8.  L.   Cfilmore^  City  Attorney,  and  W.  B.  SornvMrmLle^  Assistant 
City  Attorney,  for  Relator. 


Respondent;  in  propria  persona. 


Submitted  on  briefs  January  4,  1896. 
Opinion  handed  down  Janaary  18,  1897. 


The  opinion  of  the  coart  was  delivered  by 

Watkins,  J.  Relatrix'  application  is  predicated  upon  the  averment 
that  in  the  matter  of  her  demand  against  the  commercial  firm  of  L. 
E.  Jong  &  Go.  for  the  payment  of  a  license  of  one  hundred  dollars 
for  carrying  on  their  business  of  retailing  liquors  for  the  year  1896, 
with  two  per  cent,  per  month  interest  from  the  Ist  of  March,  1896 
and  costs,  the  respondent  declined  and  refused  to  take  jurisdiction. 


1 
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on  the  ground  that  the  amoant  in  dispute  was  in  excess,  or  beyond 
the  upper  limit  of  the  jurisdiction  of  his  court,  which  is  fixed  in  the 
Constitution  at  one  hundred  dollars,  exclusive  of  interest.  Const. , 
Art.  186. 

And  she  invokes  the  supervisory  power  of  this  court  to  compel  the 
respondent  by  our  writ  of  mandamus  to  take  jurisdiction  of  said 
cause,  and  try  an:l  decide  the  same. 

The  respondent's  return  affirms  that  his  court  is  without  jurisdic- 
tion to  entertain  and  decide  the  suit  of  the  relatrix,  because  it  is  for 
an  amount  in  excess  of  one  hundred  dollars — same  beiufi:  for  the 
sum  of  one  hundred  dollars — with  the  interest  that  has  accrued 
thereon  since  March,  1896. 

It  further  suggests  that  the  two  per  cent,  per  month  which  the 
law  allows  to  be  assessed  against  delinquent  license  payers  is  in  its 
essence  and  nature  a  penalty,  and  not  interest  in  its  ordinary  accep- 
tation. 

Counsel  for  the  relatrix  cites  and  principally  relies  upon  the 
decisions  of  this  court  in  State  ex  rel,  Forman  vs.  Recorder,  38  An. 
14,  and  Breaux  vs.  Recorder,  36  An.  742;  and,  on  the  other  hand, 
the  respondent  cites  and  relies  upon  that  of  Bruno  vs.  Oviatt,  48 
An.  471. 

Dealing  first  with  the  case  last  cited,  we  find  it  to  have  been  an 
action  to  revive  a  judgment;  and  we  treated  the  interest  which  bad 
accrued  on  the  demand  in  the  original  suit  at  the  time  it  was  filed, 
as  having  formed  a  part  of  the  demand  upon  which  the  judgment 
was  pronounced,  and  which  the  suit  then  before  us  was  intended  to 
revive.  That  is  to  say,  to  the  extent  and  for  the  purpose  of  deter- 
mining the  jurisdiction  of  the  suit  to  revive,  it  was  the  judgment 
liquidating  the  debt  and  making  it  executory  that  we  dealt  with, 
jurisdictionally  speaking,  and  not  the  debt  itself. 

The  decisions  on  which  we  rested  our  conclusions  are  the  follow- 
ing, viz.:  Mason  vs.  Oglesby,  2  An.  793;  Cornell  vs.  Qeddes,  10 
An.  170. 

Those  decisions  were  rendered  while  the  Constitution  of  1868  was 
in  force,  the  provision  of  which  declared  that  the  jurisdiction  of  the 
Supreme  Court  '*  shall  extend  to  all  cases  when  the  matter  in  dis- 
pute shall  exceed  five  hundred  dollars"  (Art.  74) ;  whereas  the 
framers  of  the  Constitution  of  1879  added  the  words  **  exclusive  of 
interest."     Art.  81. 
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We  find  in  the  brief  of  the  Oity  Attorney  the  following  quotation 
from  the  case  of  Forman  vs.  Recorder,  83  An.  18,  which  we  have 
examined  and  yerifled,  and  reproduce  it  here  as  giving  a  very  clear 
and  Incid  interpretation  of  onr  appellate  jurisdiction,  viz. : 

*'  From  the  showing  of  the  City  Attorney  himself,  it  appears  that 
the  principal  of  the  city's  claim  in  this  case  amounts  to  only  five 
hmidred  and  eighty- four  dollars  and  eighty -eight  cents,  but  he  con- 
tends that  the  interest  accrued  at  the  time  of  suit,  amounting  then 
to  four  hundred  and  forty  dollars,  must  be  added  to  the  capital  in 
determining  our  jurisdiction.  He  quotes  with  apparent  confidence 
several  decisions  of  this  court  in  support  of  his  theory,  but  he  evi- 
dently lost  sight  of  the  fact  that  the  case  on  which  he  relies  origi- 
nated under  the  Constitution  of  1868,  which  provided  that  the  juris- 
diction of  the  Supreme  Court  should  '  extend  to  all  cases  when  the 
matter  in  dispute  exceeded  five  hundred  dollars,'  and  made  no 
mention  of  interest. 

**  Under  such  a  provision  the  court  very  properly  ruled  that  inter- 
est accraed  at  the  institution  of  the*  suit,  was  part  of  the  matter  in 
dispute,  and  should  be  considered,  with  the  principal  or  capital  of 
the  demand 9  in  determining  its  jurisdiction. 

''  But  under  the  present  Constitution  it  is  provided  that  the  juris- 
diction of  the  Supreme  Court  '  shall  extend  to  all  cases  when  the  mat- 
ter in  dispute  shall  exceed  one  thousand  dollars,  exclusive  of  interest,^ 
The  difference  between  the  two  provisions  is  striking  and  glaring, 
and  presents  a  self-evident  proposition.  In  one  case  interest  forms 
part  of  the  matter  in  dispute;  in  the  other,  interest  must  be  specially 
enluded  in  determining  the  jurisdiction  of  the  court, 

"  It  follows,  therefore,  that  the  matter  in  dispute  in  this  case  does 
not  exceed  one  thousand  dollars,  inclusive  of  interest,  and  that  we 
have  no  jurisdiction." 

And  the  further  extract  from  Breaux  vs.  Recorder,  36  An.  742, 
viz. : 

*^  In  their  petition  plaintiffs  allege  that  these  taxes,  together  with 
penalties  and  interest,  exceed  in  real  value  eighteen  hundred  dollars, 
and  that,  therefore,  their  actual  interest  in  the  controversy  is  equal  to 
that  amount.  Hence,  their  counsel  contended  that  their  *  jurisdictional 
allegations'  clearly  bring  their  case  within  the  reach  of  our  jurisdic- 
tion. 

^'  But  allegations  of  'jurisdictional  facts'  are  not  the  exclusive  test 


262  SUPREME  OOURT  OF  LOUISIANA. 

state  ex  rei  City  v0.  Judge. 


of  a  qaeatlon  of  jarisdiction.  '  The  real  amoant  in  dispate,  when- 
ever the  same  can  be  legally  ascertained  from  the  pleadings  and 
documents  annexed  and  not  the  allegations  of  parties,  is  to  be  the 
test  of  oar  jarisdiction,  and  shall  be  oar  rale  in  determining  all  snch 
qaestions.'  Wilkins  vs.  Gantt,  82  An.  929.  Applying  this  rule 
to  the  case  at  bar,  we  find  that  the  alleged  sam  of  eighteen  Jiundred 
dollars  inclndes  taxes  amoanting,  in  capital,  to  seven  hnndred  and 
seventy -eight  dollars  and  fifty  cents,  and  that  the  balance  comprises 
penalties  and  interests,  as  alleged  by  plaintiffs.     *     *     * 

'*  The  real  amoant  in  dispute  is  the  amoant  of  taxes  in  capita^ 
bearing  interest  from  the  dates  at  which  the  respective  amoonts 
became  dne,  as  hereinabove  stated.     *    *    * 

**  Under  the  textVral  proviHon  of  the  Chnstitution  our  jurisdiction  only 
attaches  when  the  matter  in  dispute,  exclusive  of  interest,  exceeds 
one  thoasacd  dollars. 

'<  We  know  of  no  provision  in  the  Constitution,  or  in  our  laws, 
which  contemplates  an  exception  to  that  rule  in  cases  involving  the 
erasure  of  inscriptions  of  tax  mortgages,  and  plaintiff's  coansel, 
have  pointed  to  no  authorities  in  support  of  such  a  proposition. 
The  argument  that  interest  on  taxes  mast  be  included  in  the  matter 
in  dispute,  because  it  is  alike  secured  by  the  mortgage  which  secures 
the  principal  tax,  is  not  sound."     *     *     * 

The  reasoning  of  the  court  seems  clear,  and  the  language  of  the 
Constitution  itself  is  very  plain ;  and  the  incorporation  of  the  words 
*'  exclusive  and  interest ''  in  the  article  of  the  present  Constitution, 
in  addition  to  that  of  the  Constitution  of  1868,  seems  to  have  been 
done  ex  indvMria, 

And  the  language  of  the  Constitution  appertaining  to  the  jurisdic- 
tion of  the  city  courts  is  exactly  similar,  and  must  be  controlled  by 
^he  same  rule  of  interpretation. 

We  think  that,  following  the  rule  of  interpretation  announced  in 

those  cases,  interest  must  be  excluded  from  consideration  in  detei- 

mining  the   original  jurisdiction  of  the  city  courts,  as  it  is  in  deter- 

.  mining  the  appellate  jarisdiction  of  this   court — the   constitutional 

provisions  applicable  to  each  being  identical. 

Bat  in  eo  deciding  we  do  not  intend  to  change  or  depart  from  the 
theory  of  ojr  opinion  in  Bruno  vs.  Oviatt,  with  reference  to  revival 
suits. 

With  reference  to  the  two  per  cent,  per  month  being  of  the  natore 
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ud  essence  of  a  penalty  and  not  interest^  and,  consequently,  to  be 
treated  as  capital  forming  part  of  the  matter  in  dispute  in  determin- 
ing jurisdiction,  we  are  of  opinion  that  respondent's  contention 
ii  not  sound. 

The  language  of  the  statute  is,  *<  that  all  unpaid  licenses  shall  bear 
inierest  at  the  rate  of  two  per  cent,  per  month  from  the  first  day  of 
March,"  etc.     Sec.  26  of  Act  150  of  1890. 

The  statute  was  carefully  considered  and  construed  in  City  vs. 
Fireman's  Insurance  Co.,  41  An.  1142,  and  that  decision  was 
affirmed  in  City  vs.  Pontchartrain  Railroad  Company,  41  An.  519. 

It  is  our  decided  conviction  that  the  respondent's  court  is  vested 
with  original  jarisdiction  of  the  amount  of  exactly  one  hundred  dol- 
lars, exclading  any  computation  of  interest. 

Entertaining  this  opinion,  the  writ  of  mandamus  will  be  made  per- 
emptory. 

It  is  therefore  ordered  and  decreed  that  the  writ  of  mandamus 
proTisionally  granted  be  made  peremptory,  and  that  the  respondent 
be  tazQd  with  costs. 


49    253 

No.  12,240.  49  iomI 

I  49   2ft8 

The  Statb  vs.  John  Scott.  [•ho  14 

I  49    2531 
The  law  presuming  sanity,  the  burden  Is  on  the  accused  urging  \\\s  insanity  as  ah  i3   9g4| 
defence,  to  prove  it.    Archbold  Criminal  Law,  p.  549  et  9eq.;  2  Bishop  Criminal  |ell3  988, 
Procedure,  Sec.  672  «/ Mg.  49    253 

That  proof  must  satisfy  the  jury  the  accused  was  not  of  sane  uiind  at  the  time  of  ^^^^  ^^ 
the  act  charged;  they  should  consider  all  the  testimony  before  them,  whether 
produced  by  the  accused  or  the  State,  and  give  due  weight  to  the  presumption 
ofsanlt;;;  if  on  the  whole  testimony,  and  giving  to  the  presumption  of  sanity 
its  full  operation,  they  are  satisfied  the  accused  was  insane  when  the  act  was 
eommitted  they  should  acquit,  but  if  not  thus  satisfied  they  should  deem  the 
aocQsed  sane  and  responsible.  Archbold  Crim.  Law,  p.  619  et  stq.;  2  Greenleaf 
on  Evidence,  Sec.  173;  2  Bishop  Criminal  Procedure,  Sec.  675e/^«e?.;  Wharton's 
Criminal  Law,  Sec.  62  et  uq. ;  Davis  vs.  I'nited  Stutes,  160  \\  S.,  p.  469. 

A  PPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 
^    Ifoise,  J, 


M,  J.  Canningham^  Attorney  General;  R,  H,  Afarr,  District  Attor- 
ley,  and  John  J.  Finney ^  Assistant  District  Attorney,  for  PlaintifiP, 
Appellee. 


264  SUPREME  COURT  OF  LOUISIANA. 


State  Ts.  Scott. 


Chandler  C.  Lnzenhurg  and  Bernard  Titche  for  Defendant,  Appel- 
ant. 


Arfi^aed  and  submitted  November  21,  1806. 
Opinion  handed  down  January  18,  1807. 


The  opinion  of  the  court  was  delivered  by 

MiLLBR,  J.  The  accused,  indicted  for  murder,  convicted  and 
sentenced  for  manslaughter,  takes  this  appeal. 

The  accused  relies  on  a  number  of  exceptions  to  the  charge  of  the 
judge.  But  the  qaestion  sought  to  be  raised  in  nearly  all  if  as  to  the 
correctness  of  the  charge  in  respect  to  the  defence  of  insanity,  and 
the  refusal  oi  the  instruction  on  that  subject  requested  on  behalf  of 
the  accused.  On  this  defence  of  insanity  the  instruction  in  part 
was: 

<<  Ever}'  man  is  presumed  to  be  sane,  and  to  possess  a  sufficient 
degree  of  reason  to  be  responsible  for  his  crime,  until  the  ccmtrary 
be  satisfactorily  proved.  When  insanity  is  set  up  as  a  defence  for 
crime,  it  must  be  proved  as  a  substantive  fact  by  the  party  allegin^^ 
it,  on  whom  lies  the  harden  of  proof.  The  degree  of  proof  must  be 
by  a  preponderance  of  evidence.  This  does  not  mean  a  preponder- 
ance of  witnesses,  but  it  means  that,  taking  all  the  evidence  into 
consideration,  the  weight  and  eflfect  of  it  is  to  satisfy  your  minds 
that  at  the  time  of  the  commission  of  the  act  the  prisoner  was 
insane.  The  presumption  of  sanity  must  be  overthrown,  and  this 
presumption  exists  wiih  as  much  force  as  the  presumption  of  inno- 
cence. 

*^  As  the  law  presumes  a  man  to  be  innocent  until  he  Is  proven 
guilty,  if  there  is  a  reasonable  doubt  as  to  his  guilt,  this  degree  of 
proof  as  to  guilt  does  not  overcome  the  presamption  of  innocence, 
and  he  should  be  acquitted.  The  presumption  of  sanity  is  a  logical 
parallel  to  the  above  rule.  Men  are  presumed  to  be  sane  until  they 
are  proven  insane.  If  there  is  a  reasonable  doubt  as  to  their 
sanity,  this  degree  of  proof  as  to  insanity  does  not  overthrow  the 
the  presumption  of  sanity,  and  the  jury  should  find  him  sane. 
These  two  presumptions  of  law  as  to  *  innocence '  and  '  sanity  ' 
stand  upon  the  same  footing.  The  burden  is  upon  the  State  to 
overcome  the  presumption  of  innocence,  while  the  burden  is  upon 
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the  defendant  to  overcome  the  presamption  of  sanity  when  insanity 
18  set  np  as  a  defence,  and  both  presumptions  should  be  overcome 
beyond  reasonable  doubt."  To  this  part  of  the  charge  the  defend- 
ant excepted  as  ambiguous,  contradictory  and  not  a  correct  exposi- 
tion of  law.  It  is  urged  on  us  that  this  portion  of  the  charge  placed 
before  the  jury  for  their  guidance  two  diif erent  rules  of  proof ;  one 
that  the  preponderance  of  testimony  sufficed,  and  the  other  that 
proof  beyond  a  reasonable  doubt  was  required  to  establish  insanity 
as  a  defence.  Our  decision  is  controlled  by  a  more  important 
factor. 

The  objection  in  varied  forms  presented  by  the  other  bills  is,  in 
effect,  that  the  charge  is  erroneous  in  its  requirement  of  the  degree 
of  proof  requisite  to  support  the  defence  of  insanity.  The  charge 
recognizee  the  distinction  between  the  preponderance  of  proof  and 
that  which  excludes  all  reasonable  doubt,  and  instructs  that  the 
burden  is  on  the  accused  to  prove  beyond  all  reasonable  doubt  he 
was  not  sane  at  the  time  of  the  commission  of  the  act  charged.  The 
cha^e  follows  that  sustained  by  our  predecessors  in  State  vs.  De 
Ranee,  84  An.  186,  and  in  State  vs.  Burns,  26  An.  802,  and  State  vs. 
Coleman,  27  An.  691. 

Without  the  sanity  of  the  accused  there  can  be  no  gallt.  Human- 
ity and  the  law  alike  concur  in  this  and  utterly  exclude  punishment 
for  crime  when  there  is  no  moral  responsibility  of  the  accused.  *  It 
is  familiar  that  guilt  must  be  proved  beyond  a  reasonable  doubt 
before  panishment  can  be  inflicted.  Yet  the  charge  in  this  case 
lilaoeB  on  the  accused  the  burden  of  disproving  one  of  the  constitu- 
ents of  gailt,  and  exacts  of  him  the  highest  order  of  proof  known  to 
the  law.  In  both  aspects  the  proposition  has  been  controverted  by 
text  writers  and  decisions.  The  preponderance  of  proof  is  recognized 
as  that  of  a  character  to  satisfy  the  mind,  though  it  be  not  free 
from  reasonable  doubt.  This  preponderating  proof  is  enough 
in  clTil  cases  to  authorize  a  finding  in  favor  of  the 
party.  The  terms  are  of  constant  use  in  the  administration 
of  the  criminal  law.  The  charge  in  this  case  implies,  if  it  does  not 
express,  that  though  there  may  be  a  preponderance  of  testimony 
before  the  jury  to  show  that  the  accused  was  insane  at  the  time  of 
the  act,  yet  they  may  convict.  It  is  not  easy  to  conceive  that  with 
this  preponderating  proof  they  can  deem  guilt  established  beyond 
a  reasonable  doubt,  the  prerequisite  of  any  conviction.     Can,  then, 
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this  charge  be  sastained  which  exacts  punishment  with  preponder- 
ating proof  producing  not  only  a  reasonable  doubt  of  guilt,  but  pre  - 
ponderating  to  cilrry  the  conclusion  that  no  guilt  can  exist,  because 
of  the  absence  of  that  moral  accountability,  the  basis  of  all  punish- 
ment for  crime.  Between  hanging  the  maniac  or  bringing  to  the 
scaffold  one  whose  insanity  is  established  by  a  preponderance  of 
testimony  before  a  jury  that  pronounces  him  guilty,  is  a  difference 
in  degree,  not  of  principle.  A  conviction  when  insanity  is  thus 
proved  this  charge  sanctions. 

If  we  turn  to  the  authority  of  text -books  and  decisions  it  must 
seem  difficult  to  maintain  the  charge,  conceding  all  due  weight  to 
the  decisions  of  our  predecessors,  and  types  of  that  class  in  some  of 
the  decisions  of  the  courts  of  other  States.  In  State  vs.  Spencer,  1 
Zabriskie  (N.  J.),  196,  the  court  Instructed,  if  in  weighing  testimony 
of  insanity  against  that  of  sanity  the  scales  are  balanced  or  so  nearly 
poised  as  to  leave  a  reasonable  doubt  of  insanity,  the  accused  was 
to  be  deemed  sane.  This  decision,  that  sustains  punishment  when 
guilt  is  ascertained  by  the  balanced  or  nearly  poised  scale,  is  in 
marked  contrast  with  the  rule  that  exacts  proof  of  guilt  beyond  all 
reasonable  doubt.  In  one  of  the  text- books  there  is  the  comment, 
the  decision  has  been  departed  from  in  the  New  Jersey  courts,  1 
Bishop,  Oriminal  Procedure,  Sec.  — .  The  case  of  Regina  vs.  Layton,  4 
Oox  Oriminal  Cases,  is  cited  by  the  State  as  supporting  the  charge 
under  consideration.  But  as  we  gather  that  decision  from  the  report, 
the  instruction  was  that  sanity  was  to  be  presumed  till  the  contrary 
was  proved,  and  the  question  for  the  jury  was  whether  the  accused 
had  proved  to  their  satisfaction  he  was  not  of  sound  mind.  There 
was  no  requirement  of  proof  beyond  that  point — i.  e.,  the  satis- 
faction of  the  jury.  All  the  decisions  tending  to  exact  from  the 
accused  a  higher  degree  of  proof  have  had  our  attention.  On  the 
other  hand  the  text- books  and  the  weight  of  the  decisions  while 
affirming  that  the  burden  of  proof  of  insanity  is  on  the  accused, 
maintain  that  the  proof  suffices  that  establishes  insanity  to  the  satis- 
faction of  the  jury.  In  1  Waterman's  Archbold  there  is  an  array  of 
authority;  with  others  the  case  of  McNaughten  is  cited,  much  dis- 
cussed in  the  House  of  Lords,  and  led  to  questions  propounded  to  the 
judges  as  to  the  terms  in  which  the  question  of  insanity  should  be 
submitted  to  the  jury.  The  answer  was  that  the  accused  was  to  be 
presumed  sane  until  the  contrary  was  proved  to  the  satisfaction  of 
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the  jniy.  That  charsre  is  brief,  plain  and  easily  onderstood.  It  is 
commeiided  in  all  the  text -books.  It  exacts  no  greater  degree  of^ 
proof  than  that  required  to  satisfy  the  mind  and  preelades  any 
acquittal  for  insanity  when  the  proof  does  not  convince  the  jury  on 
the  point  of  inquiry.  Other  authority  arrayed  by  Mr.  Archbold  is  to 
the  effect  that  the  testimony  of  insanity  must  be  sufficient  to  over- 
rale  the  presumption  of  sanity  and  satisfy  the  jury  the  accused  was 
not  sane,  or  as  pat  in  another  form,  to  sustain  the  defence  the  evi- 
dence must  convince  the  jury  that  when  the  act  was  done  the  pris- 
oner was  not  conscious  he  was  committing  crime.  1  Archbold,  pp. 
d7,  38  e^  seq.  Other  decisions  have  qualified  the  proof  to  be  admin- 
istered by  the  prisoner  as  a  preponderance  of  the  whole  evidence 
that  he  was  sane  when  he  committed  the  act.  7  Gray,  p.  683;  7 
Metcalf,  600,  606.  The  charge  sanctioned  in  1  Ourtis,  O.  0.,  p.  1, 
was  that  the  burden  resting  on  the  accused  to  prove  insanity  the 
whole  evidence  must  satisfy  the  jury  the  prisoner  was  insane,  other- 
wise he  should  not  be  acquitted.  In  Wharton's  Criminal  Law  the 
text  is  the  defence  of  insanity  must.be  proved  by  the  accused  as  an 
independent  fact,  and  he  alludes  to  the  Spencer  case  and  to  decisions 
on  the  other  band,  maintaining  the  sufficiency  of  preponderating 
proof  of  insanity.  In  the  later  edition  of  Wharton  this  preponderat- 
ing proof  is  stated  to  be  all  that  is  required.  Wharton's 
Criminal  Law,  Sec.  711  and  notes;  10th  Edition,  Sec.  62  and  notes. 
It  IS  Mr.  Bishop's  view,  reviewing  all  the  authorities,  that  it  is 
never  incumbent  on  the  State  to  give  affirmative  evidence  of  the 
suiity  of  the  accused,  but  if  denied  by  proof  administered  by  him 
the  jury  alone  with  the  presumption  of  sanity  must  consider  all  the 
eridence,  and  if  then  they  entertain  a  reasonable  doubt  of  whether 
the  accused  did  the  act  in  a  sane  state  of  mind,  they  are  to  acquit, 
otherwise  they  are  to  convict.  1  Bishop  Criminal  Procedure,  Sec. 
334. 

The  saoae  view  substaiftially  has  been  announced  quite  recently 
bj  the  Supreme  Court  of  the  United  States  and  is  thus  expressed  in 
the  head-note:  no  man  is  to  be  deprived  of  his  life  under  the  forms 
of  law  unless  the  jurors  who  are  to  try  him  are  able  on  their  con- 
sciences to  say  that  the  evidence  before  them,  whether  adduced  on 
his  behalf  or  by  the  State,  is  sufficient  to  show  beyond  a  reasonable 
doabt  every  essestial  of  the  crime,  and  mental  competency  to  dis- 
tmgoish  between  right  and  wrong  was,  of  course,  recognized  as  one 
17 
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of  the  coDstitaents  of  the  crime.  Uaited  States  vs.  Davis,  160  U. 
J3.,  p.  469.  In  the  light  of  principle  and  authority  we  can  not  assent 
to  the  proposition  affirmed  by  this  charge  that  with  preponderating^ 
testimony  of  the  insanity  of  the  accused  they  may  convicc  on  the 
theory  that  a  higher  order  of  proof  is  required.  In  this  view  the 
sentence  must  be  reversed. 

In  view  of  the  new  trial  we  deem  it  proper  to  say  with  respect  to 
other  objections  reserved  by  accused  that  the  charge  in  a  criminal 
case  should  be  restricted  to  the  questions  fairly  arising  on  the  testi- 
mony. In  our  view  the  explanation  of  insanity,  whether  it  be  term- 
ed temporary  or  epileptic  in  its  character,  was  sufficient  to  meet  the 
inquiry  arising  on  the  testimony,  though  an  addition  as  to  that  forok 
produced  by  the  absence  of  will  power  would  be  appropriate » 
Wharton  and  Stille  Medical  Jurisprudence,  p.  38.  We  tl)ink  it  well 
to  add,  too,  that  on  the  issue  of  insanity  testimony  of  the  conduct 
of  the  accused  before  and  after  the  act  is  proper  to  go  to  the  jury 
under  proper  instructions.     2  Greenleaf  on  Evidence,  Sec.  871. 

While  the  misuse  or  abuse  of  this  defence  of  sanity  can  not  affect 
the  legal  principle  on  which  the  defence  is  allowed,  we  are  deeply 
impressed  with  the  importance  of  guarding  against  the  failure  of 
justice  arising  from  the  frequent  interposition  without  foundation  of 
this  defence  of  insanity  characterized  in  one  of  the  decisions  as  the 
last  resort  of  desperate  criminals.  We  have  already  suggested  the 
charge  should  be  restricted  within  the  scope  of  the  questions  fairly 
arising  on  the  testimony  and  not  extend  to  forms,  real  or  supposed, 
of  mental  disorder,  not  the  subjects  of  inquiry  under  the  testimony 
laid  before  the  jury.  The  charge  should  be  clear  and  avoid  unnec- 
essary qualifications.  We  think  Professor  Qreenleaf's  summary  of 
the  essentials  of  the  instruction  as  to  the  burden  and  degree  of  proof 
required  on  the  defence  of  insanity  meets  substantial  reqiirements. 
2  Greenleaf,  Sec.  878.  We  think  it  will  suffice  if  the  jury  are  told  in 
effect  that  the  burden  of  proof  is  on  the  a<!cused  to  establish  by  clear 
and  convincing  proof  the  insanity  he  urges  as  a  defence ;  that  the 
presumption  of  sanity  is  to  be  taken  into  consideration  and  exercise 
its  full  influence  along  with  all  the  testimony  before  them,  whether 
produced  by  the  accused  or  by  the  State;  and  if  on  the  consideration 
of  the  whole  testimony,  giving  due  weight  to  the  presumption  o  f 
sanity,  they  are  satisfied  the  accused  was  not  of  sane  mind  when  the 
act  charged  was  committed,  they  are  to  acquit,  but  if  not  thus  satis- 
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fied  they  are  to  hold  the  accused  sane  and  responsible.  With  clear 
instmccion  as  to  the  presumption  of  sanity;  the  burden  of  disprov- 
ing it;  and  that  in  order  to  acquit  on  the  ground  of  insanity  the  jury 
most  be  satisfied  of  that  insanity  by  clear  and  convincing  proof ,  it 
seems  to  us  there  should  be  no  convictions  of  the  insane,  nor  misap- 
prehension by  the  jury  of  their  duty  to  hold  the  accused  sane  and 
responsible  when  not  satisfied  of  the  insanity  urged  in  his  defence. 

For  the  reasons  given  in  this  opinion,  it  is  now  ordered,  adjudged 
and  decreed  that  the  sentence  of  the  accused  be  annulled  and  set 
aside;  that  he  be  again  put  on  trial  on  the  indictment  and  be  held 
in  castody  to  abide  the  verdict  on  the  new  trial. 

CoNcuRBma  Opinion. 

Watkins,  J.  The  defendant  was  indicted  for  murder,  convicted 
of  manslaughter,  and  sentenced  to  imprisonment  in  the  penitentiary 
for  fifteen  years,  and  from  that  sentence  appeals. 

Under  a  plea  of  not  guilty,  the  defendant  sought  to  prove  insanity 
M  a  defence,  but  the  jury  evidently  regarded  the  proof  insufficient. 

The  principal  question  argued  at  the  bar  and  presented  in  the 
briefs  of  counsel  on  either  side  is,  as  to  what  was  the  proper  instruc- 
tion for  the  trial  judge  to  have  given  to  the  jury  with  regard  to  the 
decree  of  proof  necessary  for  them  to  acquit  the  defendant  on  the 
ground  of  insanity. 

In  the  course  of  his  written  charge,  the  trial  judge,  amongst  other 
^^■■iiiSBt  gAve  to  the  jury  the  following  instructions  substantially, 
▼iz.: 

That  the  presumption  of  sanity  '^  exists  with  as  much  force  as  the 
presumption  of  innocence,"  and  that  the  presumption  of  sanity  can 
only  be  overcome  by  the  same  degree  of  proof  that  is  necessary  to 
overcome  that  of  innocence. 

That,  as  the  law  presumes  a  man  to  be  innocent  until  he  is  proven 
goilty,  if  there  be  a  reasonable  doubt  as  to  his  guilt,  the  degree  of 
proof  as  to  his  guilt  does  not  overcome  the  presumption  of  inno- 
eence,  and  he  should  be  acquitted. 

The  presumption  of  sanity  is  a  logical  parallel  to  the  above  rule. 
Everyone  is  presumed  to  be  sane  until  he  is  proven  insane.  If  there 
is  a  reasonable  doubt  as  to  the  man's  sanity,  the  degree  of  proof  as 
to  insanity  does  not  overthrow  the  presumption  of  sanity,  and  the 
JBry  should  find  him  sane. 
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These  two  presamptioas  of  law  as  to  innocence  and  sanity  stand 
npon  the  same  footing. 

The  burden  is  npon  the  State  to  oyercome  the  presumption  of 
innocence^  while  the  burden  is  npoa  the  defendant  to  overcome  the 
presumption  of  sanity,  when  insanity  is  set  up  as  a  defence.  '*  Both 
presumptions  should  be  overcome  beyond  a  reasonable  doubt.'' 

To  these  instructions,  defendant's  counsel  excepted  on  the  ground 
that  same  were  contradictory  and  conflicting,  and  reserved  a  bill  of 
exceptions  thereto. 

An  examination  of  a  large  number  of  decisions  of  the  courts  of 
different  States,  as  well  as  those  of  the  courts  of  England,  shows 
that  there  are  three  distinct  and  well-defined  theories  on  the  sub- 
ject, viz. : 

First — ^That  the  proof  administered  must  satisfy  the  minds  of  the 
jury  beyond  a  reasonable  doubt  that  the  defendant  was  insane  at  the 
time  of  the  commission  of  the  act. 

Second — ^That  the  burden  of  proof  is  upon  the  defendant  to  show, 
by  a  fair  preponderance  of  evidence,  that  he  was  incapable  of  dis- 
tinguishing right  from  wrong,  and,  consequently,  insane. 

Third — ^That  if,  upon  the  whole  of  the  evidence  adduced,  that  by 
the  prosecution  as  well  as  that  by  the  defendant,  there  is  left  in  the 
minds  of  the  jury  a  doubt  as  to  the  sanity  of  the  accused,  it  is  their 
duty  to  resolve  that  doubt  in  favor  of  the  defendant,  and  acquit 
him. 

We  will  make  an  examination  and  analysis  of  the  authorities  on 
each  theory  separately,  and  by  that  means  ascertain  in  favor  of 
which  one  they  preponderate. 

I. 

On  this  theory  the  leading  American  authority  is  State  vs.  Spencer, 
1  Zabriskie  (26  N.  J.),  196,  and  we  make  the  following  quotation 
therefrom,  viz. : 

'^  When  the  evidence  of  the  insanity  on  the  one  side,  and  of  sanity 
on  the  other,  leaves  the  scale  in  equal  balance,  or  so  nearly  poised 
that  the  jury  have  a  reasonable  doubt  of  his  sanity,  then  a  man  is 
considered  sane,  and  responsible  for  what  he  does." 

Again: 

<< Proof  of  insanity  at  the  time  of  committing  the  act  ought  to  be 
so  clear  and  satisfactory,  in  order  to  acquit  him  on  the  ground  of 
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ioBuiity,  as  the  proof  of  committing  the  act  ought  to  be,  in  order  to 
find  the  sane  man  gnilty." 

Again: 

"  If,  in  yonr  opinion,  it  is  clearly  proved  that  the  prisoner  at  the 
bar,  at  the  time  of  the  homicide,  was  unconscious  that  what  he  did 
was  wrong,  and  that  he  ought  not  to  do  it,  you  must  acquit  him  on 
the  groand  of  insanity ;  but  if,  in  yonr  opinion,  this  is  not  estab- 
lished beyond  a  reasonable  doubt,  then  you  must  find  him  guilty  of 
the  act  and  proceed  to  investigate  the  nature  of  the  homicide." 

This  case  has  been  quoted  and  followed  by  several  of  the  courts  of 
other  States,  particularly  in  the  following,  viz. :  State  vs.  Thompson, 
1  Hooston  (Bel.)  9  611;  Hodge  vs.  State,  26  Florida,  11;  State  vs. 
Crawford,  11  Kansas,  82;  Ballard  vs.  The  State,  10  Nebraska,  609; 
Wright  vs.  People,  4  Nebraska,  407;  Faulkner  vs.  Territory,  80 
Pacific  Bep.  (N.  M.)  906;  State  vs.  Mcintosh,  89  S.  0.  97;  State  vs. 
Patterson,  45  Vermont,  808;  Revoir  vs.  State,  82  Wisconsin,  296; 
IGIler  vs.  State,  8  Wyoming,  667. 

It  will  be  observed  that  this  theory  has  found  favor  in  but  com  - 
paratively  few  of  the  States. 

II. 

On  the  second  theory,  those  first  in  importance  are  the  decisions 
of  the  English  courts,  and  to  illustrate  we  have  made  extracts  from 
the  following  cases,  viz. : 

Prom  Regina  vs.  Stokes,  8  Oar.  and  K.  180,  we  make  the  follow- 
ing selection,  viz. : 

"  If  the  prisoner  seeks  to  excuse  himself  upon  the  plea  of  insanity, 
it  is  for  him  to  make  it  clear  that  he  was  insane  at  the  time  of  com- 
mittins  the  offence  charged.  The  <mu8  rests  on  him,  and  the  jury 
must  be  satisfied  that  he  actually  was  insane.  If  the  matter  is  left 
in  doabt  it  will  be  their  duty  to  convict  him,  for  every  man  must  be 
presamed  to  be  responsible  for  his  own  acts  until  the  contrary  is 
clearly  shown." 

So  in  Regina  vs.  Layton,  4  Oox  O.  O.  149,  the  court  said  that  the 
question  for  the  ]ury  was,  not  whether  the  person  was  of  sound 
mindt  but  whether  he  had  made  out  to  their  satisfaction  that  he  was 
not  of  sound  mind. 

Mcl^aghton's  case,  10  01.  and  Fin.  200,  wherein  the  defendant  was 
disctiarged  by   a  jury  as  not  guilty  of  murder,  ^^on  the  ground  of 
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insanity,"  haying  created  considerable  dlscassion,  was  broaght  to 
the  attention  of  the  Hoase  of  Lords,  and  the  judges  were  summoned 
to  give  their  opinions  on  the  question  of  insane  delusions  giving 
immunity  for  acts  punishable  criminally,  and  Lord  Ohief  Justice 
Tindall,  speaking  for  the  court,  said,  that  the  jury  should  be  in- 
structed that  *' every  man  is  presumed  to  be  sane,  and  to  possess  a 
sufficient  degree  of  reason  to  be  responsible  for  his  crimes,  until  the 
contrary  be  proved  to  their  satisfaction;  and  that  to  establish  a 
defence  on  the  ground  of  insanity,  it  must  be  clearly  proved  that, 
at  the  time  of  the  committing  of  the  act,  the  party  accused  was 
laboring  under  such  a  defect  of  reason,  from  disease  of  the  mind, 
as  not  to  know  the  nature  and  quality  of  the  act  he  was  doing,"  etc. 

That  case  has  been  frequently  cited  in  the  decisions,  English  and 
American,  and  is  often  quoted  with  favor  by  text  writers,  in  treating 
of  the  subject  of  insanity. 

Dr.  t^harton,  in  his  treatise  on  criminal  evidence,  cites  the  case  of 
State  vs.  Spencer,  21  N.  J.  L.  196 — the  leading  case  in  favor  of  the 
first  theory  we  have  outlined — and  several  leading  English  cases, 
and  McNaghton's  case  among  the  number,  as  the  representative  of 
the  second  theory ;  and  then  he  supplements  the  statement  with  the 
observation  that  the  theory  once  entertained  by  the  English  courts 
has  been  so  far  modified  that  the  rule  announced  in  McNaghton's 
case,  that  the  jury  is  to  be  governed  by  the  preponderance  of  evi- 
dence, is  the  prevalent  opinion  in  England.  Whar.  Grim.  Ev.,  Sees. 
337,  388. 

But  the  modification  of  the  theory  is  very  readily  observed  by 
comparing  the  opinion  of  the  judge  in  McNaghten's  case  with  that 
of  Lord  Mansfield  in  Billingham's  case,  cited  in  Russell's  Treatise  of 
Crimes,  as  will  be  shown  in  the  subjoined  extract,  viz. : 

'^  In  Billingham's  case,  who  was  tried  for  the  murder  of  Mr. 
Percival,  a  part  of  the  prisoner's  defence  was  insanity;  and  upon 
this  part  of  the  case,  Mansfield,  O.  J.,  stated  to  the  jury,  that  in 
order  to  support  such  a  defence  it  ought  to  be  proved  by  the  most 
distinct  and  unquestionable  evidence  that  the  prisoner  was  incapa- 
ble of  judging  between  right  and  wrong;  that  in  fact  it  must  be 
proved  beyond  all  donbt  that,  at  the  time  he  committed  the  atro- 
cious act  with  which  he  stood  charged,  he  did  not  consider  that 
murder  was  a  crime  against  the  laws  of  God  and  nature ;  and  there 
was  no  other  proof  of  insanity  which  would  excuse  murder,  or  any- 
other  crime,"  etc.     1  Russell  on  Grimes  (7th  Ed.),  18,  17. 
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Mr.  Wharton  adopts  the  modified  theory  as  being  more  consonant 
with  reason  and  justice,  and  says,  «  by  the  common  law,  every  man 
is preeamed  to  to  be  sane  until  the  contrary  is  proved;  and  the  bet- 
ter opinion  is,  that  when  insanity  is  set  up  by  the  defendant,  it  must 
be  proved  as  a  substantive  fact  by  the  party  alleging  it  on  whom 
lies  the  burden  of  proof."  Wharton  on  Homicide  (2d  Ed.),  Sec. 
665. 

Mr.  Greenleaf  states  the  rule  in  somewhat  similar  terms,  thus  : 

'*  In  all  such  cases  the  jury  are  to  be  told  that  every  man  is  to  be 
presumed  to  be  sane,  and  to  possess  a  sufficient  degree  of  reason  to 
be  reeponsible  for  his  crimes,  until  the  contrary  be  proved  to  their 
satisfaction;  and  that  to  establish  a  defence  on  the  ground  of 
insanity,  it  must  be  clearly  proved  that,  at  the  time  of  committing 
the  act,  the  party  accused  was  laboring  under  such  a  defect  of 
leason,  from  disease  of  the  mind,  as  not  to  know  the  nature  and 
quality  of  the  act  he  was  doing,"  etc.    2  Greenleaf  on  Ev.,  Sec.  373. 

In  the  recent  treatise  of  Rice  on  the  law  of  criminal  evidence,  in 
discoBsiDg  the  plea  of  insanity,  he  says : 

*' After  careful  review  of  the  various  judicial  dicta,  we  are  inclined 
to  recommend  the  instructions  contained  in  the  case  of  Baldwin  vs. 
State,  12 Missouri,  223,  which  decision  is  authority  for  the  broad  prop- 
osition that  the  defence  of  insanity  is  establishbd  when  the  evidence 
offered  in  support  of  it  preponderates  in  favor  of  the  fact,  and  rea- 
sonably satisfies  the  jury  that  it  existed  at  the  time  the  criminal  act 
charged  was  committed."     8  Rice  on  Ev.,  Sec.  396. 

Tbmt  author  cites  the  case  of  Boswell  vs.  State,  63  Ala.  807,  in 
which  it  was  held  that  '^  insanity  is  a  defence  which  must  be  estab- 
lished to  the  satisfaction  of  the  jury  by  a  preponderance  of  the  evi- 
dence, and  a  reasonable  doubt  of  the  defendant's  sanity,  raised 
by  aU  tlie  evidence,  does  not  authorize  an  acquittal."   Ibid.,  Sec.  309. 

The  author  then  observes  that  **  the  adjudged  cases  in  this  coun- 
try present  a  vast  weight  of  authority  favorable  to  the  doctrine  of 
Boswell's  case;  or  at  least  in  repudiating  the  rule  entitling  a  defend- 
ant to  an  acquittal  upon  the  existence  of  a  mere  reasonable  doubt  of 
his  sanity." 

The  expressions  of  some  of  the  State  courts,  to  whose  opinions 
we  invariably  turn  for  information  in  case  of  serious  doubt  and  per- 
plexity, may  here  be  quoted  with  advantage. 

Following  the  later  and  modified  jurisprudence  of  the  courts  of 
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England,  the  MassachnBetts  conrt  in  Commonwealth  vs.  Rogers,  7 
Metcalf ,  600,  said : 

''  The  ordinary  presumption  is,  that  a  person  is  of  sound  mind  until 
the  contrary  appears ;  and  in  order  to  shield  one  from  criminal  respon  • 
sibility,  the  presumption  must  be  rebutted  by  proof  of  the  contrary, 
satisfactory  to  the  jury,  either  out  of  the  evidence  offered  by  the 
prosecutor  to  establish  the  cause  against  the  accused,  or  from  the 
distinct  evidence  offered  on  his  part;  in  either  case  it  must  be 
sufficient  to  establish  the  fact  of  insanity,  otherwise  the  presumption 
must  stand." 

In  Commonwealth  vs.  Eddy,  7  Gray,  683,  the  same  court  said : 

*'  But  it  is  a  presumption  of  law,  that  all  men  are  of  sane  mind; 
and  that  presumption  of  law  sustains  the  burden  of  proof,  unless  it 
is  rebutted  and  overcome  by  satisfactory  evidence  to  the  contrary. 
In  order  to  overcome  the  presumption  of  law  and  shield  the  defend- 
ant from  legal  responsibility,  the  burden  is  on  him  to  prove  to  the  sat- 
isfaction of  the  jury,  by  a  preponderance  of  the  whole  evidence  in  the 
case,  that  at  the  time  of  committing  the  homicide,  he  was  not  of 
sane  mind." 

In  Ortwein  vs.  Commonwealth,  76  Penn.  St.  414,  the  court  said : 

'^  Insanity  must  be  made  to  appear  on  behalf  of  the  defendant;  and 
to  be  made  to  appear  to  the  tribunal  determining  the  fact,  the  evidence 
of  it  must  be  satisfactory  and  not  merely  doubtful,  as  nothing  less  than 
aatisfdcHon  can  determine  a  reasonable  mind  to  believe  a  fact  con  - 
trary  to  the  course  of  nature." 

In  State  vs.  Davis,  109  North  Carolina,  780,  the  court  sustained 
this  instruction  of  the  trial  judge,  viz. : 

'^The  burden  is  on  the  defendant  to  satisfy  the  jury,  but  not 
beyond  a  reasonable  doubt,  that  he  had  not  sufficient  mental  capac  - 
ity  to  know  right  from  wrong,"  etc. 

The  foregoing  dicta  have  been  followed  and  repeated  with  perfect 
unanimity  and  without  a  single  dissent,  in  the  following  cases  from 
the  States  enumerated,  viz. :  Persons  vs.  The  State,  81  Ala.  677 ; 
Ford  vs.  The  State,  71  Ala.  386;  Gunter  vs.  The  State,  83  Ala.  96; 
Coats  vs.  State,  60  Ark.  830;  State  vs.  Cosat,  40  Ark.  611;  Balling 
vs.  State,  64  Ark.  688;  People  vs.  Bemmerly,  98  California, 
299;  State  vs.  Trout,  74  Iowa,  646;  State  vs.  Jones, 
64  Iowa,  366;  Kiel  vs.  Commonwealth,  6  Bush  (Ky.), 
362;    Moore    vs.     Commonwealth,   18    S.     W.    Rep.    (Ky.)    838; 
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Ball  V8.  Commonwealth,  81  Ky.  662 ;  Kailiii  tb.  Commonwealth^  84 
Ky.  854;  Commonwealth  vs.  Rofters,  7  Metcalfe  (Mass.)!  ^00;  State 
TB.  Lawrence,  67  Maine,  574;  State  vs.  Hajley,  34  Minnesota,  480; 
State  YB.  Schoffer,  22  S.  W.  Rep.  (Mo.)  447;  Loeffner  ts.  The  State, 
10  Ohio  St.  598;  Bond  vs.  the  State,  28  Ohio  St.  840;  Ortwein  tb. 
Commonwealth,  76  Penn  St.  414;  Parnell  vs.  Commonwealth,  86 
Penn.  St.  260;  Lynch  vs.  Commonwealth,  27  Penn.  St.  207;  State 
VB.  Vance,  82  North  Carolina,  631;  State  vs.  Bnndy,  24  South  Caro- 
lina, 489;  State  vs.  Panlk,  18  South  Carolina,  515;  Webb  vs.  State, 
9  Texas  App.  490;  Leach  vs.  State,  22  Texas  App.  279;  People  vs. 
Dillon,  8  Utah,  92;  State  vs.  Stronder,  11  West  Virjfinla,  745;  Bac- 
cagalnpo  vs.  Commonwealth,  33  Gratton  (Va.))  807. 

The  foregoing  decisions  represent  the  settled  opinions  of  seventeen 
Statee  of  the  Union  npon  this  most  important  and  vital  question,  and 
they  are  in  harmony  with  the  present  jurisprndeDce  of  England. 

III. 

The  leading  and  most  important  case  which  favors  the  third  theory 
is  Davis  vs.  United  States,  160  U.  S.  469,  a  case  in  which  the  ques- 
tion of  insanity  of  the  accused  was  examined  with  great  care,  and 
all  authorities  on  the  question  were  reviewed,  English  as  well  as 
American. 

That  case  involved  the  correctness  of  the  trial  judge's  charge  to 
the  jury,  from  which  we  make  the  following  extract,  viz. : 

**  In  other  words,  if  the  evidence  is  in  eguilibrio  as  to  the  accused 
being  sane,  that  is,  capable  of  comprehending  the  nature  and  effect 
of  his  oath,  he  is  to  be  treated  just  as  he  would  be  if  there  were  no 
defence  of  insanity,  or  as  if  there  were  an  entire  absence  of  proof 
that  he  was  insane. 

Bot  it  was  the  contention  on  the  part  of  the  attorney  for  defend- 
ants in  error  that  the  true  rule  is  that  if  the  evidence  raises  a  reason- 
able doubt  of  the  sanity  of  the  defendant,  the  jury  should  have  been 
instructed  to  acquit  him — that  is  to  say,  if  the  evidence  offered  by 
the  defendant  raises  a  doubt  of  his  sanity,  the  burden  is  placed  upon 
the  prosecution  to  affirmatively  overcome  that  doubt  by  proof  of  his 
sanity. 

In  support  of  this  proposition  the  decisions  of  the  following 
coorts  are  cited,  viz.:  Connecticut,  Florida,  Illinois,  Indiana, 
Kansas,  Michigan,  Mississippi,  Nebraska,  New  Hampshire,  New 
Mexico,  New  York,  Wisconsin  and  Tennessee — thirteen  in  number. 
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The  purport  of  these  decisions  is  that  while  there  is  a  presumption 
of  defendant's  sanity,  this  only  goes  to  the  extent  of  relieving:  the 
'  State  of  the  burden  of  proving  sanity,  and  without  any  proof  on  the 
subject  the  presumption  is  conclusive ;  but  where  proof  is  adduced 
establishing  a  reasonable  doubt  of  his  sanity  it  in  effect  establishes 
a  reasonable  doubt  as  to  whether  there  was  malice  in  the  homicidal 
aet,  inasmuch  as  malice  and  ill  will  can  not  exist  in  the  mind  of  an 
insane  person. 

Accepting  this  theory  as  most  conformable  to  the  ends  of  justice, 
thQ  Supreme  Court  said : 

''If  the  whole  evidence,  including  that  supplied  by  the  presump- 
tion of  sanity,  does  not  exclude  beyond  reasonable  doubt  the 
hypothesis  of  insanity,  of  which  some  proof  is  adduced,  the  accused 
is  entitled  to  an  acquittal  of  the  specific  offence  charged.  His  guilt 
<ian  not  be  said  to  have  been  proved  beyond  a  reasonable  doubt — his 
will  and  his  acts  can  not  be  held  to  have  joined  in  perpetrating  the 
murder  charged — if  the  jury,  upon  all  the  evidence,  have  a  reason- 
able doubt  whether  he  was  legally  capable  of  committing  the  crime, 
or  (which  is  the  same  thing)  whether  he  wilfully,  deliberately  and 
unlawfully,  and  of  malice  aforethought,  took  the  life  of  the 
^deceased." 

The  court  cites  the  following  cases,  from  the  States  above  men- 
tioned, as  supporting  their  theory,  viz.:  People  vs.  McCann,  16  N. 
Y.  488;  Brotherton  vs.  People,  75  N.  Y.  169;  O'Oonnell  vs.  People, 
87  N.  Y.  377;  Walker  vs.  People,  88  N.  Y.  81;  Chase  vs.  People,  31 
III.  385;  Stale  vs.  Barblett,  43  N.  H.  224;  People  vs.  Garbill,  17  Mich. 
9;  Dove  vs.  State,  3  Hieskill  (Tenn.),  491;  Cunningham  vs.  State, 
56  Miss.  269;  Plake  vs.  State,  121  Ind.  433;  People  vs.  State,  19  Ind. 
^70;  Bradley  vs.  State,  31  Ind.  492;  McDougal  vs.  State,  88  Ind.  24. 

And  finally  they  adopted  the  view  expressed  by  the  Supreme 
Court  of  the  District  of  Columbia  in  Gniteau's  case,  10  Federal 
Reporter,  161. 

It  is  a  fact  that  is  worthy  of  observation  that  the  Supreme  Court 
<clte  no  other  decision  of  their  own  as  a  precedent  therefor;  and 
that  they  refer  to  no  treatise  on  criminal  law  as  supporting  the 
theory  upheld  by  them.  On  the  contrary,  they  admit  that  the  juris- 
prudence of  the  English  courts  maintains  the  correctness  of  the  sec- 
ond proposition  supra;  and  that  the  courts  of  a  great  number  of  the 
States  of  the  Union  do  likewise. 
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BCr.  Wharton  says  of  the  theory  maintained  by  the  Sapreme  Oonrt 
in  the  Davis  case : 

''This  is  a  modern  and  strictly  American  doctrine,  and  it  finds  no 
eoimtenance,  as  far  as  I  can  discover,  amongst  the  best  law  writers 
or  adjudged  cases  in  England.  It  seems  to  be  supported  by  Mr. 
Bishop,  alone,  of  the  American  text  writers,  and  finds  snpport  in  the 
decisions  of  only  some  nine  or  ten  of  the  highest  courts  in  the  sev- 
eral States."     Wharton  on  Homicide,  Sec.  399. 

In  proof  of  this  assertion,  the  author  cites  the  greater  portion  of 
the  decisions  referred  to  by  the  court  in  the  Davis  case,  and  2 
Bishop's  Criminal  Law,  Sec.  673;  and  he  cites,  contra,  many  of  the 
decieions  we  have  referred  to  on  the  other  side. 

IV. 

According  to  our  judgment,  this  court  has,  in  at  leasfc  two  cases, 
expressed  iis  approval  of  the  second  theory;  but  in  some  opinions 
of  recent  date  it  has  adopted  the  flrat  In  so  doing,  it  has  pursued 
an  exactly  opposite  course  from  that  adopted  by  the  English  courts, 
which  have  changed  from  the  first  to  the  second;  and  that  of  the 
Supreme  Court,  which,  as  a  matter  of  first  impression,  has  chosen 
the  third  one. 

For  instance,  ia  State  vs.  Burns,  25  An.  302,  the  trial  judge  was 
reqaested  to  charge  the  doctrine  of  the  Davis  case,  to  the  effect 
"  that  if  they  entertained  a  reasonable  doubt  as  to  the  sanity  of  the 
prisoner  at  the  time  of  the  commission  of  the  alleged  act,  they 
were  bound  to  acquit  him;"  but  on  the  contrary,  the  judge  charged 
the  jury  ^'  that  the  law  presumes  the  sanity  of  every  man,  and  that 
it  devolved  upon  the  prisoner,  under  the  plea  of  insanity,  to  satisfy 
the  jury  by  a  reasonable  preponderance  of  proof,  that  he  was  in- 
sane at  the  time  of  the  commission  of  the  alleged  act."  ' 

And  this  court  said:  **  We  think  the  judge  did  not  err  in  his 
charge. 

<*  The  true  rule  is,  that  the  jury  are  to  be  told,  that  every  man  is 
presomed  to  be  sane,  and  to  possess  a  sufficient  degree  of  reason  to 
be  responsible  for  his  crimes,  until  the  contrary  be  proved  to  their 
satisfaction;  and  that,  U>  establish  a  defence  on  the  ground  of  in- 
sanity, it  must  be  clearly  proved  that,  at  the  time  of  committing 
the  act,  the  party  accused  was  laboring  under  such  a  defect  of 
reason,  from  disease  of  mind,  as  not  to  know  the  nature  and  char- 
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acter  of  the  act  he  was  doin^,  or,  if  he  did  know  it,  that  he  did  not 
know  that  it  was  wrong." 

In  State  vs.  Ooleman,  27  An.  691,  the  charge  given  to  the  jury  was 
very  nearly  the  same  as  that  given  in  the  Bams  case,  as  will  appear 
from  the  following,  viz. : 

'^  When  insanity  is  pleaded  in  defence  of  a  criminal  act,  it  most 
be  clearly  shown  to  have  existed  at  the  time  of  the  commission  of 
the  act;"  and  '*  that  every  person  is  presumed  to  be  sane  until  the 
contrary  is  proved,  and  it  is  for  him  who  sets  up  this  defence  to 
prove  it  by  evidence  which  will  satisfy  the  minds  of  the  jurors,  that 
the  party  was  insane  at  the  time  of  the  commission  of  the  offence." 

And  the  court  said:  **  This  charge  was  undoubtedly  correct." 

Upon  comparison  these  two  decisions  will  be  found  to  square 
exactly  with  the  present  jurisprudence  of  the  English  courts;  and^ 
in  criminal  matters  that  jurisprudence  is,  by  positive  statutory 
enactment,  made  our  guide. 

The  statute  provides  that ''  all  crimes,  offences  and  misdemeanors- 
shall  be  taken,  intended  and  construed  according  to  and  in  conform- 
ity with  the  common  law  of  England ;  and  the  forms  of  indictment, 
the  method  of  trial,  the  rules  of  evidence,  and  all  other  proceedings 
whatsoever  in  the  prosecution  of,  crimes  and  misdemeanors,  changing: 
what  ought  to  be  changed,  shall  be  according  to  the  common  law^ 
unless  otherwise  provided."  Sec.  83  of  Act  60  of  1805,  p.  440;, 
Revised  Statutes,  S^c.  976. 

And  the  force  of  this  rule  is  strengthened  by  the  provisions  of 
Sees.  998,  994  and  995  of  the  Revised  Statutes,  which  declare  that 
the  plea  of  insanity  raised  upon  the  general  issue  is  one  for  the  jury^ 
to  determine  as  an  issue  of  fact;  and  if  same  is  sustained  by  proof 
their  verdict  shall  be  not  guilty.  It  is  clear,  then,  that  a  reasonable^ 
doubt  of  the  insanity  of  the  accused  would  not  satisfy  ^*  our  statute  "^ 
and  the  principle  of  the  Davis  case  can  not  be  applied  in  this  State. 

The  consequence  is  that  in  criminal  matters  this  court  must  follow 
the  decisions  of  the  English  courts  as  the  best  expression  of  the 
common  law,  in  preference  to  those  of  the  Supreme  Court  of  the 
United  States. 

Adopting  this  as  the  correct  guide  it  becomes  our  duty  to  conform 
our  jurisprudence  thereto. 

In  State  vs.  De  Bance,  34  An.  186,  our  immediate  predecessor,  as. 
already  intimated,  receded  .from  the  position  assumed  in  the  Bums, 
and  Coleman  cases,  and  upheld  the  first  theory  tupra. 
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That  decision  has  been  quoted  as  authority  only  once  by  this  conrt 
as  at  present  constituted;  and  then  it  was  merely  cited  without 
diBCDssion  in  an  uncontested  case.     State  vs.  Clements,  47  An.  1088. 

Finding  that  decision — State  vs.  De  Ranee — unsupported  by  the 
current  and  weisrht  of  American  authority,  and  not  in  keeping  with 
the  English  jurisprudence,  I  think  it  the  duty  of  this  court  to  formally 
and  in  terms  overrule  it,  and  adhere  to  the  theory  maintained  in 
State  Ts.  Bums  and  State  vs.  Ooleman. 

My  examination  of  the  decisions  cited  in  the  De  Banco  case  does 
not  impress  my  mind  as  they  seem  to  have  impressed  those  of  our 
predecessors. 

In  the  first  place,  the  Supreme  Gourt  of  New  Jersey,  in  a  case  of 
much  more  recent  date  than  that  of  State  vs.  Spencer,  has  most  dis- 
tinctly allKned  itself  upon  the  second  theory,  as  will  appear  from 
GraveB  vs.  State,  46  New  Jersey,  203 — decided  In  1883,  whereas  the 
Spencer  case  was  decided  in  1846 — in  which  the  court  say : 

'*And  indeed,  so  far  as  experience  or  tradition  extends,  it  has 
been  the  invariable  course  to  instruct  the  jury  that  the  law,  prima 
JocU^  presumes  mental  sanity ;  and  that  when,  in  a  g^ven  case,  the 
priaoner  would  overcome  such  presumption,  he  must  exhibit  a  clear 
preponderance  of  proof  in  favor  of  such  defence." 

That  this  change  in  the  course  of  decision  by  that  court  is  conspic- 
0008,  appears  from  the  fact  that  it  has  been  noted  and  commented 
upon  by  Mr.  Wharton.  1  Wharton  Grim.  Law,  Sec.  6  and  note; 
Wharton  Orim.  Bv.,  Sees.  729,  336. 

This  change  must  have  an  important  influence  upon  courts  which 
baye  conformed  their  opinions  to  that  theory,  and  indeed  this  has 
been  done,  especially  by  the  South  Carolina  court. 

Aligning  the  authorities  cited  in  De  Ranoe^a  case,  I  find,  by  making 
a  comparison  with  the  foregoing  lists  of  cases  which  I  have  exam- 
ined and  cited,  that  all  save  one — State  vs.  Spencer,  1  Zabriskie 
(N.  J.),  202 — are  to  be  classed  as  favoring  either  the  second  or  third 
theory  supraj  and  not  the  first,  to  which  category  the  opinion 
taslgned  them. 

Indeed,  I  find  in  the  quotations  selected  by  the  court  such  expres- 
sions as  "  must  be  clearly  proved,"  '*  on  whom  lies  the  burden  of 
proof,"  ^^  governed  by  the  preponderance  of  testimony,"  *<  clear 
ud  satisfactory,"  '*  will  satisfy  the  jury,"  ^'  to  the  satisfaction  of 
^ejory,"   ^'must  be  satisfactory,"  and  the  like,  but  there  is  not 
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found  in  any  of  them  the  statement  that  insanity  most  be  proven 
beyond  a  recLtonable  doubt  (pp.  188,  189). 

And  yet  the  opinion  undertakes  to  say,  upon  the  faith  of  those 
authorities,  that  *'  the  burden  of  proof  on  this  plea  rests  upon  the 
defence  urging  it,  and  its  truth  must  be  isstablished  beyond  a  reason- 
able doubt"  (p.  190,  citing  27  An.  692). 

On  the  application  for  rehearing  an  additional  opinion  was  ren- 
dered refusing  it,  but  there  was  no  additional  authority  cited,  the 
apparent  effort  being  to  reconcile  the  various  expressions  we  have 
quoted  with  that  of  *<  beyond  a  reasonable  doubt" — that  is,  to 
demonstrate  that  they  are  one  and  the  same  thing.  The  conclusion 
is  irresistible,  then,  that  if  they  are  not  one  and  the  same  thing  that 
opinion  is  wrong,  and  I  have  shown  most  conclusively  by  all  author- 
ities I  have  cited  that  they  are  totally  different  and  irreconcilable 
altogether. 

^ot  only  is  that  the  case,  but  in  the  year  1893,  the  year  subsequent 
to  that  in  which  the  decision  of  De  Ranee's  case  was  rendered,  the 
very  decision  of  the  court  upon  which  it  mainly  depends  was 
altogether  changed.     46  N.  J.  203. 

It  follows  as  a  necessary  consequence,  that  the  instructions  given 
by  the  trial  judge  to  the  jury  were  inconsistent  and  conflicting, 
and  gave  the  accused  just  ground  of  complaint ;  but  that  was  not 
the  fault  or  mistake  of  our  learned  brother  of  the  District  Court, 
who  merely  conformed  his  views  to  those  expressed  by  this  court  in 
the  De  Ranee  case. 

Dissenting  Opinion. 

Bbeaux,  J.  Under  the  common  law  every  man  is  presumed  sane 
until  the  contrary  be  proven. 

Insanity,  as  a  plea,  should  be  proved  as  a  substantive  fact  by  the 
accused  on  whom  the  burden  of  proof  rests. 

Being  of  the  opinion  that  the  proof  of  iasanity  at  the  time  of  com- 
mitting the  act  ought  to  be  made  as  clear  and  satisfactory  by  the 
accused,  to  secure  his  acquittal  on  the  ground  of  insanity,  as  the 
proof  of  committing  the  act  ought  to  be  made  evident  by  the  State 
in  order  to  find  a  sane  man  guilty,  I  respectfully  dissent. 

The  foregoing  rule  is  the  English  rule,  announced  by  Mr.  Whartan 
in  his  work  on  homicide. 
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No.  12,838. 
State  op  Louisiana  vs.  Wiixis  Edmunds. 

Ib  eharging  an  Intent  to  murder,  it  Is  not  required  to  set  out  the  essential 
descriptions  of  the  crime  of  murder.  It  Is  sufficient  that  the  intent  be  charged 
ss  wilfully,  feloniously  and  with  malice  aforethought.  Where  the  weapon 
used  is  a  club,  in  describing  Its  use,  it  Is  not  open  to  objection  that  the  indict* 
ment  charged  an  assault  with  It. 

Section  TtOB.  8.  described  two  offences. 

The  charging  the  same  In  separate  counts  In  the  Indictment  Is  not  duplicity 
Wbere  the  second  offence,  the  attempt  to  perpetrate,  or  In  the  perpetration  of 
arson,  rape,  eto.,  and  the  Intent  to  murder  by  stabbing,  thrusting,  etc.,  with  a 
dangerous  weapon,  are  sufficiently  charged,  there  can  be  no  reasonable  ob- 
jection to  a  description  of  the  offence  by  lying  In  wait.  The  two  offences  can- 
be  committed  at  the  same  time  by  one  act,  and  are  so  closely  allied  that  It 
may  be  necessary  to  meet  the  evidence,  to  describe  the  latter  offence  as  having, 
been  committed  while  "lying  in  wait." 

When  a  statute  forbids  several  acts  enumerated  disjunctively  and  punishes  thepk 
alike,  their  commission  may  usually  be  charged  in  one  count.  State  va 
Bomns,  48  An.  581 ;  State  vs.  Samuels,  88  An.  4fi7. 

A  PPEAL  from  the  Eighteenth  Jadicial  District  Ooart  for  the  Parish 
of  Terrebonne.     Caillouet^  J. 


M.   J.    Cunningham^  Attorney    Qeneral,    L.    O.    Jtf oi«e,    District 
Attorney  (P.  A,  8immon8,  Jr.,  of  Oonnsel),  for  Plaintiff,  Appellee. 


B.  F,  Winchester  and  H.  M.  WalliBj  Jr,j  for  Defendant,  Appellant. 


Sabmitted  on  briefs  December  5,  1896. 
Opinion  handed  down  January  18,  1897. 


The  opinion  of  the  court  was  delivered  by 

McBnbbt,  J.  The  defendant  was  indicted  upon  two  counts.  Firsts 
lying  in  wait  to  commit  the  crime  of  murder;  second,  lying  in  wait 
to  commit  the  crime  of  murder  in  the  perpetration,  or  attempt  to 
perpetrate,  the  crime  of  rape.  The  jury  returned  a  verdict  of  guilty. 
The  prosecuting  attorney  entered  a  nolle  proaequi  as  to  the  first 
eorint,  and  the  defendant  was  sentenced  to  the  death  penalty  under 
tbe  second. 

He  filed  a  motion  to  quash  the  indictment,  as  follows: 
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(1)  That  the  indictment  does  not  charg^e  him  with  having  com- 
mitted any  offence  known  to  the  laws  of  this  State ;  (2)  that  the 
indictment  is  fatally  defective  for  duplicity;  (3)  that  in  the  first 
count  defendant  is  charged  with  an  assault  and  battery  with  a  dan- 
gerous weapon,  which  are  alleged  disjunctively  with  intent  to  com- 
mit murder,  not  alleging  the  constituent  parts  and  requirements  of 
murder  exacted  by  the  common  law  of  this  State ;  (4)  that  in  the  second 
count  defendant  is  accused  of  an  assault  and  battery  with  the  intent 
to  commit  the  crime  of  murder,  without  defining  the  crime  of  mur- 
der, and  wnilst  in  the  perpetration,  or  attempt  to  perpetrate  the 
crime  of  rape,  which  is  unknown  to  the  criminal  statutes  of  the  State 
of  Louisiana;   (5)  that  the  indictment  is  va^ue  and  indefinite. 

He  also  filed  a  motion  for  a  new  trial. 

There  are  two  counts  in  the  indictment  for  offences  denounced  by 
the  same  statute,  the  penalty  being  the  same  for  each  offence.  There 
was  no  duplicity  in  the  indictment.  State  vs.  Pierre,  88  An.  01 ; 
State  vs.  Cook,  80  An.  146. 

The  first  count  charges  the  assault  and  battery  upon  the  prosecu- 
trix, but  this  is  implied  in  the  offence  charged,  and  the  charging  of 
it  is  descriptive  of  the  offence,  and  was  an  ingredient  of  It.  State 
vs.  Taylor,  35  An.  886. 

The  intent  to  murder  is  the  gist  of  the  offence. 

The  intent  is  sufficiently  and  properly  charged  in  the  words,  with 
the  intent,  wilfully  and  feloniously,  and  of  malice  aforethought,  to 
commit  the  crime  of  murder  in  and  upon  the  said  Elira  Pellig^n. 
State  vs.  Washington,  48  An. ;  State  vs.  Frances,  36  An.  886. 

The  second  count  is  constructed  like  the  first,  with  the  exception 
of  charging  the  perpetration  and  the  attempt  to  perpetrate  the 
crime  of  rape.  The  crime  of  rape  is  sufficiently  described  and  set 
forth.  To  this  there  is  no  complaint.  The  intent  to  commit  the 
crime  of  murder,  while  in  the  perpetration  and  attempt  to  perpe- 
trate the  crime  of  rape,  is  the  offence  denounced  by  the  statute. 
The  intent  to  commit  murder  is  described  as  in  the  first  count. 

In  the  case  of  State  vs.  Frank  Brown,  21  An.  847,  the  indictment 
charged:  <<That  one  Frank  Brown,  late  of  the  parish  of  Orleans,  on 
the  twentieth  day  of  June,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty- eight,  with  force  and  arms,  in  the  parish  of 
Orleans  aforesaid,  and  within  the  jurisdiction  of  the  First  District 
Court  for  the  parish  of  Orleans,  did,  with  a  dangerous  weapon , 
to -wit,  a  knife,  and  with  the  intent  to  commit  the  crime  of  murder. 
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and  while  in  the  perpetration  of  the  crime  of  robbery,  stab  and 
throBt  one  Ellen  Elliott,  contrary  to  the  form  of  the  statute,"  etc. 
In  this  case  it  was  held  that  the  crime  of  stabbing  with  a  dangerous 
weapon  and  with  intent  to  murder  was  sufficiently  described.  State 
YB.  Pfailbin,  38  An.  964;  State  vs.  Williams,  38  4n.  371. 

The  statute  contains  the  designation  of  several  offences,  disjunct- 
ively recited.  The  offences  may  be  charged  in  the  same  count  in 
the  indictment,  as  they  are  cumulative  offences  denounced  by  the 
same  statute.  Hence  the  lying  in  wait  charged  in  the  second  count 
is  not  objectionable.     State  vs.  Markbam,  16  An.  498. 

The  charge  constituted  only  one  offence.  31  Gal.  416;  18  Fed. 
Rep.  901 ;  9  L.  R.  A.  note,  p.  182 ;  Herman  vs.  People,  131  111.  594. 

There  is  nothing  in  the  record  that  could  justify  us  in  disturbing 
the  ruling  of  the  trial  judge  on  the  application  for  a  change  of  venue. 
There  is  no  evidence  brought  to  our  notice  by  a  bill  of  exception. 
State  vs.  Daniel,  31  An.  91. 

Objection  is  made  in  the  motion  for  a  new  trial  that  the  defendant 
vas  forced  to  trial  immediately  after  counsel  had  been  assigned  him. 
There  was  no  bill  of  exception  taken  to  the  ruling  of  the  trial  judge. 
He  says,  in  overruling  the  motion  for  a  new  trial,  that  *'  on  the  day 
fixed  for  trial  the  accused  went  to  trial  without  objection,  being 
niged  then  and  there,  and  without  suggesting  to  the  court  that  he 
had  no  time  to  summon  his  witnesses  in  the  case;  nor  was  any 
request  made  for  further  time  to  prepare  a  defence,  nor  a  continu- 
ance asked  for  any  cause." 

The  other  matters  in  the  motion  for  a  new  trial  are  unaccompanied 
by  evidence,  and  we  can  take  no  notice  of  them. 

Judgment  affirmed. 


No.  12,336. 
Jaicbs  E.  Bbsson  bt  als.  vs.  Thb  Mayor  and  Common  Oounoil 

OP  DONALDSONVILLB. 

Interrenors  in.anaotion  of  slander  of  title,  having  joined  the  plaintiff  for  the 
parpose  of  making  common  cause  in  resisting  the  clRfms  of  the  defendant, 
and  Its  attempt  to  sell  the  property  in  eontroY eray  pendente  i/te,  but  at  the  same 
time  setting  up  title  In  themselves  adverse  to  that  of  the  plaintiff,  can  not  be 
•aid  to  have  adopted  the  allegations  of  the  plaintiff's  petition,  and  bound 
themselves  by  a  Judicial  estoppel  precluding  them  from  bringing  a  new  suit 
adversely  thereto. 
18 
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PPEAL  from  the  Twentieth  Judicial  District  Court   for  the  Parisfai 
Ascension.     Gttton,  J. 


R.  N,  Sims  for  Plaintiffs,  Appellants. 


E.  N,  Pugh  for  Defendants,  Appellees. 


Argued  and  submitted  January  6,  1897. 
Opinion  handed  down  January  18,  1897. 


The  opinion  of  the  courfc  was  delivered  by 

Watkins,  J.  This  is  an  action  of  slander  of  title  or  jactitation,  the 
plaintiffs  alleging  ownership  and  posRession  of  the  property  in  con- 
troversy, and  averring  that  the  defendant,  out  of  possession,  ie 
asserting  title  thereto  to  their  prejudice  and  injury.  Havard  vs. 
Atkins,  24  An.  511;  2  Hennen's  Digest,  p.  1439. 

Averring  further  that  the  defendant  had  advertised  said  property 
for  sale,  they  coupled  with  their  petition  a  prayer  for  a  writ  cf 
injunction  to  issue,  restraining  same,  and  which  accordingly  issued. 

To  this  suit  the  defendant  filed  a  peremptory  exception  and  ple& 
in  bar  of  plaintiffs'  right  of  action,  predicated  upon  prior  judicial 
proceedings  to  which  they  were  parties;  and  same  having  been  sus- 
tained and  the  suit  dismissed,  the  plaintiffs  have  appealed. 

The  only  evidence  introduced  in  the  court  below  on  the  trial  of 
the  exception  and  plea  of  estoppel  was  the  record  of  the  suit  entitled 
Leon  Godchaux  vs.  Mayor  and  Common  Council  of  DonaldsonvillOy 
bearing  docket  No.  840  in  the  District  Court  of  the  parish  of  Ascen- 
sion— the  same  court  from  which  this  appeal  is  brought  up— ''and 
all  the  papers  contained  therein,"  and  '*  the  minutes  of  court  show- 
ing the  proceedings  taken  in  open  court  in  (same)  and  the  different 
exceptions  in  (that)  suit  and  the  dates  of  their  filing." 

There  appear  in  the  transcript  certain  interrogatories  on  facts  and 
articles  and  the  answers  thereto,  as  well  as  the  answer  of  the 
defendant;  but,  manifestly,  they  have  no  pertinence  to  the  excep- 
tion, and  we  will  therefore  dismiss  them  from  further  consideration. 

The  plaintiffs  sue  in  the  capacity  of  legal  co-heirs  of  Joseph  and 
Celestine   Besson,  deceased,  and  allege   that  their  paternal  grand- 
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father,  Jacqaes  £.  Besson,  acquired  at  a  sheriff's  sale  made  on  the 
19th  of  May,  1820,  *'  a  certain  parcel  of  land  sitaated  in  the  city  of 
Donaldsonyille,  fronting  on  the  Mississippi  river,  and  on  Cabaha- 
najBse  street  (now  called  Railroad  avenue),  marked  No.  2,  on  the 
plan  of  said  town,  containing  sqch  front  and  depth  as  to  the  same 
then  belonged,  and  all  the  right,  title  and  interest  or  demand  which 
the  estate  of  William  Donaldson  had  in  and  to  said  lot  or  parcel  of 
land,  on  the  14th  of  April,  1820." 

''  That  at  the  time  of  said  Bale  (on  the)  19th  of  May,  1820,  said 
parcel  of  land  so  conveyed  to  petitioner's  grandfather  fronted  on 
the  Mississippi  river ^  nothing  intervening  between  it  and  said  river  hut 
tke  passage-way  or  street  and  the  levee.  That  by  said  sale  said 
Jacques  E.  Besson  acquired  said  parcel  of  land  described  in  said 
deed  with  the  right  to  every  and  all  accretion  or  accessions  which 
might  thereafter  be  formed  in  front  thereof  by  alluvial  deposits  of  said 
river ;^^  and  that,  immediately  after  said  sale  to  him,  said  purchaser 
went  into  actual  possession  of  said  property,  and  remained  in  pos- 
aession  thereof  uninterruptedly,  up  to  the  year  1860.  That  during 
the  year  1860,  petitioners'  father,  Joseph  Besson,  in  certain  parti- 
tion proceedings  amongst  the  heirs  of  Jacques  E.  Besson,  aforesaid, 
deceased,  of  the  property  of  his  estate,  *^  acquired  all  of  the  right, 
title  and  interest  of  said  succession,  and  of  his  (Joseph  Besson's) 
co-heirs  in  and  to  the  parcel  of  land"  sold  at  the  aforesaid  sheriff's 
sale  ^^toith  all  the  rights  of  accretion  thereto  appertaining;  and  that 
they  derive  title  by  inheritance  through  him  and  his  wife,  their 
father  and  mother." 

Petitioners  allege  that  '' subsequent  to  the  year  1820,  there 
began  to  form  in  front  of  said  parcel  of  land,  a  batture  or  accre- 
tion from  the  deposits  of  river  sand,  during  high  water;  that  said 
formation  was  slow  and  gradual,  and  at  the  time  of  their  (father's 
acquisition)  of  said  lot  or  parcel  of  land,  the  batture  did  not 
extend  more  than  one  hundred  feet  from  the  levee  in  front  of  said 
Jot  to  the  water's  edge  at  the  low  stage  of  the  river.  That  from 
1860  to  1870,  there  was  considerable  accretion  in  front  of  said  prop- 
erty, said  batture  being  further  extended  toward  the  river  and 
raised  by  deposits  of  river  sand  during  high  water  in  said  river." 
That  at  the  time  Jacques  E.  Besson  acquired  said  lot  or  parcel  of 
land  in  1820,  the  levee  ran  along  Mississippi  street,  on  the 
rxTer  side  thereof,  directly  in   front  of   said  land,  and   said  levee 
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formed  the  river  bank,  there  being  at  the  time  no  interveniDg  bat- 
ture,  formed  by  accretion  or  otherwise,  between  said  levee  and  the 
river.  <' That  said  Zevee  remained  in  the  same  position  in  front  of 
that  portion  of  the  town  from  1820  to  about  two  years  since,  when  it 
was  replaced  by  a  new  line  of  levee,  constracted  at  a  distance  of 
about  two  hundred  feet  further  out  toward  the  river.  That  prior  to 
the  construction  of  said  new  levee,  the  batture  in  front  of  said  lot  or 
parcel  of  land  No.  2  was  covered  with  water  from  two  to  four  feet  *  * 
during  the  high  stage  of  the  river,  but  the  same  remained  exposed 
and  was  high  above  the  level  of  the  river  at  its  low  stage  during  the  fall 
and  vnnter  months  of  the  year.^^ 

Petitioners  then  aver  that  on  the  6th  of  March,  1871,  their  said 
father,  Joseph  Besson,  conveyed  to  his  daughter,  Felice  Reason,  one 
of  petitioners,  a  certain  lot  of  ground  situated  in  the  city  of  Donald- 
sonville,  **  at  the  corner  of  Miosissippi  and  Oabahanosse  streets, 
designated  as  lot  No.  2  on  the  official  plan  of  said  city,"  measuring 
sixty  feet  *  *  ♦  front  on  Mississippi  street  by  one  hundred  and 
twenty  feet  *  *  *  on  Oabahanosse  street,  together  with  all  the 
rights,  ways,  etc.,  thereto  appertaining;  but  that  their  father  did  not 
convey  nor  divest  himself  of  his  right,  title  and  interest  in  and  to  the 
said  batture  or  secretion  in  front  of  said  parcel  or  lot  of  land  described 
in  said  act,''  but  that^  on  the  contrar]^,  he  ^*  retained  his  oumership 
and  possession,  until  his  death,  of  said  batture  property,  which  at  the 
time  of  said  sale  in  1871,  he  had  uninterruptedly  held  as  owner  and 
possessed  under  said  partition  proceedings  as  an  heir  of  the  succession 
of  his  father,  Jacques  E.  Besson.^  ^ 

They  *'  further  show  that  no  one  now  disputes  their  rights  of 
ownership  and  possession  of  said  batture  or  accretion  in  front  of  said 
lot  or  parcel  of  land  No.  2,  as  the  children  and  lawful  heirs  of  their 
deceased  father  *  *  *  except  the  municipal  authorities  of  the 
town  of  Donaldsonville,  who  have  recently,  without  any  legal  right 
or  warrant  whatsoever,  slandered  the  title  of  petitioner  to  said  bat- 
ture or  accretion  by  claiming  the  same  as  the  property  of  the  town 
of  Donaldsonville,  and  advertising  same  for  sale,"  etc. 

Petitioner  further  avers  **  that  since  the  building  of  the  new  levee 
in  front  of  said  town  on  the  river,  a  strip  of  batture  or  accretion  in 
front  of  said  lot  No.  2,  corner  of  Mississippi  street  and  Railroad 
avenue  (formerly  Oabahanosse  street)  measuring  about  sixty  feet  in 
width,  by  a  depth  of  about  two  hundred  and  fifty  feet  toward  the  river. 
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if  proUeUd  by  9aid  levee^  and  (that  same)  is  no  longer  subject  to  be 
(nerfiowed  during  high  watery  and  has  become  valuable  property ;^^  and 
that  (they)  are  entitled  to  be  qaieted  in  the  possession  and  enjoy- 
ment thereof;  and  that  it  is  worth  more  than  two  thousand  dollars. 
.  Toe  prayer  of  the  petition  conforms  to  the  foregoing  extracts 
from  the  averments  thereof,  and  it  particularly  demands  that  the 
defendant  be  enjoined  and  restrained  from  '<  selling  the  atrip  of  land 
or  accretion  in  front  of  said  lot  No,  2 ^  corner  of  Mieaisaippi  atreet  and 
BaUroad  avenue  (formerly  Cabahanosse  street),  in  Donaldsonville, 
belonging  to  your  petitioners;"  and  it  demands  further  that  they 
'*  be  quieted  in  their  ownership  and  possession  of  all  the  said  lands 
in  front  of  said  lot  or  parcel  of  land  No.  2  on  the  plan  of  said  town," 
etc. 

The  italicized  portions  of  the  foregoing  extracts  from  the  petition 
in  this  suit  will  more  readily  direct  attention  to  the  gravamen  of  the 
eoit,  and  render  comparison  between  it  and  the  petition  in  the  for- 
mer suit,  relied  upon  as  supporting  defendant's  exception,  more 
convenient  and  easy. 

Redaced  to  a  last  analysis,  this  suit  has  for  its  object  to  maintain 
the  plaintiffs  in  the  joint  possession  and  ownership  of  an  alleged 
battnre  formation  between  Mississippi  street,  in  the  city  of  Donald- 
•onville,  and  the  Mississippi  river,  on  the  ground  that  same  has  been 
created  from  the  accretions  of  river  sand  occasioned  by  annual 
swells  of  the  Mississippi  river  through  a  long  series  of  years,  since 
(he  acquisition  of  the  land  adjacent  in  the  year  1820  by  their  grand- 
father, and  that  neither  their  father  nor  their  grandfather  ever  dis- 
posed of  same  to  any  one,  and  it  had  consequently  passed  to  them 
by  their  right  of  inheritance  as  legal  and  forced  heirs. 

The  defendant's  peremptory  exception  is  of  the  following  tenor 
and  purport,  viz. : 

That  the  plaintiffs  <<  are  estopped  and  debarred"  from  any  further 
proceeding  in  this  suit,  for  the  reason  that  they  filed  a  petition  of 
intervention  in  the  suit  of  Godchaux  vs.  Mayor,  No.  840,  **and 
adopted  the  pleadings  of  said  Godchaux  and  joined  him  in  said  suit, 
and  were  represented  by  the  same  attorney;  "  and  that  they  ''are 
bound  by  all  the  judicial  admissions  made  by  said  Godchaux  in  said  suit 
No.  840,  touching  the  subject  matter  of  the  present  controversy. 
That  in  said  suit  No.  840  it  was  distinctly  and  affirmatively  alleged 
that  in  1820,  at  the  time  of  the  sale  of  lot  No.  2  to  Jacques  E.  Besson,. 
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that  a  batture  existed  in  front  of  said  lot  No.  2,  and  the  ownership 
of  same  was  claimed  by  said  Godchanx  in  that  sait ;  and  that  (that) 
allegation  was  necessary  and  essential  to  sustain  the  rights  of  God- 
chaux,''  etc. 

That  the  plaintiffs  in  this  suit  ''are  estopped  and  should  not  be- 
heard  or  allowed  to  deny,  alter  or  vary  their  jadicial  admissions,  or 
shift  their  position;  that  having  judicially  admitted  the  existence  of  a 
batture  in  1820^^^  and  averred  that  it  was  not  sold  to  them,  **they 
should  not  be  allowed  to  allege  or  prove  the  contrary." 

Referring  to  the  petition  of  the  plaintiff  Godchaux  in  the  suit 
referred  to,  we  find  that  he  makes  claim  to  said  lot  No.  2,  ''  forming 
the  corner  of  Mississippi  street  and  Railroad  avenue  *  *  *  together 
with  all  the  rights  of  accretion  and  accession  belonging  to  and 
attached  to  said  lot  or  parcel  of  ground,  including  the  batture  or 
land  now  lying  in  front  of  said  lot  or  parcel  of  ground  between  it  and 
the  Mississippi  river.'' 

The  petition  further  alleges  that  he  acquired  same  by  purchase  at 
sheriff's  sale  made  in  1880,  and  derives  title  thereto  through  mesne 
conveyances  from  Jacques  E.  Besson,  who  acquired  same  in  1820,  in 
executory  proceedings  against  William  Donaldson. 

Then  follows  this  allegation,  viz. : 

*'That  at  the  time  of  said  sale  to  Jacques  E.  Besson  iv  1820,  the 
levee  along  the  Mississippi  river  in  front  of  Donaldsonville  was  situ- 
ated about  fifty  or  sixty  feet  from  the  corner  of  said  lot  No.  2,  and 
the  batture  in  front  was  covered  with  water  during  the  high  stages  of 
the  river  (and)  that  said  levee  remained  in  (that)  position  until 
about  two  years  ago:"  and  that  about  that  time  *'  the  levee  in  front 
of  (his)  said  property  was  removed  or  reconstructed  about  two  hun- 
dred feet  further  toward  the  river,  thereby  leaving  in  front  of  (his) 
said  lot  or  parcel  of  ground  a  strip  of  land  sixty  feet  wide,  by  about 
two  hundred  feet  in  length,  forming  the  accretion  or  accession  to 
said  lot  or  parcel  of  land  No.  2,  ^'  which  belongs  to  him  and  is  in  his 
possession." 

The  prayer  for  relief  is  very  much  the  same  as  that  in  the  instant 
suit. 

The  present  plaintiffs,  as  interveners  in  that  suit,  show  (1)  what 
the  substance  of  Godchaux'  claim  in  that  suit  was,  making  the  usual 
allegation,  viz. : 

''(1)  All  of  which  will  be  seen  more  fully  by  reference  to  the  peti- 
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tion  of  said  Godchanz,  and  the  record  of  said  salt,  hereto  annexed 
as  part  hereof;  (2)  they  state  the  nature  and  origin  of  the  title  of 
Jacques  £.  Besson,  and  his  acqnisition  in  1820,  of  the  property  in 
dispute;  (3)  that  of  the  manner  in  which  their  father,  Joseph 
Besson,  acquired  same';  (4)  that  in  which  Joseph  Besson  conveyed 
to  bis  daughter,  Felicie  Besson;  (5)  that  in  which  Felicie  Besson 
conveyed  to  Henry  Loeb,  whose  title  Godchaaz  expropriated  under 
an  act  of  mortgage,  and  acquired  his  title  thereto  at  sheriff's  sale. 

They  then  specifically  aver  that  their  father,  Joseph  Be  son,  did 
not  convey  in  the  deed  to  his  daughter,  Felicie,  "  the  batture  or 
accretion  belonging  to  it,"  and  lying  between  it  and  the  Mississippi 
river;  and,  consequently,  same  did  not  pass  by  mesne  conveyances 
to  the  plaintiff,  Oodchaux.  On  the  contrary,  they  distinctly  aver, 
that,  as  said  title  to  Felicie  Besson  did  not  incinde  the  batture  or 
accretion,  the  title  thereto  remained  in  their  father,  and  that  they, 
as  his  legal  and  forced  heirs,  including  Felicie  Besson,  acquired  same 
by  inheritance  at  his  death. 

Their  prayer  is,  that  they  be  allowed  to  intervene  in  said  suit  and 
join  the  plaintiff  *Mn  asking  the  court  to  adjudge  and  decree  the 
town  of  Donaldsonville  not  entitled  as  owner,  or  otherwise^  to  any  por- 
tion of  said  batture  herein  deacribedy  and  described  in  plaintiffs  peti- 
tion herein,  and  to  have  no  right y  title  or  interest  in  said  batture  prop- 
erty ;^^  and  it  concludes  with  the  demand  that  they  '^  be  decreed  the 
owners  of  said  batture,  or  accretion,^*  etc. 

Having  carefully,  and  in  detail,  recited  all  the  pertinent  portions 

of  the  petition  in  this  suit,  and  that  of  the  plaintiff  and  intervenors 

in  the  previous  suit,  and  analyzed  them  with  care,  we  are  uuable  to 

perceive  the  conflict  of  allegation  the  defendant's  exception  implies. 

It  is  quite  true  that  the  petition  of  the  intervenors  does  aver  that 

they  join  the  plaintiff  Qod^'haux;  but  it  is  equally  true  that  they 

restrict  that  averment  to  the  particular  object  of   making  common 

canse  in  resisting  the  demands  of  the  defendant  only  for  the  purpose 

of  preventing  a  sale  of   the  property;  and  they,  at  the  same  time, 

most  distinctly  set  out  their  ownership  and  possession  of  the  batture 

and  accretion,  as  having  been  derived  by  inheritance  from  their 

father,  Joseph  Besson.     And  their  prayer  is,  that  they  be  adjudged 

and  decreed  the  joint  owners  of  same,  in  their  capacity  as  heirs,  and 

maintained  in  the  possession  and  enjoyment  thereof. 

These  averments  and  prayers  are  altogether  inconsistent  with  the 


280  SUPREME   COURT  OF  LOUISIANA. 


Besson  et  als.  ts.  Mayor. 


theory  of  intervenors  having  adopted  those  of  the  petition  and 
prayer  of  plaintiff,  Godchaux;  and  it  is  perfectly  evident  to  oar 
minds  that  such  was  not  the  intention  of  the  intervenors ;  otherwise 
than  as  we  have  stated. 

The  intention  of  the  intervenors  was  to  join  the  plaintiff,  Qod- 
chaux,  and  unite  with  him  for  the  purpose  of  preventing  defendant 
from  making  a  sale  of  the  property ;  but  this  they  could  do  without 
adopting  his  averments  as  to  ownership  and  chain  of  title. 

It  would  have  been  inconsistent  pleading  on  the  part  of  the  inter- 
venors to  have  adopted  the  averments  of  Godchaux'  petition,  because 
each  of  their  claims  of  ownership  depended  upon  a  different  state  of 
facts;  that  of  intervenors  upon  the  formation  of  battnre  or  accretion 
susceptible  of  private  ownership  since  the  purchase  by  Jacques  E. 
Besson  in  1820,  which  did  not  pass  to  Godchaux,  while  that  of  God- 
chaax  is  that  batture  was  then  in  existence^  and  passed  to  Jacques  E. 
Besson  by  his  title,  and  to  him  (Godchaux)  by  mesne  conveyances. 

In  the  former  suit  the  defendant  flied  peremptory  exceptions  to 
the  petitions  of  the  plaintiff  and  of  the  intervenors,  and  the  judge  a 
quo  made  this  ruling,  viz. : 

'*  I  agree  with  defendant's  counsel,  that  as  plaintiff  has  no  right  to 
stand  in  judgment  for  the  property,  and  this  proposition  must  be 
assumed  to  be  true — since  the  same  counsel  who  represents  him 
(Godchaux)  also  represents  the  intervenors,  who  now  claim  the 
property — he  can  not  ask  a  judgment  in  his  favor,  so  that  his  suit 
must  be  dismissed. 

*'  The  dismissal  of  plaintiff's  suit  carries  with  it  the  dismissal  of  the 
intervention,  leaving  to  intervenors  the  right  to  proceed  by  separate 
suit  J  ^  (Oar  italics.)  A  like  decree  follows.  Barron  vs.  Jacobs,  38 
An.  371;  Meyers  vs.  Birotte,  41  An.  746. 

The  injunction  of  the  plaintiff  was  thereupon  dissolved  and  the 
suit  dismissed.  Jast  here  arises  the  question :  Why  did  the  judge  a 
quo,  having  the  two  petitions  before  him,  reserve  to  theintervenors  the 
right  to  renew  the  demands  in  a  separate  suit,  if,  in  fact,  they  were 
conclusively  bound  by  the  judicial  declarations  of  Godchaux  upon 
which  he  had  no  standing  in  court? 

It  may  be,  and  doubtless  was,  because  that  theory  was  not  then 
developed  by  the  defendant's  counsel,  or  he  woald  have  done  bo, 
entertaining  the  view  he  expressed  by  his  decree  in  this  case.  But 
on  the  theory  we  have  outlined  with  regard  to  the  intervenors  not 
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haying  adopted  the  allegations  of  Qodchanx'  petition,  we  deem  his 
prior  ruling  perfectly  consistent.  But  conceding,  for  the  argament, 
that  the  question  is  in  doabt,  that  doubt  must  be  resolved  in  favor 
of  the  plaintiffs  and  against  the  exceptors;  for  estoppels  are  not 
favored  in  law.  This  question  should,  if  possible,  be  judicially  set- 
tled and  deflnltively  put  at  rest,  particularly  as  the  property  in  dis- 
pute is  a  riparian  lot  in  a  Nourishing  inland  city  on  the  shore  of  the 
Miasifisippi  river,  to  the  public  authorities  and  citizens  of  which  a 
Bettlement  of  the  question  may  be  of  great  importance,  either 
presently  or  prospectively. 

For  these  reasons  we  think  the  judgment  appealed  from  should  be 
reTersed. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  annulled  and  reversed ;  and  it  is  now  ordered  and  decreed 
that  the  cause  be  remanded  to  the  lower  court  to  be  therein  pro - 
eeeded  with  according  to  law — the  cost  of  appeal  to  be  taxed 
against  the  defendant  and  appellee,  and  other  costs  to  await  the 
final  judgment  in  the  cause. 


No.  12,333. 
Succession  of  Jambs  Teller. 

Tbea3Dfra<*t  of  the  sarvlvitis;  ^poase  of  tUa  ah  ire  of  the  deoeased  spouse  ia  the 
eoDiiuunity  property  is  nut  atfectud  by  tUe  tuoi  that  there  Is  an  a-iopted  ohild 
of  the  spouttei),  suryiYltig  the  dcoeased.    U.  C,  Arcs.  915, 916;  R.  S.,  Seo.  — . 

A  PPEAL  from  the  Twentieth  Judicial  District  Court  for  the  Parish 
^    of  Ascension.     Ouion,  J, 


E,  N,  Pagh  for  Executrix,  Plalab'ff,  Appellee. 


Paul  Leche^  Special  Tutor,  Dafeadant,  Appellant. 


Ars^ed  and  submitted  January  6,  1897. 
Opinion  handed  down  January  18,  1897. 


The  opioion  of  the  court  was  delivered  by 

UiLLBR,  J.     The  appellant,  the  tutor  of  the  adopted  child  of  the 
late  James  Teller,  takes  this  appeal  from  the  judgment  recognizing 
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his  widow  as  the  usnfractaary  of  the  commtinity  property  not  dis- 
posed of  by  bis  last  will. 

The  question  raised  by  the  appeal  is  whether  the  child  by  adoption 
is  exempted  from  the  operation  of  the  Arts.  915  and  916  of  our  Code 
embodying  the  Act  of  1844,  which  confers  on  the  surviving  spouse 
the  usufruct  of  the  community  property  which  the  deceased  has  not 
disposed  of  by  his  will.  The  spirit  and  text  of  the  law  is  against  the 
pretensions  of  the  tutor.  The  purpose  was  unless  the  deceased 
spouse  disposed  of  his  share  of  the  community,  to  preserve  intact 
the  commanity  property  to  be  enjoyed  by  the  surviving  spouse  dur- 
ing his  or  her  natural  life  or  widowhood,  when  there  were  children 
of  the  marriage.  Revised  Statutes,  Sees.  627,  628,  and  the  articles 
of  the  Code  cited.  There  was  no  design  to  interfere  in  the  least 
degree  with  this  community  usufruct  when  the  Legislature,  first  in 
1865,  and  by  subsequent  enactments,  authorized  adoption  abolished 
by  the  Code,  as  it  then  stood.  Act  No.  48  of  1866  and  No.  64  of 
1868;  R.  S.  2323-2328.  The  effect  of  this  legislation  conferring  on 
the  adopted  child  the  rights  of  the  child  of  the  marriage,  has  been 
announced  in  the  decisions  of  this  court.  Vidal  vs.  Commagere,  13 
An.  516;  in  the  matter  of  the  Tutorship  of  Ellen  Wilson  Upton,  16 
An.  176;  Carroll  Hoy  &  Co.  vs.  Davidson,  23  An.  431;  Succession  of 
Hosser,  37  An.  840;  Succession  of  Unforsake,  48  An.  548.  If  the 
legislation  places  the  adopted  child  in  the  position  of  a  child  of  the 
marriage  with  respect  to  the  right  of  inheritance,  it  would  certainly 
seem  that  the  child  by  adoption  became  subject  also  to  the  limitation 
on  the  right  of  inheritance  of  community  property  imposed  by  the 
Code  upon  children  of  the  marriage.  The  child  of  the  marriage  in- 
herits the  share  in  the  community  of  his  deceased  parent  subject  to 
the  usufructuary  right  of  the  surviving  parent.  If  the  law  confers 
on  the  adopted  child  the  right  of  the  child  of  the  marriage,  the 
adopted  child  inherits  community  property  under  precisely  the  same 
limitation  that  attaches  to  the  child  of  the  marriage.  Again,  the 
Code  establishes  this  usufruct  when  there  are  no  children  of  the 
marriage,  and  there  is  also  the  usufruct  established  with  qualifica- 
tion when  there  are  children.  If  the  adopted  child  is  to  be  excluded 
from  the  category  of  children,  the  usufruct  exists  under  Art.  915 ; 
if  deemed  a  child  the  usufruct  subsists  under  Art.  916  of  the  Code. 
AflOrmed. 
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state  vs.  Pruett. 


No.   12,261. 
State  of  Louisiana  vs.  Leonidas  Pruett. 

A  motion  to  quaab  a  venire  must  be  filed  on  the  first  day  of  the  term.  State  vs. 
Collins.  48  An.  1454. 

The  express  statutory  grant  to  a  defendant  by  Act  No.  113  of  1896,  to  have  the  tes- 
timony taken  down  in  writing  can  not  be  denied  because  the  exercise  of  it 
might  be  barren  of  results  in  the  particular  case.  That  fact  could  only  be 
tested  on  appeal  when  the  record  would  come  up. 

Ilbasbeen  held  in  this  State  that  threats  made  by  the  decunsed  are  only  excep- 
tionally admissible  in  evidence,  but  when  the  particular  matter  being  con- 
sidered through  the  testimony  is  not  as  to  Justification  or  mitigation  of 
the  homicide,  but  Justification  or  explanation  of  the  circumstances  under 
which  a  certiiii  statement  by  the  defendant  had  been  made,  the  question  is  not 
presented  under  the  circumstances  which  require  proof  of  a  prior  overt  act 
on  part  of  the  deceased.  In  order  to  explain  such  statement  (as  to  which  the 
Slate  had  elicited  testimony),  defendant  on  the  stand  as  a  witness,  was  entitled 
to  show  that  threats  made  by  the  deceased  had  been  communicated  to  him. 

When  an  application  is  made  for  a  change  of  venue,  the  court  may  postpone  action 
on  the  motion  until  after  an  examination  on  their  voir  dire  of  tlie  Jurors  of  the 
panel,  but  the  accused  has  a  right  to  have  it  taken  up  and  passed  on  as  a  sub- 
stantive motion  after  hearing,  contradictorily  with  the  btate  and  on  evidence 
adduced  in  support  of  the  allegations  of  the  same.  Ain.  and  Eng.  Kncy.  of 
Law,  Vol.  3,  p.  9rf. 

On  the  trial  of  such  an  application,  the  accused  is  not,  concluded  by  the  answers 
of  the  jurors  on  their  voir  dire.  He  is  entitled  to  traverse,  contradict  and  dis- 
prove these  statements.  As  tlie  condition  of  a  juror's  mind,  in  respect  to  his 
l>eing  unbiased  and  impartial,  rests  entirely  upon  his  own  assertion,  his  dec- 
larations on  that  subject  should  not  close  the  door  to  an  investigation  and 
examination  of  facts  which  would  tend  to  show  that  the  Juror  eitiier  uncon- 
!}oioasly  or  designedly  was  not  stating  tiie  trutii. 

hi  a  criminal  suit  the  State  should  at  once  offer  on  its  side  all  the  evidence  which 
it  has,  and  not  reserve  its  real  or  main  attack  until  after  the  defendant  had  closed 
bis  case;  but  this  matter  must  be  left  in  each  case  to  the  sound  judicial  discre- 
tion of  the  court,  which  having  knowledge  of  the  general  rule  would  protect 
the  defendant  by  enforcing  it.  unless  by  reason  of  some  exceptional  state  of 
facts. 

In  ordering  the  summons  of  tales  jurors  the  provisions  of  Sec.  7  of  Act  No.  »9  of 
1896  are  not  to  betaken  as  mandatory,  without  regard  to  the  facta  of  any  special 
case.  A  certain  discretion  has  to  be  left  to  the  court,  to  bo  exercised  by  it  In 
such  manner  as  that  wrong  and  disadvdntitgos  be  worked  neither  to  tlie  State 
nor  to  the  accused. 

A  PPEAL  from  the  Eleventh  Judicial  District  Court  for  the  Parish 
aI    of  St.  Landry.     Dupri,  J, 


.  Lee  Garland,  Dietrict  Attorney,  for  Plaintiff,  Appellee. 


W,  8.  Prazee,  F.  B.  DubaUson,  C.  F.   Garland  and  John  N,  Ogden 
or  Defendant,  Appellant. 
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Argued  and  sabmitted  November  21,  1896. 
Rehearing  refused  January  18,  1897. 


Statement  of  Case. 

Defendant  was  indicted  for  murder,  found  guilty  of  manslaughter 
and  sentenced  to  fifteen  years'  imprisonment  in  the  State  peniten- 
tiary. From  this  verdict  and  sentence  be  has  appealed,  presenting 
a  number  of  bills  of  exception  for  review. 

Tne  first  bill  is  reserved  to  the  overruling  a  motion  to  quash  the 
indictment,  on  three  grounds;  first,  becaase  the  list  or  ventre  from 
which  the  grand  jury  was  drawn  was  not  published;  secondly,  be- 
cause one  of  the  jury  commissioners  was  a  deputy  United  States 
postmaster  in  active  discharge  of  his  duties  as  such  at  the  time; 
thirdly,  because  another  of  the  jury  commissioners  was  at  the  time 
a  member  of  the  police  jury.  The  motion  was  overruled  on  the 
ground  that  it  was  filed  too  late;  that  it  did  not  allege  fraud  or  in- 
jury, and  because  the  clerk  was  right  in  not  publishing  the  lists 
after  the  new  law  took  effect,  because  of  the  proviso  of  the  repeal- 
ing clause. 

The  second  bill  recites  that  the  defendant  filed  a  motion  for* 
change  of  venue,  which  he  annexed  fo  his  bill;  that  a  day  had  been 
fixed  for  the  hearing  of  the  same,  notice  given  and  a  number  of 
witnesses  were  Bummoned  by  him  to  prove  the  allegations  thereof; 
that  when  it  was  called  for  hearing  the  District  Attorney  moved 
that  evidence  in  support  of  the  motion  be  postponed  until  after  the 
jury  had  been  examined  on  its  voir  dire  in  order  to  ascertain  from 
that  examination  whether  a  fair  and  impartial  trial  could  be  had  or 
not;  that  defendant  objected  on  the  ground  that  that  would  be 
submitting  the  question  to  a  test  not  contemplated  by  law  or  the 
pleadings;  that  the  change  of  venue  is  a  constitutional  right  which 
should  not  be  lightly  dealt  with,  and  that  the  sanction  of  the  Con- 
stitution (Arts.  7  and  158)  attaches  to  the  law  existing  on  the  subject 
(Sees.  1022  et  aeq.^  Revised  St>atute«),  which  declares  that  the  mo- 
tion for  a  change  of  venue  shall  be  made  in  open  court  or  by  petition 
at  chambers,  and  that  the  ja  l^e  should  award  the  change  if  after 
hearing  contradictori  y  with  the  Slate's  representative  and  ^^  an 
examination  of  the  evidence  adduced,"  he  should  be  of  the  opinion 
that  the  party  applying  could  not  have  a  fair  and  impartial  trial  hi 
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the  parish  wherein  the  indictment  was  pending ;  that  therefore  the 
ititate  contemplated  the  hearing  of  evidence   contradictorily;  that 

the  judge  ovemiled  the  motion  in  a  written  opinion,  which  defend- 
uk annexed  to  his  bill;  and  that  to  this  ruling  defendant  reserved 
lad  tendered  a  bill  of  exceptions. 

The  third  bill  recites  that  after  the  judge  presiding  had  ordered 
tiiai  the  venire  of  jurors  be  examined  (n  their  "voir  dire,*'  prior  to 
tiking  up  defendant's  motion  for  a  change  of  venue,  as  detailed  in 
bin  of  exception  No.  2,  the  judge,  on  tho  examination  of  the  jurors, 
voold  not  permit  defendant  to  question  the  jurors  on  the  lines  laid 
down  in  said  motion,  or  as  to  the  truth  or  falsity  of  the  averments 
khereof,  nor  would  he  permit  the  said  jurors  to  be  questioned  as  to 
kbe  political  party  to  which  they  belonged  during  the  last  political 
campaign  in  the  parish,  as  to  the  feelings  and  prejudices  aroused, 
between  the  contending  parties,  nor  as  to  whether  the  jurors  enter- 
tained those  feeling^  and  prejudices,  all  of  which  would  appear  by 
reference  to  the  examination  of  said  jurors,  which  was  reduced  to 
writing  and  was  annexed  to  the  bill  and  made  part  thereof  for 
explanation  and  certainty;  that  after  the  examination  of  the  jurors 
oa  their  iH>ir  dire,  limited  and  circumscribed  as  it  was,  defendant 
Billed  that  that  examination  was  no  test  of  whether  he  could  obtain 
i  fair  trial  in  the  parish  under  the  condition  of  things  charged  in  the 
OMtion  for  a  change  of  ventLe.  Defendant,  therefore,  moved  to  have 
bia  witnesses  heard  for  the  purpose  of  proving  the  averments  of  his 
notion,  which  he  desired  to  have  taken  up,  and  for  the  purpose  of 
retnitting  the  inference  that  could  be  drawn  from  the  said  examina- 
tion of  said  jurors,  that  he  could  obtain  a  fair  and  impartial  trial  in 
the  parish,  if  any  such  inference  there  was ;  that  the  examination  of 
the  jurors  did  not  touch  upon  the  main  facts  set  up  in  the  motion  for 
a  change  of  venue,  and  that  the  action  of  the  court  was  the  denial  of 
a  conetitntional  right,  without  a  hearing  and  without  due  process  of 
hiw;  that  the  court  overruled  defendant  in  all  his  objections,  ques- 
tions and  contentions  and  ordered  the  jury  to  be  empaneled,  which 
waa  accomplished  after  the  examination  of  a  large  number  of  tales - 
Ben. 

The  court's  action  was  based  upon  reasons  assigned  which  need 
lot  here  be  stated.  A  large  part  of  defendant's  bill,  and  of  the 
jodge's  reasons,  are  made  up  of  '<  arguments  "  to  sustain  the  position 
which  the  defendant  and  the  judge  respectively  took,  and  are  here 
onitted. 
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The  fourth  bill  states  that  on  the  day  the  case  was  fixed  for  trial 
(September  14)  defendant  applied  for  and  obtained  compalsory  pro- 
cess for  the  attendance  of  Charles  Medici,  a  material  witness  for 
defence,  who  was  living  at  the  time  in  the  parish  of  Ascension ;  that 
on  the  day  fixed  for  trial  (September  17)  the  District  Attorney  called 
the  case  for  trial.  Whereupon  defendant  announced  that  he  was  not 
ready  for  trial,  because  of  the  absence  of  said  Medici,  and  because  no 
return  had  been  made  upon  said  process;  that  the  letter  of  the  sheriff 
of  Ascension  to  the  clerk  of  court,  annexed  to  the  bill,  which  was 
filed  September,  17,  1896,  and  dated  September  16,  1896,  shows  thai 
the  sheriff  had  made  no  effort  to  serve  said  process;  that  defendant, 
for  said  reasons,  objected  to  going  to  trial^  that  thereafter  he  filed  a 
written  motion  (annexed  to  the  bill)  asking  for  additional  compul- 
sory process  or  aliae  subpoena,  to  have  the  same  served  on  Medici 
and  proper  return  made,  and  asked  for  sufficient  delay  for  said  pur- 
pose, all  of  which  was  refused  by  the  court  for  the  reason  that  the 
State  stood  ready  to  admit,  and  did  admit,  that  if  the  witness  was 
present  he  would  testify  as  stated  in  the  affidavit  for  the  process 
which  was  done  under  the  provisions  of  Act  No.  84  of  1894. 

The  fifth  bill  states  that  on  the  18th  September,  1896,  defendant 
filed  a  motion  for  a  continuance  (annexed  to  the  bill),  which  the 
court  refused  for  the  reason  that  the  State  agreed  to  admit,  and  did 
admit,  that  if  the  witness  (Medici)  was  present  he  would  testify  as 
stated  in  the  affidavit  for  the  continuance  agreeably  to  Act  84  of  1894. 

The  eighth  bill  recites  that  one  Cahanin  being  on  the  stand  as  a 
witness  to  prove  express  malice,  said  witness  swore,  first,  that  de- 
fendant Pruett  told  him  on  the  morning  of  the  homicide  *'  he  was 
going  to  kill  or  would  kill  the  deceased,"  and  on  cross-examination 
modified  said  statement  by  saying  that  defendant  said  *'  he  would 
have  to  kill  the  deceased."  That  thereupon  Pruett,  the  defendant, 
was  puc  upon  the  stand  in  his  own  behalf,  and  having  related  the 
conversation  he  had  with  Cahanin,  was  further  asked :  **  State  to 
the  jury  and  detail  any  occurrences  that  may  have  taken  place  be- 
tween you  and  Sandoz  (the  deceased)  in  order  to  explain  the  remark 
made  by  you  to  Cahanin,"  but  that  the  question  was  ruled  out  by  the 
court  for  the  following  reason,  viz. :  The  court  permitted  the  wit- 
ness to  fully  explain  all  the  reasons  he  had  for  telling  Cahanin  that 
he  would  have  to  kill  the  deceased.  The  court  expressly  stated 
that   the  State  could   prove  the  threat,  but  the  defendant  had  the 
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right  to    explain  why  the   remark  was  made  by  the  witness.     What 
the  court  ruled  oat  was  this :  That  defendant  had  no  right  to  go  into 
details  of    previous  quarrels  and  difficulties  in  order  to  prove  who 
was  right  and  who  was  w^ong.     To  which  ruling  defendant  excepted 
and  farther  excepted  to  the  reasons  given  by  the  court,  because  at 
the  time  the  question  was  asked  Pruett  had  only  stated  the  conver- 
sation with  Oahanin  which  showed  a  quarrel  between  them,  and  be^ 
caase  he  had  a  right  to  detail   the  quarrel  or  quarrels  in  order  to 
&how  the  dangerous  and  serious  character  of  the  same  in  order  that 
the  jary  might  understand  why  he  made  said  remark  and  not  draw 
any  unfair   inference  therefrom,  and  also  excepted  to  said  reasons, 
because  said  Pruett  had  not  given  all  of  his  reasons  for  making  said 
remark,  which  objections  to  said  reasons  were  also  overruled  by  the 
coart,  because  Pruett  was  permitted  to   go  into  details   of  quarrels 
had  with  deceased  and  was  permitted  to  state  everything  which  had 
occurred  between  them  and  deceased  at  these  quarrels,  but  the  court 
would   not  permit  him  to  recite  threats  which  had  been  communi- 
(ated  to  him  previous  to  the  killing  for  the  reason  that  at  the  time 
of  the  killing  no  overt  act  or  hostile  demonstration  on  the  part  of 
said  deceased  had  in  the  court's  opinion  been  shown  to  exist.     To 
which  raiings  defendant  excepted  and  tendered  a  bill. 

Bill  number  nine  states  that  on  the  trial  of  the  above  cause,  and 
after  defendant  had  introduced  evidence  as  to  the  overt  act,  the 
court  was  asked  for  time  within  which  defendant  could  draw  up  a 
written   motion,  asking  the  court   to   allow   evidence  of   previous 
threats  and  provocation  and  to  reduce  the  evidence  as  to  the  overt 
act  to  writing,  in  case  the  court  should  not  agree  with  defendant 
that  an  overt  act,  on  the  part  of  Sandoz,  deceased,  had  been  proved; 
that  thi-^  application  was  refused,  the  court  assigning  as  its  reason 
that   in  State   vs.  Christian,   44  An.    954,   the  Supreme  Court  had 
declared  that  whether  or  not  a  foundation  had  been  laid  for  the  in- 
troduction of  the  dangerous  character  of  the  deceased  is  a  matter  to 
be  decided  by  the  trial  court,  whose  ruling  in  such  matter  would  not 
be  reversed,  unless  manifestly  erroneous  (State  vs.  Barker,  46  An. 
796)  ;  until  a  feasible  method  had  been  devised  to  bring  up  for  review 
on  appeal  all  testimony — (that  on  behalf  of  the  accused  to  prove  and 
that  of  the  State  to  disprove  the  overt  act) ,  the  court  would  follow 
established  precedents. 
The  tenth  bill  states  that  defendant,  having  introduced  the  testi- 
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mony  of  himself,  his  daughter,  Thomas  R.  Oarroll,  J.  B.  Don^to  and 
other  witnesses,  [whose  evidence  he  considered  and  declared  proved 
that  Sandoz,  deceased,  had  attempted  to  shoot  before  he  (Sandoz) 
was  shot],  offered  the  evidence  of  Oharles  Medici,  as  appears  in 
motion  for  continuance  (annexed  and  made  part  of  the  bill)  and 
which  coansei  for  the  State  admitted  (in  order  to  force  a  trial) ,  that 
said  Medici  wonld  swear  to  if  present;  that  this  evidence  was  rnled 
out  by  the  court  apon  the  groand  that  the  overt  act  had  not  been 
proved ;  that  defendant  excepted  to  this  ruling  and  reserved  a  bill ; 
that  coonsel  for  defence  differed  from  the  court  as  to  whether  the 
overt  act  had  or  had  not  been  proved,  moved  orally  (the  court  hav- 
ing previously  refused  to  allow  time  for  a  written  motion)  that  the 
evidence  on  the  question  of  the  overt  act  be  taken  down  in  writing 
in  order  that  the  same  might  be  annexed  to  the  said  bill  of  excep- 
tion, to  the  end  that  the  Supreme  Court  might  decide  whether  there 
was  sufficient  proof  of  the  overt  act  to  justify  the  admission  of  the 
evidence  of  Medici  and  other  like  evidence ;  that  counsel  contended 
that  the  overt  act,  on  part  of  deceased,  had  deprived  him  of  bvi- 
dence  which,  taken  with  the  evidence  of  the  overt  act,  would  have 
acquitted  him,  and  contended  further  that  the  question  of  the  overt 
act  was  a  mixed  question  of  law  and  fact,  and  should,  therefore,  be 
reduced  to  writing. 

Appended  to  the  bill  the  judge  stated  that  in  the  opinion  of  the 
court  no  hostile  act  nor  hostile  demonstration  had  been  shown ;  that, 
on  the  contrary,  it  was  established,  beyond  cavil,  that  accused  had 
long  before  deceased  neared  his  house  (that  of  accused)  gone  into 
the  same,  procured  his  rifle,  which  he  pointed  through  the  half  door 
of  his  house  until  his  victim  reached  a  point  just  opposite,  when  the 
accused  fired  upon  the  deceased,  the  shot  from  which  he  died;  that 
**  the  question  of  overt  act  or  hostile  demonstration  was  addressed 
to  the  discretion  of  the  trial  judge,  and  that  there  was  no  law  which 
authorized  the  taking  of  testimony  vel  non  for  review  by  the  Supreme 
Court.'' 

The  eleventh  bill  states  that  defendant  moved  the  court  to  reduce 
to  writing  the  evidence  of  the  witnesses.  Aline  Pruett,  Johny  Savant, 
Joseph  Boudreau,  J.  B.  G.  Donate  and  others,  on  the  question  of 
establishing  the  overt  act ;  these  witnesses  having  testified  on  this 
matter,  and  there  being  a  difference  of  opinion  between  court  and 
counsel  for  the  accused,  as  to  what  constituted  an  «>vert  act  or  hostile 
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demonstration,  and  whether  each  act  or  demonstration  had  been 
made  by  the  deceased ;  that  this  request  was  made  for  the  purpose  of 
enabling  the  appellate  court  to  properly  pass  upon  the  ruling  of  the 
lower  court  in  excluding  proofs  of  previous  difficulties  and  com- 
municated threats.  The  court  stated  it  overruled  the  motion  for  the 
reasons  assigned  in  bills  of  exception  Nos.  9  and  10. 

The  twelfth  bill  states  that  on  the  trial  of  the  case,  after  the  State 
bad  offered  its  evidence  and  the  defence  had  closed  its  case,  counsel  for 
the  State  called  one  Alfred  Johnson,  who,  after  saying  he  was  an  eye- 
witness of  the  homicide,  was  asked  by  counsel  for  the  State:  **  State 
what  yoa  said  and  what  happened?"  that  counsel  for  defendant 
objected,  because  it  was  evidence  the  State  should  have  offered 
Giij^nally  in  making  out  its  case,  and  because  under  the  law  only 
6Tidence  strictly  in  rebuttal  was  permissible  at  said  stage  of  the  pro- 
ceedings; that  the  question  was  one  that  called  for  and  elicited  a 
itatement  of  facts  on  the  whole  case.  The  court  overruled  the 
objection,  assigning  as  its  reason  that  the  evidence  was  offered  in 
rebQttal  of  the  prisoner's  evidence ;  that  the  State  had  announced 
that  the  evidence  would  be  to  this  effect  and  it  proved  to  be  abso- 
lotely  so. 

The  fourteenth  bill  states  that  on  the  18th  September  defendant  filed 
&e  written  motion,  annexed  to  the  bill,  asking  that  tales  jurors  be 
aotBommoned  within  the  corporate  limits  of  the  town  of  Opelousas; 
ihat  the  motion  was  overruled.  The  court  assigned  as  the  reason 
for  its  action  that  it  knew  of  no  law  that  would  warrant  such  a  mode 
of  procedure ;  that  Sec.  7  of  Act  No.  99  of  1896  directs  the  manner 
is  which  tales  jurors  should  be  summoned  and  the  court  complied 
^  its  requirements. 


The  opinion  of  the  court  was  delivered  by 

^*ICH0LLS,  C.  J.  The  action  of  the  court  in  overruling  defendant's 
miction  to  quash  the  indictment  was  not  erroneous.  The  motion  was 
Dade  too  late.  The  facts  disclosed  by  the  evidence  adduced  bring 
^  present  case  within  the  doctrine  announced  in  State  vs.  Collins, 
^  An.  1454.  The  jury  drawn  in  this  case  was  through  the  proviso 
»'  the  repealing  clause  of  Act  No.  99  of  1896,  withdrawn  from  the 
Pmisions  of  the  fifth  section  of  that  act  requiring  publication. 

The  ninth,  tenth  and  eleventh  bills  of  exception  reserved  by  de- 
19 
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fendant  are  the  first  which  we  take  np.  From  them  it  appears  that 
after  he  had  introduced  the  testimony  of  himself,  his  danghter, 
Thomas  R.  Carroll,  J.  S.  Donate  and  others,  whose  evidence  he  de- 
clared proved  that  Sandoz  (the  deceased)  had  attempted  to  shoot 
before  he  (Sandoz)  was  shot,  defendant  offered  evidence  to  prove 
previous  threats  made  by  the  deceased  and  provocation,  bat  that 
said  evidence  was  ruled  out  by  the  judge  for  the  reason  that  no 
overt  act  on  the  part  of  the  deceased  had  been  proved.  That  de- 
fendant moved  the  court  that  the  evidence  on  the  question  of  the 
overt  act  be  taken  down  in  writing  in  order  that  the  same  be  an- 
nexed to  his  bills  of  exception  to  the  end  that  the  Supreme  Court 
might  decide  whether  there  was  suflOicient  proof  of  the  overt  act  to 
justify  the  admission  of  the  rejected  evidence,  but  that  this  applica- 
tion was  refused,  the  court  stating  that  ^'  no  overt  act  had  been 
shown ;  that  the  question  of  overt  act  or  hostile  demonstration  was 
addressed  to  the  discretion  of  the  trial  judge  and  that  there  was  no 
law  which  authorized  the  taking  of  the  testimony  for  review  by  the 
Supreme  Court.*' 

The  court  erred.  Act  No.  118  of  1896  authorized  the  accused  to 
demand  that  the  testimony  be  reduced  to  writing  and  made  it  the 
duty  of  the  court  to  grant  the  request.  It  is  possible  that  had  the 
testimony  been  taken  down  the  record  would  not  have  been  placed 
in  such  a  form  as  to  have  enabled  us  to  review  the  ruling  of  the 
lower  court ;  but  neither  this  court  nor  the  District  Court  are  per- 
mitted to  speculate  upon  that  subject.  The  express  statutory  right 
granted  to  a  defendant  by  the  act  can  not  be  denied  because  the 
exercise  of  it  might  be  barren  of  results  in  the  particular  case.  That 
fact  could  only  be  tested  on  appeal  when  the  record  would  come  up. 

We  are  of  the  opinion  that  the  court  erred  in  refusing,  as  shown 
by  the  eighth  bill,  to  allow  defendant  when  on  the  stand  as  a  witness 
to  recite  threats  of  the  deceased  which  had  been  communicated  to 
him,  on  the  ground  that  at  the  time  of  the  killing  no  overt  act  or 
hostile  demonstration  on  the  part  of  the  deceased  h  d,  in  the  court's 
opinion,  been  shown. 

The  particul9r  connection  in  which  the  evidence  was  sought  to  be 
made  use  of  seems  to  have  been  overlooked.  It  has  been  held  in  this 
State  that  threats  made  by  the  deceased  are  only  exceptionally 
admissible  in  evidence.  Usually  prior  proof  is  required  of  some 
overt  act  by  the  party  killed  at  the  time  of  the  homicide  to  warrant 
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the  reception  of  testimony  in  regard  to  them,  bat  the  qnestion  was 
not  presented  in  this  case  under  the  circamstances  which  required 
th&t  a  prior  overt  act  on  the  part  of  the  deceased  should  have  been 
shown  before  evidence  of  communicated  threats  should  be  admissi- 
ve. The  particular  matter  then  being  considered  was  not  evidence 
u  to  justification  or  mitigation  of  the  homicide,  but  justification  or 
explanation  of  the  circumstances  under  which  a  certain  statement 
nude  by  defendant  had  been  made.  The  parties  had  turned 
ande  temporarily  from  the  facts  directly  connected  with  the 
homicide  at  the  time  of  its  occurrence  to  consider  an  inci- 
dental collateral  issue  concerning  evidence  upon  the  trial.  The 
State  bad  shown  by  Oanahan  a  declaration  made  by  defendant  cal- 
cnlatdd  to  powerfully  impress  the  jury  adversely  to  accused  if  left 
unexplained.  The  State  had  opened  the  door  to  the  inquiry  and 
made  it  imperatively  necessary  for  defendant  to  show  the  exact 
tuts.  When  it  had  been  testified  to  that  defendant  had  declared 
that  <<be  intended  to  kill  the  deceased,"  or  '^  that  be  would  kill  him," 
we  think  it  was  perfectly  proper  for  him  to  explain,  if  he  could, 
that  if  he  made  the  statement,  it  was  because  he  anticipated  from 
threats  made  by  deceased  and  communicated  to  him,  that  he  would 
be  forced  to  kill  him  in  self-defence.  A  very  different  coloring 
would  be  given  to  defendant's  expression  viewed  from  that  stand- 
point, from  that  which  it  would  have,  if  permitted  to  rest  at  the 
point  where  the  State  wished  to*close  the  inquiry.  As  a  matter  of 
coarse,  defendant  in  availing  himself  of  an  opportunity  given  him  to 
rebnt  any  prejudicial  influence  which  might  result  from  hi^  declara- 
tion, should  not  be  permitted  to  push  his  testimony  beyond  what 
was  legitimate  solely  for  that  purpose.  There  was  a  limit  to  his 
Tight  which  the  court  was  authorized  to  see  was  not  transcended. 
We  must  assume,  in  the  absence  of  any  showing,  what  his  testimony 
had  been,  or  what  it  was  intended  to  have  been,  that  the  court's 
Mtion  (other  than  that  in  respect  to  the  excluded  testimony  as  to 
commanicated  threats)  was  justified  by  the  facts. 

The  exceptions  of  defendant  in  the  second  bill  of  exceptions  and 
the  argument  of  counsel  upon  it  are  much  broader  than  the  action 
of  the  court,  referred  to  in  the  bill,  called  for.  As  we  understand 
matters,  defendant  had  filed  a  motion  for  a  change  of  venue  on 
stated  grounds — this  motion  was  fixed  for  trial — defendant  sum- 
moned witnesses  in  support  of  his  motion,  who  were  present  in  court 
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for  examination,  bat  npon  the  application  of  the  District  Attorney 
the  hearing^  of  evidence  in  support  of  the  motion  was  postponed  until 
after  the  jury  panel  had  been  examined  on  its  voir  dire  in  order  to 
ascertain  from  that  examination  whether  a  fair  and  impartial  trial 
could  be  had.  The  bill  is  argued  as  if  the  court  had  then  and  there 
finally  cut  the  defendant  off  from  the  right  of  examining  witnessea 
to  sustain  his  motion.  That  is  not  the  import  of  the  ruling,  whichf 
extended  only  to  a  temporary  postponement  of  the  hearing  and  to  at 
decision  upon  the  order  of  proceeding.  In  so  considering  it,  we  find 
no  cause  of  reversible  error.  In  the  Am.  and  English  Ency.  of  Law, 
page  99,  we  find  it  laid  down  that  where  an  application  is  made  for 
a  change  of  venue  the  court  may  deny  the  motion  until  it  can  be- 
shown  by  an  examination  of  a  sufficient  number  of  jurors  whether  a 
fair  and  impartial  trial  can  be  obtained  or  not  (citing  State  vs.  Gray, 
8  West.  Court  Rep.,  Nevada,  72)  *  *  *  that  there  is  no  error  in 
postponing  the  consideration  of  a  motion  to  change  the  venue  until 
an  attempt  is  made  to  impanel  a  jury  (citing  People  vs.  Plummer,  9 
Oal.  298;  Hunter  vs.  State,  43  Ga.  483;  Ward  vs.  Moorey,  1  Wash. 
Ter.  122) . 

The  third  bill  contains  a  double  complaint,  the  first  being  that  the 
court  did  not  give  the  accused  the  latitude  he  was  entitled  to  in  the 
cross-examination  of  the  jurors'* when  examined  on  their  voir  dire^ 
the  second  being  that  after  the  jury  had  been  so  examined  the  court 
overruled  defendant's  motion  to  have  his  witnesses  heard  in  support 
of  the  averments  of  his  motion  for  a  change  of  venue  and  for  the 
purpose  of  rebutting  any  iaference  that  could  be  drawn  from  the 
examination  of  the  jurors,  that  he  could  obtain  a  feiir  and  impartial 
trial  in  the  parish  of  St.  Landry. 

The  precise  course  followed  in  the  lower  court  does  not  appear  in 
the  record.  We  judge,  however,  that  the  thirty  jurors  of  the 
regular  panel  selected  for  the  third  week  of  the  session  were 
called  and  each  separately  examined  upon  his  voir  dire — questions 
being  first  propounded  by  the  State  and  then  by  the  defence— that 
those  whose  answers  were  of  a  character  to  show  them  incompetent 
were  set  aside,  while  those  who  were  deemed  by  the  court  proper 
jurors  were  held  in  reserve  to  be  ultimately  tendered  to  both  parties. 
That  when  so  tendered  on  the  actual  formation  of  the  jury,  defend- 
ant peremptorily  challenged  individual  jurors  as  they  were  presented  ; 
that  under  this  proceeding  the  regular  panel  was  exhausted  (only  six 
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jurors  having  been  taken  therefrom) ;  that  thereupon  the  court 
then  ordered  the  Bheriff  to  bring  in  talesmen^  who  were  in  turn 
examined  and  accepted  or  rejected  until  twelve  jurors  were  found ; 
that  in  the  formation  of  the  jury  in  this  manner  the  defendant 
exhausted  his  peremptory  challenges.  We  do  not  find  that  bills  of 
Bxceptdon  were  taken  to  the  action  of  the  court  in  respect  to  the 
individual  jurors  accepted,  but  there  is  a  bill  covering  the  general 
lise  of  proceeding  and  touching  the  restriction  placed  upon  the  cross- 
examination  of  the  jurors  by  the  defence.  The  court  accepted  the 
coarse  adopted  as  having  [by  the  fact  itself  that  twelve  jurors  were 
found  who  in  its  estimation  were  proper  jurors]  conclusively  estab- 
lished that  the  defendant  could  obtain  a  fair  and  impartial  trial  in 
the  parish  of  St.  Landry,  and  limited  the  scope  of  the  inquiry  on  that 
nbject  to  the  questions  propounded  and  answers  made  thereto  by 
the  jurors  and  talesmen.  He  excluded  all  testimony  outside  of  this. 
The  application  for  a  change  of  venue  was  based  upon  allegations 
sworn  to  that  he  could  not  obtain  a  fair  and  impartial  trial  in  St. 
Landry  because  of  the  intense  and  wide -spread  prejudice  against  him 
in  the  public  mind ;  that  this  prejudice  was  political  and  partisan,  and 
permeated  every  branch  of  the  court;  that  during  the  last  polit- 
ical campaign  the  parish  was  divided  into  two  fiercely  hostile 
putieB  marching  and  countermarching  through  the  parish — that  there 
were  several  collisions  between  them  resulting  in  serious  injury  to 
persons  and  property — ^in  some  cases  in  death.  That  the  contest 
resulted  in  Che  election  of  the  then  presiding  judge  of  the  court  and 
the  then  prosecuting  attorney.  That  the  district  clerk  and  the  sheriff 
both  belonged  to  the  same  side  as  the  judge  and  District  Attorney ; 
that  political  feeling  and  prejudice  and  bias  were  heavy  in  the  atmos- 
phere in  and  about  the  court  house.  That  the  court  (however  uncon- 
•cioQsly)  was  influenced  by  that  feeling  was  shown  by  the  fact  that 
it  had  appointed  none  but  partisans  upon  the  jury  commission. 
That  the  clerk  and  jury  commission  were  partisans,  and  that  they 
carried  their  partisan  feelings  into  the  performance  of  their  duty, 
was  attested  by  the  fact  that  they  selected  for  the  then  term  of  court, 
nnder  the  jury  law  of  1894,  a  grand  jury  panel  composed  exclusively 
of  partisans,  and  that  on  the  venire  of  the  petit  jury  drawn  for  six 
weeks  of  the  term  there  were  not  over  half  a  dozen  names  that  were 
not  partisans  belonging  to  the  side  of  the  clerk  and  jury  com- 
missioners.    That  defendant  was  an  active  and  avowed  partisan  on 
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the  side  opposite  to  that  of  the  presiding  jadge  and  District  Attorney 
and  the  deceased  was  a  still  more  active  and  avowed  partisan  of  the 
other  side — that  the  encounter  which  resulted  in  the  homicide  with 
which  defendant  was  charged  grew  out  of  the  election  and  was 
a  direct  consequence  thereof — that  it  happened  in  the  town  of 
Opelousas  on  the  day  following  the  election  and  defendant  narrowly 
escaped  being  mobbed  at  the  time — that  the  partisan  feeling: 
referred  to  was  directed  against  himself  individually  as  well  as 
against  the  party  he  belonged  to  generally ;  that  partisan  feeling  was 
so  strong  and  deep-seated  in  St.  Landry  that  the  man  in  the  parish 
who  was  not  affected  by  it  was  aH  exception;  that  under  the  circum- 
stances it  was  utterly  impossible  for  one  accused  of  a  crime  which 
grew  out  of  the  last  political  campaign  or  which  was  closely  connected 
with  it  to  obtain  there  at  that  time,  and  perhaps  for  years  to  come, 
a  fair  and  impartial  trial. 

The  District  Attorney  complains  of  this  application  as  being  in- 
sulting to  the  presiding  judge.  There  are  certainly  portions  of  it^ 
which  are  exceedingly  objectionable ;  not  only  in  respect  to  the 
judge,  but  as  to  other  matters.  We  have  purposely  abstained  from 
transcribing  them.  We  do  not  think  that  the  mere  fact  itself  that  a 
suitor  should  allege  in  a  prosecution  pending  against  him  that  the 
judge  of  the  court  has  acted  in  a  manner  such  as  to  have  illegally 
prejudiced  his  rights  furnishes  ground  for  legal  complaint,  when  the 
assertion  of  such  a  claim  would  be  essential  to  his  protection.  The 
law  has  pointed  out  no  method  of  attacking  or  annulling  by  direct 
action  a  verdict  in  a  criminal  case  and  a  judgment  based  thereon  for 
wrongful  action  on  the  part  of  the  presiding  judge  in  the  perform- 
ance of  his  duties.  A  defendant  would  certainly  be  entitled  to  pro- 
tection at  some  time  and  in  some  shape  or  form ;  from  the  necessity 
of  the  case  he  would  have  to  set  up  his  complaints  in  the  pending: 
suit,  and  he  should  be  allowed  to  introduce  his  testimony  in  support 
of  the  same.  We  would  not  expect  the  presiding  judge  to  expresa 
any  opinion  adverse  to  himself  in  the  premises,  but  the  whole  mat- 
ter would  fairly  come  before  the  appellate  court  in  reaching  its  con- 
clusions as  to  whether  actual  wrong  or  injury  had  been  done. 

As  a  matter  of  course  such  a  complaint  should  contain  no  abusive , 
opprobrious  or  intemperate  expressions.     See  Wharton,  Sec.  49. 

An  examination  of  the  motion  will  show  that  several  of  the 
matters  therein  charged  were   matters  more    for  a    challenge   to 
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the  general  panel  or  array  than  for  an  application  for  a  change  of 
t«iiii«.  They  'were  not  advanced  for  the  former  purpose.  We  are 
anthorized,  however,  we  think,  to  consider  them  incidentally  in  deal- 
ing with  the  question  of  the  change  of  venue,  Accnsed  maintains 
that  in  view  of  the  method  of  the  selection  of  the  jury  commission- 
en,  the  manner  of  collecting  the  jury  and  of  obtaining  talesmen,  he 
wu  illegally  hampered  in  his  effort  to  show  that  a  fair  and  impartial 
trUl  could  not  be  had  in  the  parish  by  limiting  the  witnesses  testi- 
fying on  that  subject  to  witnesses  not  of  his  own  choosing. 

Section  1023  declares  that  an  application  for  a  change  of  ventie 
''may  be  made  orally  in  open  court  or  by  petition  in  chambers,  and 
Bball  be  accompanied  with  proof  under  oath  of  the  party  or  his  attor- 
ney that  reasonable  notice  has  been  given  to  the  District  Attorney  of 
sQch  application.  Thereupon  the  judge  shall  hear  the  party  making 
the  application,  as  well  as  the  attorney  representing  the  State,  and, 
if  on  such  hearing  and  examination  of  the  evidence  adduced  he  shall 
be  of  opinion  that  the  party  applying  can  not  have  a  fair  and  impar- 
tial trial  in  the  parish  where  the  indictment  is  pending,  the  judge 

I        shall  award  a  change  of  venue  to  the  adjoining  patish  of  the  same 

I        judicial  district,  or  of  an  adjoining  district,  and  if  possible  to  that  in 

I        which  a  District  Court  shall  next  be  held." 

I  From  an  examination  of  the  proceedings  taken  below,  those  on  the 

I  motion  for  a  change  of  venue  seem  to  have  been  substantially  merged 
into  an  examination  of  jurors  and  the  empaneling  of  a  jury.  As  a 
eobetantive  motion  and  proceeding,  it  seems  to  have  been  lost  sight 
of  and  disappeared.  Accused  was  not  permitted  to  offer  witnesses, 
bnt  was  confined  to  the  cross-examination  of  the  jurymen  and  tales- 
men who  were  produced  before  the  court.  We  do  not  think  that  the 
answers  of  the  jurors  and  talesmen  should  have  concluded  the 
accnsed.  He  was  entitled  to  traverse,  contradict  and  disprove 
their  statements  if  he  could.  As  the  condition  of  a  juror's  mind, 
in  respect  to  his  being  unbiased  and  impartial,  rests  entirely  upon 
his  own  assertion,  his  declaration  on  that  subject  surely  should  not 
cloee  the  door  to  an  investigation  and  examination  of  facts  which 

I  would  tend  to  show  that  the  juror  either  unconsciously  or  designedly 
was  not  stating  the  truth.     Before  reaching  his  conclusions  upon  the 

'  motion  for  a  change  of  venue  we  are  of  the  opinion  the  court  should 
have  heard  the  witnesses  whom  the  accused  sought  to  have  testify. 
As  the  extent  of  the  line  of  cross -examination  of  the  jurors  which 
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the  defendant  was  permitted  to  make  was  made  a  subject  of  com- 
plaint in  this  same  bill  of  exception,  we  take  occasion  to  say  that  in 
oar  opinion  the  court  narrowed  the  examination  too  closely.  It  was 
particularly  desirable  under  the  averments  of  the  motion  to  change 
the  venue^  that  the  jurors  should  be  subjected  to  a  very  rigid  test. 
As  the  testimony  which  defendant  sought  to  introduce  was  excluded 
we  are  unable  to  say  whether  he  was  entitled  to  a  change  of  venue 
or  not.  All  that  we  can  do,  as  matters  stand,  is  to  set  aside  the 
court's  action  on  that  subject  and  reserve  to  defendant,  as  we  do 
hereby  reserve  to  him,  the  right  to  renew  his  motion  for  a  change. 
Complaint  is  made  in  the  fourth  bill  that  the  court  <'  refused  on 
the  day  the  case  was  fixed  for  trial  to  allow  additional  compulsory 
process  or  alias  subpoena  to  issue  to  a  witness  named  Charles  Medici, 
to  have  return  made  upon  said  process  and  to  grant  time  until  this 
should  be  done,  defendant  objecting  to  go  to  trial."  Defendant  in 
the  bill  states  that  he  had  on  the  14th  September  (when  the  case  was 
fixed  for  trial  for  the  17th)  applied  for  and  obtained  compulsry  pro- 
cess for  the  witness,  who  was  living  at  the  time  in  the  parish 
of  Ascension;  that  the  subpcena  had  been  received  by  the 
sheriff  of  the  latter  parish  on  the  16th,  but  he  made  no  effort 
to  serve  the  same,  as  would  appear  by  a  letter  from  him  of  that 
date  to  the  clerk  of  the  St.  Landry  court.  Directly  connected  with 
this  complaint  is  that  urged  in  the  fifth  bill,  that  the  court  refused  to 
grant  defendant  a  continuance  to  obtain  the  testimony  of  the  wit- 
ness Medici,  as  asked  for  on  the  grounds  urged  in  his  affidavit  and 
motion  therefor.  Both  applications  were  denied  on  the  ground  that 
the  State  stood  ready  to  admit  and  did  admit  that  the  witness  if 
present  would  testify  as  stated  in  the  affidavit  for  the  process,  and 
that  under  such  an  admission  defendant  was  legally  called  upon 
under  the  provisions  of  Act  84  of  1894  to  go  to  trial.  We  find  in 
the  record  the  letter  of  the  sheriff  of  the  parish  of  Ascension 
referred  to.  In  it  he  says  that  **  he  returned  to  the  clerk  the  notices 
sent  for  service;  that  in  the  first  place  the  person  named  was 
unknown  to  him,  and  in  the  second  place,  even  if  he  could  make 
service,  the  person  would  find  it  impossible  to  be  in  Opelousas  by  10 
o'clock  A.  M.  on  the  17th — that  he  (the  sheriff)  had  received  the 
notice  only  on  the  16th  of  September."  There  seems  to  have  been 
no  attempt  to  secure  the  service — and  no  return  was  made  upon  the 
subpoena  by  the  sheriff.     It  is  stated   in  one  of  the  bills  that  the 
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original  application  for  a  snbpoBna  was  annexed  to  it,  bat  we  do  not 
find  it  attached  as  declared.  It  is  nseless  for  as  to  decide  whether 
the  action  of  the  court,  taken  on  that  occasion,  was  or  was  not  cor- 
rect, as  the  case  is  remanded  on  other  groan ds,  and  it  is  not  likely 
that  this  particular  question  will  arise  again  under  precisely  simUar 
drcamstances.  We  notice  that  in  the  application  for  a  continuance 
Medici  is  referred  to  as  ''formerly"  of  the  parish  of  Ascension, 
aod  that  there  is  no  declaration  or  statement  where  he  then  was. 
Whether  as  a  fact  Medici  ever  lived  in  the  parish  of  Ascension  is 
oncertain — the  fact  is  alleged,  but  it  is  nowhere  sworn  to.  It  was 
the  duty  of  the  defendant  to  have  shown  affirmatively  the  residence 
of  Medici,  or  that  there  was  good  reason  to  believe  that  the  witness 
could  be  reached  by  subpoena  at  the  place  to  which  it 
was  directed.  It  would  have  been  of  no  practical  use  to 
have  issued  a  second  subpoena  to  a  person  in  Ascension  parish 
who  had  ''formerly"  been  a  resident  there.  However  irregular 
the  action  of  the  sheriff  of  the  parish  of  Ascension  was,  defendant 
evidently  adopted  his  conclusion  that  the  witness  was  no  longer  to 
be  reached  there.  We  are  of  the  opinion  that  when  this  case  was 
fixed  for  trial  the  defendant  should  at  once  have  called  the  special 
attention  of  the  court  to  the  fact  he  would  require  on  his  behalf  the 
presence  at  the  trial  of  a  material  witness  who  was  in  another 
parish  and  insist  that  in  fixing  the  day  of  trial  sufficient  time  be 
given  to  the  sheriff  for  a  proper  search  for  the  witness,  for  due  re- 
turn on  the  process  issued  and  for  the  witness  to  comply  with  the 
orders  of  court.  On  proper  showing  made  we  do  not  presume  the 
<x)urt  would  have  pressed  the  case  to  trial. 

We  think  a  defendant  when  he  has  counsel  should,  as  soon  at  least 
as  he  is  indicted,  take  steps  to  ascertain  where  the  various  witnesses 
•  whom  be  will  need  live,  or  where  they  can  be  readhed,  and  that  he 
can  not  properly  rely  for  the  purposes  of  a  continuance  upon  the 
discovery  of  that  fact  through  mere  experimental  process  to  be  sent 
to  sheriffs  of  parishes  in  which  it  is  possible  the  witnesses  may  be 
found.     Such  a  practice  would  lead  to  great  abuse. 

A  question  has  been  raised  as  to  whether  a  person  charged  with 
crime,  who  would  (but  for  the  provisions  of  Act  No.  84  of  1894)  be 
entitled  to  a  continuance  of  his  case  in  order  to  procure  the  attend- 
ance on  his  behalf  of  an  absent  witness,  can,  in  view  of  Art.  8  of  the 
Constitution,  be  legally  and  constitutionally  forced  to  trial   (under 
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authority  of  the  act  mentioned)  by  an  admission  on  the  part  of  the 
District  Attorney  that  the  witness,  if  present,  would  testify  to  the 
facts  stated  by  the  accused  in  his  motion  for  process  or  for  a  con- 
tinuance. Article  8  of  the  Oonstitution  declares  that  in  all  criminal 
prosecutions  the  accused  shall  enjoy  the  right  to  be  confronted  with 
the  witnesses  against  him  and  to  have  compulsory  process  for 
obtaining  witnesses  in  his  favor. 

In  Act  No.  84  of  1894  it  is  enacted  that  *Mn  all  criminal  cases  when- 
ever either  the  State  or  the  defendant  asks  for  a  continuance  on  the- 
ground  of  the  absence  of  an  important  witness,  the  other  shall  be 
entitled  to  an  immediate  trial  on  admitting  that  if  said  absent  witness, 
were  present  that  he  would  testify  as  stated  in  the  affidavit  made  foir 
a  continuance,  but  in  no  case  shall  the  defendant  be  required,  in 
order  to  get  a  trial,  to  admit  that  the  statements  made  in  the  affidavit 
for  a  continuance." 

The  right  of  an  accused  person  to  insist  upon  the  presence  in  court 
of  the  witnesses  material  to  his  defence  has  been  frequently  the  sub- 
ject of  discussion  and  adjudication.  Many  authorities  will  be  found 
collected  in  Rice's  Work  on  Evidence,  Vol.  3,  Chap.  19.  "Of  the 
evidence  necessary  to  secure  a  continuance"  (Sec.  114).  "Right 
not  affected  by  admissions  of  opposite  party,"  also  in  the  same  author, 
Ohap.  80,  pages  269  and  270. 

We  are  unwilling  to  pass  upon  the  constitutionality  of  a  statute 
unless  imperatively  required  to  do  so.  No  such  necessity  exists  in 
the  present  case.  We  content  ourselves  with  saying  for  the  present 
that  the  law  is  at  least  in  derogation  of  common  right,  and  that 
recourse  to  it  should  be  avoided  if  possible. 

The  twelfth  bill  comes  to  us  under  contradictory  statements,  made 
by  the  court  and  counsel.  Not  having  the  evidence  taken  in  the 
case  before  us,  we  accept  as  correct  the  court's  declaration  that  when 
the  testimony  objected  to  was  offered  the  State  announced  that  it 
was  offered  in  rebuttal  of  the  defendant's  evidence,  and  that  when 
introduced  it  was  actually  in  rebuttal.  We  have  stated  heretofore 
(State  vs.  Spencer,  45  An.  1)  that,  in  our  opinion,  justice  to  an 
accused  party  requires  that  the  State  should  at  once  offer  on  its  side  all 
the  evidence  which  it  has  and  not  reserve  its  real  or  main  attack  until 
after  defendant  had  closed  his  case.  That  there  were,  however,  so 
many  reasons  why,  under  special  circumstances,  this  course  should 
be  departed  from,  and  so  many  occasions  on  which  such  departure 
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from  it  would  be  proper,  that  it  coald  not  be  invoked  as  a  matter  of 
legal  right.  That  this  matter  would  have  to  be  left  in  each  case  to 
the  sound  judicial  discretion  of  the  court,  which,  having  knowledge 
of  the  general  rule,  would  protect  the  defendant  by  enforcing  it, 
imleBs  by  reason  of  some  exceptional  state  of  facts. 

In  Rice  on  Evidence,  Vol.  3,  Sec.  218,  it  is  said:  <<  The  rule  is  well 
settled  that  in  rebuttal  the  people  are  restricted  to  evidence  contro- 
verting the  facts  proven  by  the  evidence  of  the  defence  and  that  no 
evidence  confirmatory  of  the  original  case  can  be  introduced  by  way 
of  rebuttal,  even  though  it  clearly  establishes  the  prisoner's  guilt." 
(McLeod's  Trial  Pamphlet,  p.  222;  Rex  vs.  Hilditch,  5  Car.  &  P. 
299;  Rex  vs.  Stimpson,  2  Oar.  &  P.  416;  Brown  vs.  Qiles,  1  Car.  & 
P.  118;  2  Philips  Evidence,  Note  500.)  *  *  *  '*  No  rule  for  the 
condact  of  a  trial  is  more  familiar  than  that  the  party  holding  the 
affirmative  is  bound  to  introduce  all  the  evidence  on  his  side  before 
he  closes."  (Hastings  vs.  Palmer,  20  Wend.  225.)  <'  He  must  ex- 
hanst  all  his  testimony  before  the  testimony  on  the  opposite  side  can 
be  beard."  (Ford  vs.  Niles,  1  Hill,  301;  Rex  vs.  Stimpson.)  ''He 
can  afterward  introduce  in  rebuttal  only — rebutting  evidence  in  such 
cases  means  not  merely  evidence  which  contradicts  the  witnesses  on 
the  opposite  side  and  corroborates  those  of  the  party  who  began^ 
bat  evidence  in  denial  of  some  affirmative  fact  which  the  answering 
party  has  endeavored  to  prove."  (Silverman  vs.  Foreman,  3  E.  D. 
Smith,  322;  Rex  vs.  Stimpson,  8upra.)  ''These  rules  may  in 
special  cases  be  departed  from  in  the  discretion  of  the  trial 
judge;  but  a  refusal  to  depart  from  them  is  no  ground 
of  exception."  (Marshal  vs.  Davies,  78  N.  Y.,  414.) 
*  *  *  Rice,  after  having  quoted  the  opinion  of  Lumpkin,  Judge, 
in  Walker  vs.  Walker,  14  Ga.  242,  250,  wherein  he  expressed 
himself  in  favor  of  the  reception  at  any  time  of  additional  cumulative 
and  corroborative  evidence  of  facts  previously  proved  or  which  tends 
to  Btrengthen  and  add  force  or  probability  to  such  evidence — pushes 
this  matter  to  its  extreme  length,  saying:  "  So  largely  is  the  admis- 
sion or  exclusion  of  evidence  not  strictly  in  rebuttal  a  discretionary 
matter  with  the  court  that  we  are  justified  in  formulating  a  general 
rale  that  material  testimony  in  a  case  should  be  admitted  at  any  time 
before  the* formal  submission  of  the  case  to  the  jury.  The  presiding 
jodge  in  the  exercise  of  this  discretion  has  absolute  immunity  from  all 
review  unless  it  should  clearly  appear  that  there  was  a  wilful  abuse 
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of  the  discretion  confided  to  him.  Of  coarse  where  important  testi- 
mony is  withheld  with  the  obvioas  pnrpose  of  placing  either  party  to 
a  disadvanai^e  the  trial  court  woald  be  abundantly  justified  in 
refusing  its  admission."  (Gaines  vs.  Commonwealth,  60  Pa.  819; 
Dozier  vs.  Jerman,  30  Me.  216,220;  Huntsman  vs.  NichoUs,  116  Mass. 
621;  Morse  -vs.  Potter,  4  Gray,  292;  Marshal  vs.  Davies,  68  How. 
Pa.  231.) 

Fourteenth  Bill.  The  court  in  its  reasons  for  refusing  to  grant 
defendant's  request  [made  while  the  jury  was  being  examined  gener- 
ally on  their  voir  dire],  *Hhat  tales  jurors  be  not* summoned  within 
the  town  of  Opelousas,"  stated  that  it  knew  of  no  law  which  would 
warrant  such  a  request.  That  Sec.  7  of  Act  No.  99  of  1896  directed 
the  manner  in  which  talesmen  should  be  summoned  and  the  court 
had  complied  with  its  requirements  in  its  order  on  the  subject  to  the 
sheriff.  The  order  referred  to  was  that  <*  the  sheriff  of  St.  Landry 
will  go  out  into  the  town  of  Opelousas  and  summon  twenty -five  or 
thirty  talesmen  jurors,  securing  if  possible  persons  living  in  the 
country  and  remote  from  the  town.  He  will  go  through  the  town 
and  near  the  railroad  at  the  cotton  yards  and  endeavor  as  above 
stated  to  secure  the  attendance,  if  possible,  of  jurors  living  outside 
the  corporate  limits.  Upon  his  failure  to  secure  these  he  will  sum- 
mon jurors  in  the  town  from  outside  this  court  room." 

The  seventh  section  of  Act  No.  99  of  1896  declares  that  whenever 
the  District  Judge  thinks  proper  he  shall  require  the  jury  commis- 
sion to  select  additional  jurors  for  service  either  as  regular  jurors 
for  service,  or  as  talesmen,  pursuant  to  formalities  prescribed  in 
Sec.  6  of  this  Act,  and  they  shall  be  summoned  without  delay  or 
within  the  time  the  said  judge  requires;  but  nothing  shall  be  con- 
strued so  as  to  limit  the  right  of  the  judge  in  criminal  matters  to 
order  the  summoning  of  talesmen  from  among  the  bystanders  or 
from  any  portion  of  the  parish  remote  from  the  scene  of  the  crime 
which  the  judge  may  designate. 

This  bill  is  not  pressed  very  strongly,  possibly  because  of  appel- 
lant's reliance  upon  his  bill  of  exception  covering  the  refusal  of  the 
judge  to  hear  testimony  upon  the  motion  to  change  the  venue.  The 
lawmaker  evidently  presumed  that  there  would  exist  a  greater  state 
of  excitement  at  or  near  the  place  of  liomicide  than  there  would  at 
a  distance,  and  therefore  intimated  that,  as  a  rule,  it  would  be  well 
that  talesmen  should  be  drawn  from  places  remote  from  the  scene 
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of  a  homicide.  We  do  not  look  upon  the  provisions  of  the  seventh 
fiecfcion  as  mandatory  upon  that  sabject,  without  regard  to  the  facts 
of  any  special  case.  A  certain  discretion  has  to  be  left  to  the 
court,  to  be  exercised  by  it  in  snch  manner  as  that  wrong  and  dis- 
advantage be  worked  to  neither  State  nor  to  the  accnsed.  The  bill 
is  not  pressed  in  a  way  to  call  for  special  action  upon  it. 

We  do  not  pass  upon  a  number  of  bills  of  exception  which  we  find 
in  the  record,  for  the  reason  that  some  of  the  matters  complained  of 
are  not  likely  to  occur  on  the  next  trial,  and  others  are  presented  to 
08  ander  conditions  snch  as  to  make  it  difficult  for  us  to  properly 
deal  with  them. 

For  the  reasons  herein  assigned,  it  is  hereby  ordered,  adjudged 
and  decreed  that  the  verdict  of  the  jury  and  the  judgment  of  the 
District  Court  based  thereon,  which  is  herein  appealed  from,  be  and 
they  are  hereby  set  aside,  annulled,  avoided  and  reversed;  and  the 
ctnae  is  hereby  remanded  to  the  District  Court  for  further  proceed- 
ings according  to  law. 


No.  12,366. 
R.  W.  Pringle  vs.  Eltrinoham  Construotion  Company.        ,  ^  ^,„, 

A  eorporalion  organized  for  the  exclusive  pecaniary  benefit  of  its  members  may    I  ^        ' 
be  woand  ap  by  a  majority  of  its  members  in  their  discretion  whenever  they 
deem  this  step  to  be  in  the  interest  of  the  whole  assooiatioo ;  provided,  this  is 
done  in  good  faith,  and  not  for  the  purpose  of  speculation  and  the  intention  of 
starting  the  company's  business  anew  at  a  subsequent  time. 

Tl3e  articles  of  association  form  a  contract  between  the  members,  and  when  ft 
provides  for  the  manner  of  winding  up  the  business,  and  no  reason  Is  shown 
vhy  the  mode  and  manner  provided  can  not  be  executed,  a  receiver  can  not  be 
appointed  to  the  corporation  on  the  demand  of  one  of  the  members  of  the  cor- 
poration, who  is  dissatisfied  with  the  action  of  the  majority. 

APPEAL  from  the  Eighth  Judicial  District  Court  for  the  Parish  of 
Concordia.     Dagg,  J. 


Lazarus,  Moore  &  Lace  and  EUim  &  Bale  for  Plaintiff  in  Rule  for 
Appointment  of  Receiver,  Appellant. 


Boatner  <fir  Hough  for  Defendants  in  Rule,  Appellees. 
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PriDgle  78.  Construction  Co. 


Argued  and  submitted  January  20,  1897. 
Opinion  handed  down  February  1,  1897. 


The  opinion  of  the  court  was  delivered  by 

MoEiTEBY,  J.    The  defendant  corporation  was  organized  for  the 
purpose  of  doing  levee,  railroad  and  similar  work. 

The  corporation  is  composed  of  three  persons  who  own  the  entire 
stock.  The  plaintiff  is  a  member  of  the  corporation  and  so  are  the 
other  two  litigants.  The  plaintiff  instituted  suit  against  the  other 
two  members  of  the  corporation  for  a  partition  in  kind  of  the  effects 
of  the  corporation.  The  company  was  made  a  party  and  cited. 
Alexander  Eltringham  made  defendant  as  president  of  said  company 
and  individually  and  as  a  stockholder,  answered  alleging  that  the  cor- 
poration was  no  longer  *<  a  running,  going,  operating  corporation ;  that 
under  an  agreement  entered  into  between  the  stockholders  said  com- 
pany could  take  no  more  contracts;  that  the  mules,  work  stock,  etc., 
were  maintained  at  a  considerable  loss,  and  that  the  continued  main- 
tenance of  the  work  stock,  paying  wages,  etc.,  woald  with  the  pend- 
ing litigation  consume  all  assets  of  the  company,  unless  liquidators 
were  appointed  and  the  property  sold  and  distributed  among  the 
shareholders;  prayed  that  the  other  two  shareholders  be  cited  to 
show  cause  why  liquidators  should  not  be  appointed,  the  property 
sold  and  the  proceeds  deposited  in  some  bank  selected  by  the 
court  to  await  the  final  judgment  of  the  court.  An  exception  was 
filed  to  the  rule.  An  amended  petition  was  filed  praying  for  the 
appointment  of  a  receiver.  The  voluminous  pleadings  finally 
terminated  in  the  issue  being  presented  to  the  court  whether  a 
receiver  should  be  appointed.  The  court  declined  a  receiver,  and 
the  mover  in  the  rule  appealed  from  this  decree.  The  evidence  dis- 
closes that  the  corporation  is  solvent;  that  the  shareholders  had 
agreed  to  stop  work,  and  thus  practically  dissolve  the  corporation* 
The  testimony  does  not  show  that  the  property  of  the  corporation 
has  been  abandoned,  or  that  there  are  no  persons  to  take  charge  of 
the  assets  of  the  corporation.  Conceding  that  the  corporation  has 
been  dissolved,  the  charter  provides  for  the  liquidation  of  its  affairs 
in  such  a  contingency. 

In  pursuance  of  this  provision  of  the  charter  the  three  principal 
stockholders,  after  notice,  met,  and  a  resolution  was  passed  provid- 
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lag  for  the  appointment  of  commissioners  to  liquidate  the  affairs  of 
the  corporation.  Olark  and  Pringle  voted  for  the  resolution; 
Eltringham  protested.  It  is  not  shown  that  the  commissioners  are 
unable  to  liquidate  the  affairs  of  the  corporation. 

It  is  a  fundamental  principle  that  a  corporation  organized  for  the 
exdusive  benefit  of  the  corporators,  or  shareholders,  the  majority  of 
itB  members  may,  in  their  discretion,  wind  up  its  business  whenever 
they  deem  this  step  to  be  in  the  interests  of  the  whole  association. 

The  majority  may,  without  the  consent  of  the  minority,  sell  the 
whole  of  the  company's  property,  close  up  its  business  and  distribute 
its  assets,  provided  this  is  done  in  good  faith,  and  not  for  the  pur- 
pose of  speculation  and  the  intention  of  starting  the  company's 
bosiness  anew  at  a  subsequent  time.  Mora  we  tz  on  Private  Corpora - 
tioDS,  par.  418. 

All  the  shareholders  in  the  defendant  corporation  had  agreed  to 
vind  up  its  affairs.  The  contention  is  as  to  the  mode.  The  charter 
provides  the  means  of  winding  up  the  corporation.  It  is  law  to  the 
shareholders.  The  articles  of  association  are  contracts  between 
them,  and  must  be  followed.  No  reason  is  shown  why  this  corpora- 
tion can  not  be  wound  up  as  agreed  in  the  articles  of  association. 

Judgment  aflBrmed. 

MiLLEB,  J.,  concurs  in  the  decree. 


No.  12,423. 

Statb  bx  bbl.  Widow  Gharlbs  Minor  bt  als.  vs.  Judges  of  the     4» 
Court  op  Appeals. 


0 


N  APPLICATION  for  Writs  of  Certiorari  and  Mandamus, 


62  1042 


49 
In  a  snit  to  annul  a  tax  sale,  the  amount  which  the  plaintiff  has  to  pay,  under      i26 

Art.  210  of  the  Constitution,  before  obtaining  the  nullity  of  the  sale,  and  the 

possession  of  the  property,  is  a   part   of   the  judgment,   and    a   necessary 

tequenoe  of  it,  and  not  a  reconventional  demand.  The  Judgment  is  an  entirety, 

and  the  plaintiff  havlog  obtained  a  Judgment  annulling  the  sale,  and  to  be 

placed  in  possession  of  the  property,  If  he  feels  aggrieved  at  that  part  of  the 

Judgment  relating  to  the  amount  to  be  refunded  to  defendant,  he  has  a  right 

to  appeal  from  the  whole  judgment.     If  the  value  of  the  property  in  contest 

is  sufficient  to  give  Jarisdlotlon,  he  has  the  right  to  go  to  that  court  having 

jnrlBdictlon  of  the  amonnt. 


'^ 


Theo,  Cotonio  for  Relators. 
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Respondents  in  proper  person. 


Sabmitted  on  briefs  February  6,  1897. 
Opinion  handed  down  Pebraary  15,  1897. 


On  Application  fob  Writs  op  Certiorabi  and  Mandakus. 

The  opinion  of  the  court  was  delivered  by 

McEnbry,  J.  The  relator  sued  for  an  undivided  interest  valued 
at  three  hundred  dollars  in  certain  property.  The  tax  sale  was  at- 
tacked, and  the  defendant  prayed  in  case  judgment  was  rendered 
against  him  to  be  reimbursed  the  amount  of  the  price  of  the  adjudi- 
cation of  said  property,  and  the  amount  of  taxes  which  he  had  paid 
on  same  since  the  adjudication  to  him.  The  price  of  adjudicatioa 
and  taxes  amounted  to  ninety -three  90-100  dollars.  There  was 
judgment  for  the  plaintiff,  annulling  the  tax  sale,  and  for  the  defend- 
ant's retention  of  the  property  until  the  above  amount  should  be 
paid.  The  plaintiffs  believing  they  were  not  bound  for  so  much,  but 
only  for  one-half  of  said  amount,  appealed  to  the  respondent  court. 
The  appeal  was  dismissed,  because  it  was  from  a  reconventional  de- 
mand, less  than  the  lower  limits  of  the  jurisdiction  of  said  respond- 
ent court.  The  relator  now  seeks  the  supervisory  jurisdiction  of 
this  court  to  have  said  order  of  dismissal  set  aside,  and  the  case 
reinstated  on  the  docket. 

There  was  error  in  treating  the  demand  of  defendant  for  reim- 
bursement, and  to  remain  in  possession  of  the  property  until  the 
amount  should  be  paid  as  an  independent  and  reconventional  demand. 
No  personal  judgment  could  have  been  rendered  against  the  plain- 
tiffs for  said  amount.  It  was  accessory  to  the  suit  and  necessarily 
accompanied  the  judgment  to  be  rendered  in  the  case. 

Article  210  of  the  Constitution  says:  **No  sale  of  property  for 
taxes  shall  be  annulled  for  any  informality  in  the  proceedings  until 
the  price  paid,  with  ten  per  cent,  interest,  be  tendered  to  the  pur- 
chaser." We  have  held  that  this  amount  need  not  be  tendered 
before  the  filing  of  the  suit,  but  may  await  the  judgment.  No  tax 
sale  can  be  annulled  until  the  amount  ascertained  to  be  due  is  paid. 
The  decree  ought  to  and  usually  does  recite  that  the  defendant  re- 
tain possession  until  the  amount  is  paid,  whereupon  the  judgment 


FORTY -NINTH  ANNUAL  REPORTS,  1897,  805 

Freyhan  ts.  Berry  et  als. 


annulling  the  tax  sale  becomes  absolnte.  As  stated  this  decree 
ordering  the  retaining  of  possession  by  the  defendant  is  only  a  neces- 
sary sequence  of  the  judgment,  and  not  an  independent  demand. 

The  judgment  was  an  entirety  and  incorporated  as  a  part  of  it  the 
decree  for  reimbursement  and  retention.  It  could  not  have  omitted 
this.  The  appeal,  therefore,  as  to  the  amount  in  dispute  is  the  value 
of  the  property,  for  the  possession  of  which  suit  was  instituted,  with 
the  added  reimbursement  claimed  by  defendant. 

The  rule  herein  granted  is  made  absolute  and  the  relief  prayed  for 
granted. 


!  No.    12,187.  49    305| 

I  Julius  Frbyhan  vs.  W.  H.  Bbrry  bt  als. 


Harry  H.  Hall  for  Daniel  Pike,  Defendant,  Appellee. 


Mn  Dymond^  Jr.,  and  H,  P.  Dart  for  Defendants,  Appellees. 
20 


49    305 
51    797 


Where  one  who  has  contracted  for  tbe  erection  of  buildings  and  who  claims  that  40 
the  instalment  or  instalments  due  the  contractor  are  withheld,  because  of  ^'^ 
priTilege  claims  against  the  contractor  and  the  fund,  brings  suit  against  the 
contractor  and  those  claiming  amounts  due  with  hen  upon  the  building,  but 
declaring  that  he  deposits  the  instalments  so  withheld  in  court,  but  fails  to 
make  said  deposit,  he  does  not  bring  about  a  concursus,  there  being  no  fund  with 
tbe  court  for  distribution. 

When  by  final  judgment  th«^  court  orders  the  plaintiff  to  make  the  deposit  which 
he  bad  failed  to  make  as  alleged  by  him,  and  renders  Judgment  against  him 
in  faror  of  the  different  defendants  brought  into  court,  the  plaintiff  appeals 
■upensively  from  such  Judgment,  the  Supreme  Court  (to  determine  its  juris- 
diction) will  deal  with  the  different  judgments  as  if  adjudged  in  separate  and 
distinct  actions,  and  will  take  cognizance  of  only  such  judgments  as  exceed 
two  thousand  dollars. 

When  the  difference  between  an  amount  claimed  against  plaintiff  by  one  of  the 
defendants  and  the  pro  rata  adjudged  to  him  out  of  the  admitted  indebtedness 
of  the  plaintiff  is  less  than  two  thousand  dollars,  the  appeal  will  be  dismissed 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
^1    Monroe,  J. 


Saunders,  Miller,  Smith  <&  Hirsch  for  Plaintiff,  Appellant. 
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Benjamin  Rice  Forman  for  Sidney  Patridge,  Syndic  of  the  insolvent 
Michael  Robs,  Defendant,  Appellee. 


Argued  and  snbmitted  December  16,  1896. 
Opinion  handed  down  January  4, 1807. 


Statement  of  Case. 

Plaintiff  alleged  that  he  had  entered  into  a  contract  with  the 
defendant  Berry  to  build  several  buildings  for  him  for  the  sum 
of  eighteen  thousand  two  hundred  and  forty  dollars,  to  be  paid 
in  seven  instalments,  payable  as  the  work  progressed;  that  the 
final  instalment  of  twenty- six  hundred  and  forty  dollars  was  pay- 
able fifteen  days  after  the  completion  of  the  buildings,  and  provided 
no  liens  should  then  have  been  recorded  against  the  buildings ;  that 
Berry  had  erected  the  buildings;  that  petitioner  had  paid  the  first 
six  instalments;  that  after  said  payments  sundry  persons  had  pre- 
sented to  him  claims  which  they  declared  they  held  against  Berry 
for  labor  performed  and  materials  furnished  in  the  construction  of 
the  buildings ;  that  after  the  buildings  had  been  completed  and  de- 
livered to  petitioner  he  obtained  from  the  mortgage  office  of  the 
parish  of  Orleans  a  certificate,  from  which  it  appeared  that  certain 
named  persons  and  companies  had  asserted  and  recorded  claima 
against  the  buildings  as  secured  by  privilege  thereon,  amounting  in 
the  aggregate  to  five  thousand  and  forty-seven  dollars;  that  he  did 
not  know  whether  Berry,  the  builder,  who  alone  contracted  all  the 
debts,  admitted  the  same  as  correct ;  that  as  the  first  six  payments 
had  been  paid  to  Berry,  according  to  the  terms  of  the  contract,  be- 
fore any  of  the  said  claims  had  been  presented  to  him  or  recorded, 
petitioner  was  not  liable  to  said  parties  for  any  sum  beyond  the  un- 
paid seventh  instalment  of  twenty -six  hundred  and  forty  dollars,  ' 
and  none  of  them  could  assert  a  privilege  on  the  buildings  after  he 
should  have  paid  out  to  whomsoever  was  entitled  thereto  the  said 
sum  of  twenty -six  hundred  and  forty  dollars;  that  the  claimants 
could  not  agree  on  the  distribution  of  said  sum  among  themselves, 
and  threatened  suit;  that  some  of  them  had  already  sued  the  plain- 
tiff; that  the  respective  rights  of  the  parties  could  only  be  deter- 
mined by  calling  them  all  into  a  concuraus,  and  having  them  examined 
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into  and  adjudicated  upon  contradictorily  with  each  other,  with 
Berry  and  with  petitioner.  He  deposited  into  court  the  said  sum  of 
twenty -six  hundred  and  forty  dollars  for  the  benefit  of  said  Berry 
and  said  claimants. 

In  view  of  the  premises,  he  prayed  that,  after  due  proceedings, 
there  be  judgment  fixing  the  mode  and  rate  of  distribution  among 
add  claimants  of  said  sum  of  twenty -six  hundred  and  forty 
dollars  and  judgment  contradictorily  with  said  claimants ;  decreeing 
that  petitioner  was  not  liable  for  anything  in  excess  of  said  twenty - 
rix  hundred  and  forty  dollars,  and  that  all  the  privileges  and 
Hens  mentioned  on  the  said  certificate  of  mortgage  be  canceled  and 
erased  on  said  claimant^  receiving  such  pro  rata  of  said  twenty - 
six  hundred  and  forty  dollars,  as  they  should  be  decreed  to  be  enti- 
tled to  receive  in  the  judgment  to  be  rendered  in  the  premises. 

At  the  time  this  proceeding  was  instituted,  petitions  had  been 
tiled  in  the  Civil  District  Court  by  four  of  the  parties  named  in  the 
certificates  of  mortgages  against  Julius  Freyhan  and  W.  H.  Berry, 
asking  judgment  against  them  in  solido.  The  first  of  these  suits 
(docketed  under  the  number  44,580)  was  instituted  on  the  11th 
December,  1894,  by  the  Central  Manufacturing  Company,  asking 
judgment  for  thirty-one  hundred  and  fifty-three  dollars,  with 
hen  and  privilege  upon  the  buildings  for  materials  and  mer- 
chandise sold  and  delivered  to  Berry,  to  be  used  by  him  in  the  erec- 
tion of  the  buildings.  Plaintiff  in  that  case  averred  that  the  build- 
ings had  been  completed  and  delivered,  and  the  price  had  been  paid 
by  Freyhan;  that  in  due  time  and  before  said  payment,  and  while 
there  was  money  in  the  hands  of  Freyhan  due  to  Berry,  it  had  attested 
its  account,  recorded  the  same,  and  served  the  same  on  Freyhan ; 
that  the  buildings  were  erected  under  written  contract  between 
Freyhan  and  Berry,  which  had  been  recorded  in  the  mortgage  office 
of  the  parish  of  Orleans.  Plaintiff  charged  that  Freyhan  was  solid - 
arily  indebted  to  it,  because  he  overpaid  Berry  and  paid  him  money 
in  advance  and  in  violation  of  the  contract,  and  before  the  same 
became  due,  wi^>hout  the  knowledge  of  petitioner,  amounting  to  more 
than  five  thousand  dollars,  to  his  great  loss  and  injury,  and  because 
it  was  his  duty  under  the  law  governing  such  cases  to  see  that  no 
money  was  paid  to  the  builder  until  claims  like  peticioner's  had  been 
paid  and  secured. 

On  February  4,  1896,  this  suit  was  transferred  from  Division  <<E" 


808  SUPREME  OOURT  OF  LOUISIANA. 


Freyhan  vs.  Berry  et  ale. 


to  Division  <<  O  "  of  the  Civil  District  Court,  and  cumulated  with  the 
suit  brought  by  Freyhan  against  Berry  and  the  other  lien  claimants. 

The  second  suit  was  filed  on  December  18,  1894 ;  John  O.  Beneke, 
subrogee,  seeking  judgment  against  Berry  and  Freyhan  in  Bolido  for 
one  hundred  and  sixty  dollars,  with  recognition  of  privilege  on  Frey- 
han's  buildings. 

The  third  suit  (No.  44,564)  was  filed  December  18,  1804,  by  E.  A. 
Mattes  against  Freyhan  and  Berry,  asking  judgment  against  them  in 
aolido  for  five  hundred  and  forty -one  dollars,  with  recognition  of 
privilege  on  the  buildings  erected  by  Berry. 

The  fourth  suit  (No.  44,868)  was  that  of  Daniel  Pike  against  Berry 
and  Freyhan,  asking  judgment  in  solido  for  three  hundred  and  seven 
dollars. 

The  allegations  of  these  last  three  suits  were  substantially  those  of 
the  Central  Manufacturing  Company.  The  four  suits  were,  by  orders 
of  court,  cumulated  with  the  present  one. 

The  court  rendered  judgment  in  the  present  proceeding  in  favor  of 
the  Central  Manufacturing  and  Lumber  Company,  and  against  Frey- 
han and  Berry  for  three  thousand  one  hundred  and  fifty -three  dol- 
lars and  interest,  and  recognizing  the  privilege  claimed  by  them. 

In  favor  of  Daniel  Pike  against  the  same  parties  for  three  hundred 
and  seven  dollars,  with  interest  and  recognition  of  privilege. 

In  favor  of  Beneke  against  the  same  parties  for  one  hundred  and 
sixty  dollars,  with  recognition  of  privilege. 

In  favor  of  Mattes  against  the  same  parties  for  five  hundred  and 
forty -one  dollars,  with  interest  and  recognition  of  privilege. 

Also  in  favor  of  Platesmeierj  J.  J.  Clarke,  John  Bass,  syndic,  in 
sums  aggregating  seven  hundred  and  forty -five  dollars. 

The  demand  of  Freyhan  for  the  cancellation  of  the  privileges 
existing  in  favor  of  these  different  parties  was  rejected  and  his 
suit  dismissed. 

The  court  decreed  with  respect  to  the  sum  of  twenty-six  hundred 
and  forty- one  dollars  (admitted  by  Freyhan  to  be  in  his  hands  sub- 
ject to  his  order)  that  there  be  judgment  against  Freyhan  in  favor 
of  the  different  parties  to  the  suit  (with  the  exception  of  Berry) , 
and  that  said  sum  be  deposited  in  court  for  distribution  among  said 
parties  by  appropriate  proceedings,  with  reservation  of  their  privi- 
lege on  the  buildings. 

Freyhan  (the  plaintiff)   alone  has  appealed  from  the  judgment. 
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He  baa  appealed  BuspeDsively.  Michael  Ross  having  gone  into  in- 
9ol?ency,  his  syndic  made  himself  a  party  in  this  court  and  moved 
to  dismiss  the  appeal;  first,  because  the  amount  in  dispute  on  his 
demand  in  reconvention,  and  for  which  he  had  judgment  in  the  Dis- 
trict Court,  is  only  two  hundred  and  fourteen  dollars  and  below  the 
jorisdiction  of  the  Supreme  Court ;  second,  because  there  is  no  fund 
for  distribution,  none  having  been  deposited  in  the  lower  court; 
third,  because  the  plaintiil  Freyhan  had  acquiesced  in  the  judgment 
nnce  the  appeal  was  taken,  he  having  paid  a  part  of  the  judgment 
appealed  from,  particularly  the  judgment  in  favor  of  the  Central 
Manufacturing  Company,  Beneke,  John  J.  Clarke  and  Mattes. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  The  allegations  made  in  the  last  ground  for  dis- 
miflsal  are  given  color  to  from  the  non-appearance  in  any  way  in 
this  court  of  counsel  who  are  certainly  not  chargeable  with  ever 
leaving  unguarded  the  actual  mterests  of  their  clients.  We  have  not 
been  informed  what  appellant  complains  of,  nor  as  against  whom  his 
complaints  are  directed.  We  would  be  inclined  to  affirm  the  judg- 
ment itself  under  such  conditions,  as  judgments  of  the  lower  court  are 
presamptively  correct  and  we  could  not  be  expected  to  seek  to  dis- 
cover and  prove  them  otherwise.  We  have,  however,  reached  the  con- 
clusion that  the  appeal  should  be  dismissed.  Appellant  failed  to  de- 
posit any  fund  in  court,  and  suspenslvely  appealed  from  the  decree 
that  it  should  be  so  deposited.  We  do  not  think  the  appeal  can  be  sus- 
tained upon  the  theory  that  a  concuraus  was  brought  about  through 
the  plaintiff's  suit.  Whatever  effect,  as  between  the  different  parties 
claiming  judgments  against  Freyhan  and  Berry,  may  have  flowed 
from  the  fact  that  the  different  judgments  rendered  by  the  District 
Coart  in  their  respective  favor,  were  rendered  in  one  and  the  same 
proceediog,  it  can  not  be  said  it  brought  presently  before  the  court 
any  fund  for  distribution.  (See  Denegre  vs.  Mushat,  46  An.  90 ; 
Wheelwright  vs.  Transportation  Co.,  47  An.  540.)  We  havd,  for 
Rresent  purposes,  to  deal  with  the  different  judgments  as  if  they  had 
been  adjudged  in  separate,  distinct  actions.  This  result  carries  with 
it  as  a  consequence  that  none  of  the  judgments  below  in  which  the 
matter  in  dispute  was  less  than  two  thousand  dollars  have  been 
brought  up  for  review  through  this  appeal.     The  only  claim  for  over 
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two  thousand  dollars  which  was  involved  in  the  lower  coort  was  that 
of  the  Central  Manufacturing  and  Lumber  Company,  Limited.  Was 
the  situation  of  that  claim  in  the  District  Court  such  as  to  authorize 
this  appeal  from  the  judgment  rendered  in  respect  to  it?  Freyhan, 
in  his  pleadings,  acknowledged  a  liability  of  twenty -six  hundred 
and  forty  dollars,  either  to  Berry  or  to  the  laborers  and  material 
men  who  were  brought  into  the  suit.  He  stood  indifferent  as  to  the 
distribution  of  the  fund  between  these  different  parties.  When  the 
court  rendered  judgment  in  this  suit,  the  pro  rata  out  of  the  amount 
admitted  by  Freyhan  to  be  due,  falling  to  the  Lumber  Company, 
under  the  decree  was  such  that  that  amount  being  deducted  from  the 
total  claim  of  the  company  left  as  the  only  amount  in  dispute  be- 
tween it  and  Freyhan  and  Berry  a  sum  less  than  two  thousand  dol- 
lars. A  controversy  touching  a  liability  of  Freyhan  for  a  larger 
amount  to  the  Lumber  Company  would  not  sustain  this  appeal.  The 
appeal  would  fall  independently  of  any  question  of  acquiescence  or 
a  payment  by  Freyhan  of  the  judgment  rendered  touching  it. 

We  think  the  appeal  should  be  dismissed,  and  it  is  hereby  dis- 
missed. 


No.  12,860. 
State  of  Louisiana  vs.  F.  M.  Pbrkins. 

An  objection  of  Insufflolency  of  the  description  of  the  article  stolen  in  an  Indict- 
ment urged  for  the  first  time  in  arrest  of  judgment  will  not  preraii. 

Under  Sec.  1047,  Revised  Statutes,  upon  objection  properly  made  the  description  of 
the  thing  charged  to  have  been  stolen  could,  by  the  court,  have  been  made  to 
conform  to  the  defendant's  requirements. 

APPEAL  from  the  Tenth  Judicial  District  Court  for  the  Parish  of 
Rapides.     Hunter^  J, 

M,  J.  Cunningham,  Attorney  General,  and  Phanor  Breazeale,  Dis- 
trict Attorney,  for  Plaintiff,  Appellee. 


Robert  P.  Hunter  for  Defendant,  Appellant. 


Submitted  on  briefs  January  9,  1897. 
Opinion  handed  down  January  18,  1897. 
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The  opinion  of  the  conrt  was  delivered  by 

NiCHOLLS,  C.  J.  The  defendant  was  convicted  and  sentenced 
under  an  indictment  for  larceny,  in  which  the  property  stolen  was 
described  as  *'  one  beef  of  the  cow  kind." 

He  filed  no  demnrrer  nor  motion  to  quash  before  trial,  bat  reserved 
Mb  present  objection  to  the  indictment  to  be  advanced  on  a  motion 
in  arrest  of  judgment.  Defendant  cites  a  number  of  authorities  to 
show  that  a  description  of  so  general  a  character  of  the  thing  stolen 
as  that  given  in  the  indictment  we  are  considering  is  insufficient. 
He  particularly  relies  upon  State  vs.  Hoyer,40  An.  744,  and  State  vs. 
Johnson,  29  An.  714,  though  he  refers  to  State  vs.  Edson,  10  An.  229; 
State  vs.  Mustouy  21  An.  442 ;  State  vs.  Monroe,  80  An.  1242 ;  Banks 
▼8.  The  State,  28  Texas,  644;  Stollenwerk  vs.  State,  56  Ala.  142; 
Wharton's  Oriminal  Practice  and  Pleadings,  Sec.  209,  and  Wharton's 
Criminal  Evidence,  Sec.  124. 

In  State  vs.  Johnson,  cited,  the  charge  was  of  larceny  of  *'  an  ani- 
mal of  the  cow  kind."  The  insufficiency  of  the  description  was  set 
np  in  a  motion  in  arrest  of  judgment.  The  complaint  was  that  the 
indictment  was  bad  for  not  specifying  the  particular  animal  of  the 
cow  kind  charged  to  have  been  stolen.  Of  this  the  court  said :  ''It 
is  certainly  very  loose  pleading  to  charge  simply  the  larceny  of  '  an 
animal  of  the  cow  kind,'  and  it  is  too  uncertain  to  be  encouraged. 
This  was,  however,  one  of  those  things  which,  under  Sec.  1047  of  the 
Revised  Statutes,  the  court  might  have  permitted  to  be  amended,  it 
being  in  the  language  of  the  statute  '  the  name  or  description  of  a 
thing  named  or  described  in  the  information.'  While,  however,  we 
are  not  disposed  to  encourage  so  loose  pleadings,  we  are  not  prepared 
to  arrest  the  judgment  for  a  matter  which  might  have  been,  and  (as 
the  case  then  stood)  may  yet  under  leave  of  court  be  amended." 

In  State  vs.  Thomas,  80  An.  601,  where  the  property  stolen  was 
alleged  to  be  ''  one  small  hog  of  the  value  of  five  dollars,  the  prop- 
erty of  James  Galagher,"  this  court,  referring  to  the  motion  in  arrest 
of  jndgment  urged  by  defendant,  said:  ''  If — as  it  is — that  descrip- 
tion was  incomplete,  its  incompleteness  would  constitute  a  formal 
defect,  apparent  on  the  face  of  the  indictment,  and  defendant's 
objection  should  have  been  taken  and  urged — not  as  it  was — on 
motion  to  arrest  the  judgment,  but  by  demnrrer  and  a  motion  to 
quash  the  indictment  before  the  jury  was  sworn.     It  is  too  late  to  do 
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SO  after  trial  and  conviction.      (Citing  in  support  of  its  opinion 
Revised  Statntes,  Sec.  1064.) 

There  is  .a  growing  tendency  in  criminal  proceedings  to  cat  off 
objections  based  upon  matters  which  are  the  subject  of  amendment 
or  correction,  prior  to  trial,  which  are  postponed  to  be  urged  for 
the  first  time  after  conviction.  There  is,  to  some  extent,  an  aider 
by  trial  and  verdict  in  criminal  as  well  as  civil  cases.  There  was  no 
attempt  made  by  defendant  here  to  have  the  indictment  against  him 
made  more  specific  than  it  was.  Had  there  been  a  call  for  specifi- 
cations, or  an  objection  made  to  the  generality  of  the  description,  we 
assume  that  matters  could  and  would  have  been  made  to  conform  to 
defendant's  requirements. 

The  Attorney  General  calls  our  attention  in  support  of  the  indict- 
ment itself  to  State  vs.  Carter,  33  An.  1214,  where  defendant  was 
indicted  for  stealing  "  one  hog;"  to  State  vs.  King,  31  An.  179;  2 
An.  296;  2  Bishop  Crim.  Law,  Sec.  769;  2  Archibold  (Pomeroy's 
note) ,  p.  1160,  and  particularly  to  State  vs.  Baden,  42  An.  295,  in 
which  defendant  was  charged  with  the  larceny  of  <<  one  beef  of  the 
value  of  fifteen  dollars,  the  property  of  A.  T.  Broussard,"  and  in 
which  State  vs.  Hoyer  is  mentioned.  The  objection  in  State  vs. 
Baden  was  urged  through  a  motion  to  quash.  The  motion  was 
overruled,  and  on  appeal  the  action  of  the  District  Court  was 
affirmed.  In  the  present  case  we  are  not  called  on  to  go  further 
than  to  say  that  as  against  an  objection  of  insufficiency  of  descrip- 
tion urged  for  the  first  time  in  arrest  of  judgment  the  indictment 
must  stand.  The  word  ''beef"  conveys  to  the  mind  when  used  as 
clear  an  idea  of  a  definite  object  as  does  pistol,  hat,  spade,  or  any 
other  well-known  word  in  common  use.  The  addition  to  it  of  the 
words  ''  of  the  cow  kind  "  does  not  weaken  its  meaning. 

The  judgment  appealed  from  is  hereby  affirmed. 


No.  12,839. 

Philias  Qathb  vs.  M.  L.  Bboussard  and  Robert  Martin  and 
Sebastian  Hiriart  and  James  L.  Barker. 

1.  When  counael  fees  are  olafmed  and  when  testimony  has  been  taken  upon  that 
subject.  It  is  the  duty  of  the  court  to  bring  to  bear  its  knowledge  of  the 
value  of  the  services  of  counsel  from  an  examination  of  the  record  in  which 
they  were  rendered;  but  It  should  not,  when  no  evidence  at  all  has  been 


FORTY-NINTH  ANNUAL  REPORTS,  1897.  813 


Gathe  ts.  Bronssard  et  al. 


taken,  attempt  to  fix  such  value,  even  by  consent  and  request  of  litigants. 
State  ex  rel,  Abraham  vs.  Judges,  43  An.  889. 
a.  On  appeal,  the  appellees  neither  appeallnic  nor  asking  any  change  In  the  Judg- 
ment appealed  from,  can  obtain  no  change  or  reversal  of  the  Judgment  of  the 
lower  court.    Talle  vs.  Monasterlo,  48  An.  1232. 

3.  Where  a  person  In  possession  of  property  under  a  title  by  purchase  Is  made 

defendant  In  a  petitory  action,  and  Judgment  is  rendered  In  favor  of  plaintiff, 
decreeing  him  the  ownership  of  the  same,  the  fact  that  defendant's  vendor  was 
not  made  by  him  a  party  to  the  suit,  may  leave  the  question  of  title  open  In- 
cidentally to  Inquiry  In  determining  the  personal  responsibility  of  the  latter  In 
warranty  (C.  0.  2617-2518),  but  it  Is  closed  by  the  Judgment  as  between  the 
vendors  and  the  plaintiff  In  the  'petitory  action.  It  can  not  be  re-opened  by 
bringing  the  latter  Into  the  suit  between  the  vendee  and  his  vendor,  touching 
the  responsibility  of  the  latter  on  his  warranty. 

4.  When  a  question  is  before  a  court  only  Incidentally  In  connection  with  the  de- 

termination of  a  main  Issue  before  It,  and  the  issue  with  which  it  was  con- 
nected has  been  finally  disposed  of,  the  incidental  question  .disappears  from 
the  case  as  a  matter  for  adjudication. 

APPEAL    from  the  Nineteenth  Judicial   District  Court  for  the 
Parish  of  St.  Martin.     Voorhies^  J, 


James  E,  Mouton  for  Martin  &  Bronssard,  Defendants,  Appellees. 


Hubert  &  Hubert  for  Barker  &  ifiriart,  Defendants,  Appellants. 


ArRued  and  submitted  January  6,  1897. 
Opinion  handed  down  January  18,  1897. 


Plaintiff  alleged  that  on  April  17,  1898,  he  purchased  from  the 
defendants,  Bronssard  and  Martin,  certain  property  described  in 
his  petition  (declared  in  the  act  of  sale  to  be  in  the  parish  of 
St.  Martin)  for  the  price  of  four  hundred  dollars,  of  which  two 
hundred  dollars  were  paid  in  cash,  and  the  balance  was  repre- 
sented by  the  purchaser's  note  secured  by  mortgage  and  vendor's 
priyilege,  due  February  16,  1894,  with  eight  per  cent,  interest  per 
annum  from  maturity ;  that  petitioner  immediately  took  possession 
of  the  property,  and  made  thereon,  for  the  purposes  of  working  the 
same,  expenses  and  investments  to  the  amount  of  seven  hundred  and 
ten  dollars,  consisting  mainly  in  employing  labor  for  the  under -cut- 
ting, the  deadening  and  felling  of  cypress  trees,  the   trailing  and 
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drafting  thereof  for  market;  the  parchase  of  goods  and  necessary 
supplies  and  provisions  for  the  laborers  by  him  employed;  that 
while  in  the  possession  of  said  land  as  owner  he  caused  to  be  cut 
thereon  and  floated  and  made  ready  for  market  some  two  hundred 
and  six  trees,  worth  at  least  the  sum  of  seven  hundred  and  fifty  dol- 
lars, when  on  or  about  the  1st  September,  1893,  the  same  were 
sequestered  at  the  suit  of  Sebastian  Hiriart  and  James  L.  Barker, 
claiming  them  as  having  been  cut  from  lands  belonging  to  them, 
averred  to  be  situated  in  the  parish  of  Iberville,  being  the  identical 
lands  purchased  by  petitioner  from  Martin  and  Broussard ;  that  in 
said  suit  the  said  trees  were  decreed  to  belong  to  said  Hiriart  and 
Barker.  Petitioner  averred  that  his  vendors,  Broussard  and 
Martin,  were  bound  to  him  in  warranty  as  to  the  validity  and 
legality  of  the  title  to  the  land  so  sold  by  them  to  him; 
that  if  they  were  not  at  the  time  the  owners  of  the  property 
they  could  not  validly  sell  or  tranfer  them  to  him,  and  that  said  sale 
to  him  was  null  and  void,  or,  at  least,  should  be  annulled,  avoided  and 
canceled,  and  he  should  not  only  be  released  from  all  liability  arising 
from  his  purchase,  but  reimbursed  that  portion  of  the  price  which  he 
had  paid  cash ;  that  his  vendors  were  aware  when  they  sold  to  him 
of  the  defects  in  their  title  and  knew  that  they  were  selling  lands  not 
in  the  parish  of  St.  Martin  as  they  pretended,  and  that,  therefore^ 
they  were  liable  in  solido  for  all  damages  caused  by  their  wrongful 
act,  consisting  of  the  amount  spent  as  aforesaid  on  the  faith  of  said 
title  in  working  said  property,  say  the  sum  of  seven  hundred  and 
fifty  dollars,  the  absolate  loss  of  petitioner's  time  during  the  years 
1893  and  1894,  say  six  hundred  dollars  ($600) ,  the  costs  of  suit 
incurred  in  the  suit  of  Hiriart  and  Barker  and  actually  paid  by  him, 
and  the  fees  of  the  attorneys  employed  by  him  in  said  suit,  say  two 
hundred  doUara,  besides  additional  loss  of  time,  expenses,  vexation 
and  fees  of  attorney  in  the  institution  of  the  suit  then  brought,  say 
two  hundred  dollars.  They  prayed  for  citation  to  Martin  and  Brous- 
sard; that  petitioner  have  judgment  against  them,  declaring  the  sale 
made  by  them  to  him  an  absolute  nullity,  or  in  the  alternative, 
annulling,  avoiding  and  setting  aside  the  same  and  relieving  peti- 
tioner from  all  liability  resulting  therefrom,  particularly  the  payment 
of  the  note  by  him  furnished  for  the  credit  portion  of  the  price  of 
purchase,  and  that  they  be  condemned  to  pay  to  him  the  sum  of 
pineteen  hundred  and  ten  dollars,  it  being  the  aggregate  of  amounts 
as  above  set  forth. 
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Defendants  denied    that    their    title   to  the   property  Bold  was 
bad — on  the  contrary,  they  averred  it  was  well  and  truly  theirs ;  that 
they  pnrctaased  the  property  on  the  18th  of  Jnly,  1802,  at  a  sale 
made  by  the  sheriff  of  the  parish  of  8t.  Martin,  ex-ojjicio  tax  collector, 
'  for  the  collection  of  the  an  paid  taxes  thereon  d\'*e,  and  which  were 
legally  assessed  thereon  for  the  year  1891,  and  for  costs  after  due 
publication    and  prescribed  notices  and   delays.     That  the  assess- 
ment  of   said  taxes  thereon   by  the  parish  assessor  of  St.  Martin 
is  the  name  of  James  D.   Denegre   was  legal  and  in  conformity 
with  existing  laws.    They  averred  said  property  to  be  in  the  parish 
of  St.  Martin  and  that  it  continued  to  be  assessed  in  that  parish. 
They  averred  that  the  suit  against  the  plaintiff  by  Hiriart  and  Barker 
was  colloslve  between  the  parties  thereto  and  intended  to  throw  a 
eioad  open  the  ownership  of  Martin  &  Broussard  of  the  property  and 
to  illegally  impede  them  in  the  enforcement  of  their  rights.     That 
ffiriart  and  Barker  had  thereby  slandered  defendants'  title  and  dam- 
aged them  to  the  sum  of  five  hundred  dollars.     They  recognized 
their  legal  obligation  to  defend  the  title  they  conveyed  to  the  plain- 
tiff and  averred  that  in  order  to  do  so  the  claims  and  pretensions  of 
Hiriart  and  Barker  should  be  passed  upon  contradictorily  with  de- 
fendants. They  prayed  that  they  be  made  parties  to  the  suit  and  that 
there  be  finally  judgment  rendered,  decreeing  that  the  property  was 
Bitaated  in  the  parish  of  St.  Marti o ;  the  assessments  thereof  in  that 
parish  were  legal  and  correct;  that  the  claims  and  pretensions  of 
Hiriart  and  Barker  were  unfounded;    that  defendants,  Martin  and 
Broussard,  were  owners  of  the  land  in  litigation,  and  that  Hiriart  and 
Barker  be  condemned  to  pay  them  five  hundred  dollars  as  special, 
actual  damage.    Hiriart  and  Barker  having  been  cited,  appeared  and 
excepted  that  defendants,  Martin  and  Broussard,  were  not  in  posses- 
Bion  of  the  property  and  could  not  maintain  a  jactitation  suit  against 
tliem;    that  they  could  not  join  a  jactitation  suit  with  a  petitory 
action;    that  they  could  not  institute   a  suit  for  damages   against 
them,  as  they  were  residents  of  the  parish  of  Iberville  and  the  court 
for  St.   Martin  parish  was  without  jurisdiction.     Under  benefit  of 
their  exceptions  they  denied  specially  that  the  land  in  question  was 
Bitaated  in  the  parish  of  St.  Martin  or  assessed  therein,  prior  to 
1891.    They  averred  that  the  assessment  of  the  property  made  in 
that  parish  in  1891  was  illegal;   they  denied  that  James  D.  Den^^re, 
in  whose  name  the  property  was  then  and  there  assessed,  ever  had 
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a  recorded  title  iu  the  parish  of  St.  MartiD.  They  averred  that  at 
the  time  of  said  asBessmenl  James  D.  Den^gre  had  been  dead  for 
many  years ;  that  neither  his  administrator,  heirs  or  assigns  were 
notified  of  said  assessment;  that  the  advertisements  and  sale  were 
illegal,  tortious,  erroneous  and  fraudulent  and  no  valid  tax  sales  of 
said  lands  could  be  made  thereunder,  and  the  pretended  tax  title  wae 
null  and  void.  They  specially  denied  that  Martin  and  Broussard,  or 
the  plaintiff  their  vendee,  ever  sought  to  have  their  pretended  title 
confirmed  and  approved,  or  were  ever  put  in  possession  under  the 
law  by  the  sheriff,  by  a  judgment  of  any  court  of  competent  jurisdic- 
tion ;  that  the  price  paid  by  the  plaintiil  for  the  said  lands  was  much 
less  than  the  actual  value  of  the  lands  to  the  knowledge  of  all  parties ; 
that  they  are  and  were  mere  trespassers  on  those  lands ;  that  the 
lands  belonged  to  themselves  (Hiriart  and  Barker) ,  Barker  having 
bought  them  from  the  heirs  of  James  D.  Dendgre  by  act  of  record  in 
the  parish  of  Iberville;  that  Hiriart  purchased  an  interest  from 
defendant ;  that  they  held  the  patents  for  these  lands  issued  to  James 
D.  Bendgre;  that  they  had  paid  all  the  taxes  on  the  said  property 
since  the  date  of  their  purchase,  and  especially  the  taxes  of  the  year 
1891,  for  which  the  said  lands  were  sold  in  the  parish  of  St.  Martin; 
that  thvf  adjudication,  therefore,  to  the  State  of  Louisiana  was  null 
and  void,  and  no  valid  tax  sale  could  be  made  in  1892.  Assuming^ 
the  position  of  plaintiils  in  reconvention,  Hiriart  and  Barker  averred 
that  the  effect  of  the  said  illegal  sale  and  acts  of  Martin  and  Brons  - 
sard  was  to  throw  a  cloud  on  their  title;  that  the  lands  were  all  valu- 
able timber  property ;  that  their  title  had  been  slandered,  and  they^ 
had  been  put  to  heavy  expenses  by  the  acts  of  Martin  and  Brons  - 
sard,  especially  the  pending  unjust  suit ;  that  their  property  had  be<^Q 
trespassed  upon  and  depredations  committed  thereon ;  that  they  were 
entitled  to  special,  actual  and  vindictive  damages  against  Broussard 
and  Martin  in  solido  for  their  acts,  iocluding  expenses  and  attorneys' 
fees  in  the  pending  suit  in  the  sum  of  twelve  hundred  dollars.  They 
prayed  that  the  suit  of  Martin  and  Broussard  against  them  be  dis- 
missed; that  the  lands  be  decreed  to  be  situated  in  the  patish  of  St. 
Martin ;  that  they  have  judgment  in  reconvention  against  Martin  and 
Broussard  in  aolido  for  the  sum  of  twelve  hundred  dollars,  with  legal 
interest  from  the  date  of  judgment.  They  subsequently  averred  that 
the  property  in  controversy  was  worth  one  thousand  dollars;  that 
they  were  the  owners  of  the  same,  and  they  prayed  to  be  so  decreed 


FORTY-NINTH  ANNUAL  REPORTS,  1897  317 

Gathe  vs.  BrousBard  at  al. 

The  court  rendered  jadgment  in  favor  of  the  plaintiff  Gathe 
against  Martin  and  Broussard,  annulling  their  sale  to  him  of  the  land 
described  in  his  petition,  canceling  the  note  which  he  had  given  in 
representation  of  the  credit  portion  of  the  price  of  sale,  and  con- 
demning them  to  pay  him  two  hundred  dollars,  the  amount  which 
he  had.  paid  to  them  cash  at  the  passing  of  the  act  of  sale.  The 
court  rendered  judgment  in  favor  of  Barker  and  Hiriart  and  against 
Bioossard  and  Martin,  recognizing  and  maintaining  their  title  to  the 
property  involved  in  the  litigation,  and  quieting  them  in  their  pos- 
setsion  of  the  same,  and  rendering  judgment  further  in  their  favor, 
annolling  the  title  of  Bronssard  and  Martin  to  said  land.  The  court 
farther  decreed  that  all  claims  for  damages  be  rejected. 

Bronssard  and  Martin  obtained  an  appeal,  which  they  did  not  per- 
fect; Hiriart  and  Barker  have  appealed  and  given  bond. 


The  opinion  of  the  court  was  delivered  by 

NicHOLLS,  C.  J.  Broussard  and  Martin  are  before  this  court  simply 
M  appeUees  in  the  matter  of  the  Appeal  taken  by  Hiriart  and  Barker, 
They  have  filed  no  answer  and  asked  no  change  in  the  judgment 
against  them  in  favor  of  the  appellants.  The  only  issue  therefore 
before  the  court  is  whether  the  judgment  of  the  District  Oourt  re- 
jecting Hiriart  and  Barker's  demand  for  damages  against  Broussard 
and  Martin  be  correct  or  not.  (See  the  case  of  Talle  vs.  Monaste- 
rio,  48  An.  1233.) 

Appellants  ask  that  we  pass  upon  the  question  whether  the  prop-^ 
ertv  involved  in  this  suit  be  situated  in  the  parish  of  St.  Martin 
or  in  the  parish  of  Iberville,  but  that  question  was  not  a  direct  or 
sabstantive  issue  in  the  case ;  it  was  only  incidentally  before  the 
lower  court  in  connection  with  the  issue  before  it,  which  was  as 
to  whether  the  title  to  Broussard  and  Martin,  under  a  tax  sale 
in  St.  Martin  parish  in  enforcement  of  a  tax  assessed  there  in 
the  name  of  James  D.  Den^gre,  was  legal  or  not.  When  the  issue 
with  which  it  was  connected  was  disposed  of  the  incidental  ques- 
tion disappeared  from  the  case.  There  are  no  rights  of  the  parties 
dependent  upon  an  adjudication  upon  it  and  we  scarcely  think 
ite  consideration  would  have  been  necessary,  even  had  the  legal- 
ity of  the  tax  sale  itself  been  brought  before  us  for  decision. 
An  examination  of  the  record  in  this  case  discloses  nothing  which, 
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in  oar  opinion,  calls  for  a  reversal  of  the  jadgment  of  the  District 
Oonrt  upon  the  qnestion  of  damages  as  being  jastly  demandable  by 
Hiriart  and  Barker  from  Broussard  and  Martin.  Broussard  and  Martin 
bought  the  property  in  litigation  at  public  auction  at  a  tax  sale. 
They  subsequently  sold  it  to  Gatbe,  the  plaintiff  in  this  suit.  The 
latter  took  possession  under  his  purchase  and  through  his  employ- 
ees, deadened  and  cut  down  a  considerable  quantity  of  timber  upon 
the  land.  When  so  engaged  Hiriart  and  Barker  brought  an  action 
against  him  claiming  ownership  of  the  land,  as  well  as  that  of  the 
timber  which  had  been  cut.  The  pleadings  filed  by  them  in  that 
suit  are  copied  in  this  record,  but  those  of  the  defendant  Qa^.he 
have  not  been  produced.  The  judgment  in  the  case  was  in  favor  of 
Hiriart  and  Barker  against  Gathe,  decreeing  the  land  in  question,  and 
also  the  timber  which  had  been  cut,  to  belong  to  them.  The  present 
suit  followed.  Broussard  and  Martin's  whole  connection  with  the 
property  seems  to  have  consisted  in  their  having  purchased  it  at  tax 
sale  and  subsequently  sold  it  to  QatLe,  and  in  their  having  brought 
Hiriart  and  Barker  into  the  present  suit  as  parties.  They  should  not 
have  been  called  into  the  suit.  Though  the  question  of  title  to  the 
property  was,  as  between  Gathe  and  his  vendors,  left  open  incident- 
ally to  inquiry  in  determining  the  personal  responsibility  of  the  lat- 
ter in  warranty,  for  the  reason  that  they  had  not  been  notified  by 
him  of  the  suit  brought  to  evict  him  (G.  C.  2517,  2518),  the  issue  as 
to  the  ownership  of  the  land  had  been  definitely  disposed  of  by  the 
judgment  in  the  action  between  Gathe  and  Hiriart  and  Barker.  Brous  - 
sard  and  Martin  could  not  reopen  it  in  the  present  suit.  Hiriart  and 
Barker  should  have  insisted  at  once  that  the  matter  had,  so  far  as 
they  were  concerned,  been  closed  by  the  jadgment  in  their  favor, 
and  declined  in  the  premises  any  further  investigation  into  their 
rights.  We  think,  however,  that  Broussard  and  Martin  acted  in  per- 
fect good  faith  in  making  them  parties,  under  the  impression  that 
not  having  been  direct  parties  to  the  suit  in  which  the  jadgment  had 
been  rendered,  the  question  of  the  title  was  still  at  large  open  to 
inquiry  by  themselves,  contradictorily  with  the  plaintiffs  in  the  first 
action.  We  do  not  think  they  are  chargeable  in  favor  of  Hiriart 
and  Barker  with  attorney's  fees.  Even  if  they  were,  the  record 
would  not  have  famished  us  evidence  upon  which  we  could  fix  the 
amount  of  such  fees.  It  is  true  that  when  testimooy  has  been 
taken  upon  that  sabject,   courts   are  not  only  authorized,  but  it  is 
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their  daty  to  brinf:  to  bear  their  knowledge  of  the  valae  of  the 
services  of  coansel  from  an  examination  of  the  record  in  which 
they  were  rendered,  bat  they  will  not  and  shoald  not,  where  no  evi- 
dence at  all  has  been  taken,  attempt  to  fix  such  valne,  even  by  con- 
sent and  request  of  litigants.  State  ex  rel.  Abraham  vs.  Judges, 
45  An.  889. 

Finding  no  error  in  the  judgment  appealed  from,  it  is  hereby 
iffirmed. 


No.  12,397. 
State  op  Louisiana  vs.  S.  M.  Taylor  bt  al. 

JfehMifoDtamss.— A IthoQgh  the  error  complained  of  is  one  more  properly  witiiin 
tbe  sapervlsory  jurisdiction  of  tnis  court,  but  as  the  ruling  of  the  trial  judge, 
if  error,  finally,  in  effect  decides  the  cause  against  the  State,  the  court  exer- 
cised Jurisdiction  on  appeal. 

Or  tte  JVerito.— Where  it  appears  that  the  person  injured  it  not  the  person  named 
in  the  indictment  the  variance  is  fatal  to  the  indictment. 

A  PPEAL  from  the  Fourth  Judicial  District  Oourt  for  the  Parish  of 
i  i    OaldwelL     Machen^  J. 


M.  J.  Cunningham,  Attorney  General,  and  C,  P.  Thomhilly  District 
Attorney,  for  Plaintiff,  Appellant. 


S.  H,  Oilbert  for  Defendant,  Appellee. 


Sabmitted  on  briefs  January  23,  1897. 
Opinion  handed  down  February  1,  1897. 


The  opinion  of  the  court  was  delivered  by 

Br^aux,  J.  The  State  is  the  appellant  in  this  case  from  the  rulinf!: 
of  the  trial  judge  refusing  to  permit  the  prosecuting  officer  to  amend 
the  indictment  by  changing  the  surname  of  the  one  injured  from 
Leo  to  Willis  (McDonald) .  The  motion  to  amend  was  filed,  tried 
ud  decided  two  days  prior  to  the  day  fixed  for  trial  of  the  cause. 

As  to  the  facts,  the  District  Judge  states  as  part  of  the  bill  of 
^ception,  that  the  defendants  went  into  the  field  of  Willis  McDon- 
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120     437 
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aid,  where  he  and  his  son  Leo  McDonald  were  at  work,  and  thafc  in 
the  presence  of  the  latter  and  others  they  shot  Willis  McDonald. 

That  the  amendment  asked  for  sought  to  sabstitnte  Willis  Mc- 
Donald, upon  whom  the  offence  was  committed,  to  Leo  McDonald, 
apon  whom  no  offence  was  committed ;  that  the  amendment  was 
one  of  sabstance  and  not  of  form. 

On  the  part  of  the  prosecution  the  reverse  was  urged ;  that  it  was 
an  amendment  in  matter  of  form  and  not  of  sabstance. 

The  defendant  in  this  court  filed  a  motion  to  dismiss  the  appeal 
on  the  ground  that  the  appeal  was  taken  from  an  interlocutory 
decree  before  the  trial  of  the  cause. 

In  the  alternative,  should  the  court  take  cognizance  of  the  appeal 
the  defendant  avers  that  the  motion  to  amend  filed  in  the  court 
below  was  a  motion  changing  completely  the  identity  of  the  one 
alleged  to  have  been  injured. 

On  Motion  to  Dismiss. 

An  appeal  is  made  to  this  court  to  review  the  ruling  of  the  lower 
court  made  on  a  preliminary  question  before  trial,  sentence  and 
judgment. 

Although  in  our  view  the  better  practice  is  to  bring  up  questions 
of  error  in  criminal  cases,  prior  to  sentence  and  judgment  of  the 
court,  under  our  supervisory  jurisdiction,  yet  when  the  ruling,  if 
erroneous,  would  illegally  put  an  end  to  the  prosecution,  the  court 
may  entertain  jurisdiction  on  appeal. 

Motion  to  Amend  the  Indictment. 

The  facts  sustain  the  ruling.  The  purpose  was  to  substitute  another 
person  to  the  one  it  was  charged,  had  been  injured,  and  not  to  correct 
a  name  or  surname  for  the  purpose  of  more  complete  identification. 
The  amendment  sought  was  one  of  substance  and  not  exclusively  one 
of  form.  Where  it  appears  that  the  person  injured  Is  not  the  person 
named  in  the  indictment,  the  variance  can  not  be  amended.  Whar* 
ton,  par.  268,  Vol.  1,  7th  Ed. 

The  appeal  is  denied ;  on  the  merits  the  ruling  of  the  lower  court 
is  sustained. 

The  judgment  of  the  District  Court  is  affirmed. 
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No.   12,366. 

Flower,  Kino  &  Putnam  vs.  J.  R.  Mybigk. 
lyrBBVBirnoNS  op  Miss  Olivb  Ruth   Myrick  and  Ben  Myriok. 

A'o  CoOttion  teas  />ic«.— Plaintiffs  sought  to  foreclose  their  mortgage,  via  ordinarta. 
Wt  interrenors  claimed  that  they  owned  the  property  mortgaged  by  Inheritance 

from  their  mother. 
At  tbelr  majority  they  accepted  the  succeFsion. 
Ibetntor  of  Intervenors  administered  the  property  and  received  rents  and  other 

revenues  for  the  minors,  for  which  he  failed  to  account. 
Tbe  Intervenor  was  without  authority  to  require  collation  of  amounts  not  donated 

bT  the  mother  (the  mother  at  her  death  was  not  even  a  creditor  of  the  co- 
heirs). 
The iodebtedness  of  the  uo-heir,  of  whom  collation  was  demanded,  was  to  the 

tutor  of  the  minor,  and  not  to  the  succession  of  the  mother. 
4>)oceding  that  the  co-heir  was  indebted  to  the  succession— a  debt  incurred  since 

the  succession  was  opened^the  portion  of  each  heir  In  the  realty  was  not 

fobjeet  to  reduction  (as  against  a  third  person)  in  order  to  equalize  tbe  shares. 

Tbe  co-heir  had  the  right  to  mortgage  his  portion  to  the  plaintiff  free  from 

aoy  claim  for  collation. 
^MKrfneni  on  Jppeal.—The  answer  to  the  appeal  was  not  filed  in  time.     Moreover, 

the  defendant  was  not  a  party  to  theappeal,  and  therefore  appellee's  prayer 

to  amend  the  Judgment  was  not  granted. 

A  PPEAL  from  the  Sixth  Jadicial  District  Court  for  the  Parish  of 
a    Richland.     Ellis,  J. 


H,  P.  WelU  for  Plaintiffs,  Appellees. 


/.  W.  Willis  for  Intervenors,  Appellants. 


Argued  and  sabmitted  January  22,  1897. 
Opinion  handed  down  February  1,  1897. 
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The  opinion  of  the  court  was  delivered  by 

Bbeaux,  J.  The  plaintiffs  brought  this  suit,  via  ordinarta,  against 
tbe  defendant  to  recover  an  amount  of  eighteen  hundred  dollars 
secured  by  mortgage,  and  an  additional  amount  unsecured  by 
mortgage. 

Miss  Olive  Ruth  Myrick  filed  an  intervention  alleging  that  plain- 
tiffs'  mortgage  is  a  nullity  for  the  reason  that  the  mortgagor  was  not 
the  owner  of  the  property ;  that  it  was  held  at  the  time  in  indivision 
21 
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by  her  and  her  co-heir,  the  mort^^agor;  that  it  had  not  been  under 
the  administration  of  her  tutor,  who  never  made  any  settlement  of 
his  tutorship,  or  rendered  any  account;  that  he,  the  tutor,  owes  her 
in  collation  more  than  the  value  of  the  half  of  the  property  mort- 
gaged and  dwned  by  her  and  her  co-heir  in  indivision,  as  just  stated. 

She  averred  that  her  claim  is  due  by  the  succession  and  that  it 
should  be  paid  in  preference  to  any  debt  oi  her  co-heir,  J.  R.  My- 
rick,  the  mortgagor,  who  has  fraudulently  mortgaged  property  in 
Which  he  only  had  an  eventual  or  contingent  interest,  and  not  an 
absolute  right,  and  that  this  was  known  to  plaintiff. 

She  also  averred  that  there  are  other  claims  than  her  own,  which 
also  have  a  preference  ou  the  succession  property.  She  asks  that 
the  place  mortgaged  be  sold  to  effect  a  partition  and  liquidation  of 
the  succession  between  her  and  her  co-heir,  the  mortgagor,  and  that 
he  be  condemned  to  collate  whatever  amount  he  may  have  received 
in  excess  of  his  share,  and  that  after  settlement  of  all  claims,  includ- 
ing the  collation  which  she  claims,  and  after  proper  deduction 
from  the  active  mass,  that  the  residuum  be  divided  equally  between 
her  and  her  co-heir;  that  plaintiffs'  mortgage  be  restricted  to  the 
half  of  the  residuum  which  may,  after  a  full  settlement  of  the  suc- 
cession, fall  to  her  co-heir,  the  defendant.  She  alleges,  also,  that 
her  tutor  died  insolvent. 

Ben  Myrick  also  intervened  and  reiterated  the  grounds  upon 
which  Olive  Rath  Myrick  based  her  intervention,  and  further  claimed 
a  large  amount  due  him  by  the  succession  of  Martha  E.  Myrick  for 
the  support  of  the  minor  Olive  Ruth  Myrick,  which  the  tutor  had 
failed  to  provide,  although  the  revenues  of  the  minor  received  by 
him  were  ample  to  defray  all  expenses  for  her  support  and  educa- 
tion. 

The  plaintiffs,  in  their  answer  to  the  petitions  of  intervenors, 
pleaded  the  general  denial,  and  specially  pleaded  that  Miss  Olive 
Ruth  Myrick  had  accepted  the  succession  of  her  mother,  after  her 
majority — that  any  claim  due  her  by  the  succession  was  in  conse  - 
quence  extinguished  by  confusion.  They  pleaded  the  prescrip  - 
tion  of  three  years. 

It  is  admitted  that  at  the  date  of  the  death  of  Mrs.  Martha  E . 
Myrick,  mother  of  Miss  Olive  Ruth  Myrick,  she  owed  no  debts. 
We  are  informed  that  E.  Myrick,  tutor,  collected  rents  and  other 
revenues,  which  he  diverted    from   the  credits  of  the  minors,*  and 
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expended  in  his  own  bnainess  ventures,  and  that  they  were  finally 
squandered  and  lost.  That  these  revenues  from  the  year  1876 
!imonnted  to  about  eight  hundred  dollars  per  annum;  that  the 
defendant,  J.  R.  Myrick,  received  board  and  clothing  valued  at 
one  hundred  and  twenty  dollars  per  annum,  while  the  other  minor, 
the  intervenor,  did  not  receive  anything.  Her  support  and  education 
were  paid  by  her  under- tutor. 

It  appears  that  all  the  debts  were  incurred  after  the  death  of 
Mrs.  Myrick,  and  during  the  time  that  the  tutor  had  the  administra- 
tion of  the  property. 

The  judgment  of  the  District  Court  recognized  plaintiffs'  claim 
against  J.  R.  Myrick,  and  the  mortgage  held  by  them  was  decreed 
executory  as  to  the  property  described  in  their  petition. 

The  demand  of  the  intervenor  for  the  settlement  of  the  succes- 
aion  of  her  mother,  Mrs.  M.  E.  Myrick,  and  for  collation  by  her  co- 
heir of  such  sums  as  he  may  have  received  in  excess  of  his  share  of 
the  rents  and  revenues,  was  rejected,  as  to  plaintiffs.  The  interven- 
tion of  Ben  Myrick  was  sustained  against  the  interest  of  Miss 
Olive  Rnth  Myrick  on  the  proceeds  of  the  sale  of  the  place  mort- 
gaged, to  the  amount  of  his  claim. 

The  place  mortgaged  was  decreed  to  be  sold  to  effect  a  partition, 
and  it  was  ordered  that  plaintiffs  be  paid  out  of  the  undivided  half  of 
the  proceeds,  and  the  claim  of  intervenor,  B^n  Myrick,  out  of  the 
other  half,  and  the  residuum j  if  any,  to  be  equally  divided  between 
the  two  owners — the  costs  to  be  paid  by  preference. 

In  this  court,  during  the  argument  on  appeal  (after  counsel  for  the 
intervenor  had  closed  his  argpiment) ,  the  appellee  offered  to  file  his 
answer  to  the  appeal,  in  which  be  prayed  for  an  amendment  of  the 
judgment.     Counsel  for  appellant  objected  to  the  filing  as  too  late. 

It  is  true,  as  alleged,  that  Miss  Myrick,  intervenor,  and  her  brother, 
the  defendant,  at  their  majority,  accepted  the  succession  of  their 
mother,  who  died  in  1876.  A  few  days  after  her  death  her  brother, 
Ed.  Myrick,  qualified  as  tutor  of  her  minor  children;  Ben  Myrick,  an 
nncle,  who  is  an  intervenor  here,  qualified  as  their  under- tutor. 

It  is  insisted  by  Miss  Myrick  that  the  succession  of  Mrs.  M.  E. 
Myrick,  her  mother,  was  the  <<  donor;"  that  J.  R.  Myrick  secured 
some  advantage  from  the  rents  and  other  revenues  of  the  succession 
property,  which  he  is  bound  to  collate. 
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The  mere  definition  of  collation  of  the  Oivil  Code,  we  think,  is  a 
complete  answer  to  this  proposition. 

The  children  or  grandchildren  must  collate  what  they  have  received 
from  th^ir  fathers,  mothers  or  grandparents.  C.  C.  1228.  In  the 
case  before  as  the  children  had  not  received  any  donation  for  which 
they  were  acconntable,  and  owed  no  debts  to  their  mother.  As 
heirs  they  could  not,  therefore,  be  called  apon  to  collate  anything  to 
the  mass  of  the  snccession  as  left  to  them  by  their  mother. 

We  think  this  provision  of  the  Code  meets  the  proposition  of  inter- 
veners, and  that,  as  a  mere  matter  of  collation  under  the  articles  of 
the  Code  relative  to  that  subject,  the  co-heir  could  not  be  called 
upon  to  collate. 

But  the  intervenors  urge  that  the  law  contemplates  perfect  equality 
among  co-heirs,  and  that,  in  consequence,  each  should  be  held 
bound  to  return  to  the  succession  sufficient  of  the  amounts  that  he 
has  received  from  the  succession  to  equalize  the  shares. 

In  the  first  place  we  think  it  evident  that  the  funds  having 
been  misapplied  by  the  tutor,  while  the  property  was  under  his 
administration,  the  tutor  thereby  became  indebted,  and  not  the  suc- 
cession from  which  the  funds  were  realized.  In  short,  they  were  the 
debts  of  the  tutor  and  not  of  the  succession.  If  the  facts  be  as  we 
think  they  are,  this  completely  solves  the  question,  for  we  are  cer- 
tain  no  one  will  contend  that  the  succession  is  bound  for  amounts 
received  by  the  tutor  for  account  of  his  ward.  If  we  should  concede  • 
that  it  is  a  debt  of  the  co-heir  incurred  since  the  death  of  his  mother 
and  due  by  him  to  the  succession,  his  debt  would  only  be,  at  most,  an 
ordinary  indebtedess,  one  entirely  unsecured  as  to  the  creditor  by 
m  ortgage  or  privilege  of  any  kind. 

The  co-heir  who  is  an  ordinary  creditor  of  his  co-heir  has  no  real 
right  on  the  property  of  the  succession ;  he  can  only  exercise  a  per- 
sonal action  against  his  debtor;  he  can  not,  by  reason  of  his  claim, 
have  himself  decreed  the  owner  of  a  lav*ger  portion  of  the  immovable 
property  in  the  partition.     Fuzier- Herman,  Vol.  2,  p.  187,  No.  34. 

The  other  intervener,  Ben  Myrick,  is  also  without  a  locus  standi 
in  the  case. 

He  was  not  a  creditor  of  the  snccession,  but  of  the  tutor,  for  the 
support,  maintenance  and  education  of  the  minor.  As  an  under- 
tutor  he  is  not  in  a  position  to  claim  anything  from  the  succession 
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from  which  the  tator  has  collected  amoants  for  which  he  should  have 
been  compelled  to  account  to  his  ward. 

The  failure  of  the  appellee  to  timely  file  his  answer  gave  rise  to 
the  last  qaestion  before  us  for  our  determination. 

The  offer  to  file  the  answer  at  the  time  it  was  tendered  to  be  filed 
is  as  if  no  answer  had  been  offered. 

We  are  authorized  to  amend  judgments  at  the  instance  of  the 
appellee  only  upon  answers  filed  within  the  time  prescribed. 

Moreover,  the  defendant  is  not  a  party  to  the  appeal.  It  is  not 
possible  to  amend  a  judgment  against  a  defendant  (who  has  not 
appealed  and  ^ho  is  not  made  a  party) .  The  controversy  on  appeal 
waa  between  the  plaintiffs  and  intervenors.  Barrett  vs.  Donovan, 
17  An.  182. 
The  judgment  is  affirmed. 
Mr.  Justice  Milleb  recused. 


No.  12,363. 
Wetted  &  Whebless,  Limitbd,  vs.  W.   H.  Bledsoe,  Assessor^ 

ET  AL. 

Tbe  retdioess  for  immediate  use  of  an  article  of  wood  whicb  is  manufactured  has 
been  uniformly  held  the  test  of  constitutional  exemption  from  taxation. 

A  PPEAL  from  the  Second  Judicial  District  Court  for  the  Parish  of 
Bossier.     Watkirts,  J. 


Joannes  Smith  and  Leonard  &  Randolph  for  Plaintiffs,  Appellants. 


M.  J,  Chinninghamf  Attorney  General,  and  A.  J.  Murff,  District 
Attorney,  for  Defendants,  Appellees. 


Argaed  and  submitted  January  20,  1897. 
Opinion  handed  down  February  1,  1897. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.     The  plaintiff  is  a  limited  corporation  engaged  in  the 
operation  of  a  planing  mill,  and  claims  that  the  plant  and  property 
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are  exempfc  from  taxation  ander  the  proYiaions  of  the  two  hundred 
and  seventh  article  of  the  Oonstitation  and  the  amendment  thereof, 
on  the  ground  that  it  is  engaged  in  the  manufacture  of  ''articles 
of  wood,"  and  from  a  judgment  rejecting  its  demand  the  corporation 
has  appealed. 

The  averment  of  the  plaintiff's  petition  is,  that  said  planing  mill 
and  machinery  was  assessed  at  three  thousand  dollars  for  the  year 
1896,  and  that  the  assessment  is  illegal  and  void,  because  of  the 
aforesaid  exemption.  That  said  planing  mill  has  been  and  is  now 
engaged  in  the  manufacture  and  ''  production  of  dressed  lumber, 
planed,  tongued  and  grooved,  planed  weather -boarding  dressed  and 
ready  for  general  use,  and  mouldings  (of  different  kinds).  That 
same  are  manufactured  by  said  machine  out  of  lumber  and  are  com- 
plete in  themselves,  ready  for  immediate  and  general  use  without 
further  manipulation  or  work  on  them." 

The  assessor  and  board  of  reviewers,  in  their  answer,  deny  ''  that 
the  machinery  asked  to  be  exempt  is  used  or  employed  in  the  manu- 
facture of  articles  of  wood  complete  in  themselves,"  but  they, 
on  the  contrary,  aver  that  it  simply  dresse  and  tongues  and  grooves 
rough  plank  as  same  is  turned  out  from  the  saw -mill. 

That,  consequently,  the  plaintiff's  exemption  should  be  denied. 

The  following  is  the  substance  of  the  admissions  agreed  to  by- 
counsel,  viz. : 

1.  That  more  than  five  hands  are  employed  in  operating  the  plan- 
ins  mill  and  machinery. 

2.  That  the  mill  and  machinery  are  engaged  in  dressing  rough 
lumber  into  plain  and  tongued  and  grooved  weather -boarding,  floor- 
ing and  ceiling;  and  also  in  making  mouldings,  door  and  window 
easing,  base  boards  and  wainscoting. 

8.  That  all  articles  of  wood  are  made  from  rough  lumber,  and  that 
this  lumber  is  sawed  in  lengths  ranging  from  eight  feet  up  to  the 
multiples  of  two  feet. 

4.  That  some  are  cut  in  special  lengths  on  special  request. 

The  witnesses  at  the  trial  say,  generally,  that  while  the  articles 
prepared  are  ready  for  immediate  use,  that  the  window- casing  and 
door -casing  are  not  cut  into  special  lengths  required  for  doors  and 
windows  when  they  leave  the  mill;  but  same  have  to  be  sawed  or 
cut  into  proper  lengths  by  the  carpenter  and  builder,  and  that  this 
is  true  of  all  the  lumber  which  the  plaintiff  manufactures. 
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Furthery  that  after  same  is  thus  cut  into  proper  lengths  it  has  to 
be  put  together  by  (a)  carpenter,  and  used  in  the  construction  of 
buildings.  One  of  the  witnesses  of  the  defendant — an  experienced 
carpenter — says : 

"  Ordinarily,  a  piece  of  flooring,  ceiling,  moulding,  etc.,  as  turned 
ODt  of  the  mill,  has,  of  course,  to  be  cut  for  use.  *  *  *  One  is 
as  complete  for  the  purposes  for  which  it  is  intended  as  the  other. 
Both  have  to  be  cut  into  proper  lengths,  but  never  (to)  change  the 
form.  A  piece  of  ceiling  turned  out  from  the  planer,  without  being 
Attached  and  worked  into  other  lumber,  would  not  be  an  article 
complete  within  itself." 

Again:  '^  Ceiling,  flooring,  and  siding,  where  it  does  not  have 
to  be  cut  to  get  the  proper  length,  have  to  have  their  ends  (sawed 
off)  to  be  squared,  to  make  a  neat  joint." 

The  foregoing  is  a  fair  synopsis  of  all  the  testimony ;  a^d,  thereupon, 
the  question  for  decision  is :  Is  plaintiff's  property  engaged  in  the 
manufacture  of  articles  of  wood  in  the  sense  of  the  Constitution, 
entitling  it  to  an  exemption  from  taxation? 

What  are  the  articles  of  wood  that  plaintiff  manufactures?  Its 
petition  enumerates  lumber  which  is  planed,  dressed  and  tongued  and 
grooved,  such  as  weather- boarding  and  moulding  of  different  kinds. 
The  process  is  that  of  transforming  rough  sawed  lumber  into  weather- 
boarding,  flooring  and  ceiling.  But  no deflnite  fixed  shape  or  dimen- 
sions are  given  to  the  dressed  or  planed  lumber.  When  turned  out 
of  the  planing  mill  it  is  not  in  a  condition  for  immediate  use  without 
further  manipulation  or  work  thereon;  but  it  is  necessary  for  same 
to  be  cut  into  special  lengths  to  suit  a  given  purpose  or  use  and  after- 
ward put  together  by  the  carpenter  or  builder.^ 

Taking  up  the  adjudicated  cases  and  examining  them,  we  find  that 
thereadineM  for  immediate  use  has  been,  uniformly,  made  the  test 
of  exemption.  In  Jones  vs.  Raines,  85  An.  998,  this  court  inter- 
preted the  words  *<  articles  of  wood  "  to  mean  ^^such  as  furniture  or 
other  like  articles;"  or,  in  other  words,  '<  that  the  articles  of  wood 
contemplated  by  the  Constitution  were  articles  which,  like  furniture, 
were  made  from  timber,  either  sawed  or  cut." 

In  Martin  vs.  New  Orleans,  88  An.  397,  the  exemption  claimed  was 
that  of  a  saw- mill  engaged  in  cutting  planks  from  timber  prepared 
for  the  purpose,  and  afterward  converting  it  '*  into  articles  of  wood, 
BQch  as  doors,  sash  and  blinds,  boxes,  laths,  etc.,  necessary  for  the 
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constructions  of  bnildings,  and  pot  in  shape  and  style  ready  for  imme- 
diate ase." 

And  citing  the  authorities  and  applying  them  to  that  case  the 
court  said : 

*^  It  is  manifest  that  the  property  of  whatever  nature  which  is 
used  in  the  saw -mill  business  proper — that  is,  in  the  manufacture  of 
raw  material,  namely:  of  lumber  not  ready  for  use  as  are  furniture 
and  other  articles  of  wood,  is  not  exempt  from  taxation. 

''The  case  is  different,  however,  as  to  the  property  which  is  used 
for  the  manufacture  of  articles  of  wood,  ready  for  use  by  the  con- 
sumer." 

In  that  case  the  court  considered  that  sashes,  doors  and  blinds 
were  such  articles  of  wood  as  were  contemplated  in  the  Constitution 
and  held  them  to  be  exempt  from  taxation. 

In  Carre  vs.  Pity,  41  An.  096,  the  court  cited  the  foregoing  authori- 
ties and  said : 

''The  articles  of  wood  mentioned  in  the  article  of  the  Constitution 
are,  therefore,  those  which,  like  furniture,  are  intended  for  separate 
use  and  are  ready  for  use  by  the  purchaser  without  further  manipula- 
tion or  labor  on  them,  namely,  which  are  complete  in  themselves.'' 

And,  in  emphasizing  that  statement,  they  said: 

''It  is  evident  that  the  cabins  and  planks  manufactured  by  the 
plaintiff  are  not  articles  of  wood  within  legal  intendment." 

In  Lumber  Co.  vs.  Sheriff,  46  An.  456,  the  proposition  was  again 
emphatically  announced  thus,  viz. : 

"The  testimony  shows  that  the  corporation  makes  shingles,^ 
laths,  bridge  material,  fence  posts,  railroad  ties,  wood  products  ready 
for  use  as  they  come  from  the  mill  without  any  further  manipulation. 
They  also  make  the  parts  of  common  plantation  cabins,  the  sills, 
joists,  studding  and  rafters  sawed  to  the  specified  lengths,  and  can  be 
used  in  the  construction  of  cabins  without  further  manipulation." 

And,  finally,  in  Brooklyn  Cooperage  Co.  vs.  City,  47  An.  1314,  it 
was  held  that  "  the  importer  of  staves,  already  bent  so  as  to  form  a 
barrel,  of  barrel  heads  ready  for  insertion  and  hoops  to  be  driven  on, 
is  not  to  be  deemed  a  manufacturer  of  a  barrel ,  merely  because  he 
substituted  machinery  for  the  usual  hand  labor  of  setting  up  staves 
in  barrel  shape,"  etc. 

And  the  court  held  that  machinery  thus  employed  was  not  exempt 
from  taxation. 
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Applying  the  princlpleg  announced  in  the  decisions  cited  to  the 
tacts  of  the  instant  case  our  conclusion  is  that  the  property  and 
machinery  of  the  plaintiff  are  not  engaged  in  the  manufacture  of 
articles  of  wood  in  the  sense  of  the  Constitution  and  are  consequently 
not  exempt  from  taxation. 

Jndi^ment  affirmed. 

Bbbaxtx,  J.,  recuses  himself. 


No.  12,862. 

The  State  of  Louisiana  vs.  Monroe  Evans. 

A yerdlct  of  "  guilty  of  breaking  "  does  not  respond  to  the  terms  and  essential  in  • 
Kredlents  of  any  statute  of  this  State  denouncing  barglary  as  a  crime. 

A  PPBAL  from  the  Tenth  Judicial  District  Court  for  the  Parish  of 
'^    Rapides.     Hunter,  J, 


M,  J.  CunningJiam,  Attorney  Qeneral,  and  Phanor  Breazeale^  Dis- 
trict Attorney,  for  Plaintiff,  Appellee. 


M\U8  F.  Ariail  for  Defendant,  Appellant. 


Sobmitted  on  briefs  January  28,  1897. 
Opinion  handed  down  February  1,  1897. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  defendant,  having  been  indicted  for  the  crime 
of  barglary  of  a  dwelling  house  in  the  night-time  and  convicted  of 
leaking,  and  sentenced  to  three  years'  imprisonment  in  the  State 
penitentiary  at  hard  labor,  prosecutes  this  appeal,  relying  on  sev- 
eral bills  of  exceptions  relating  to  the  proceedings  incident  to  the 
trial,  a  motion  for  a  new  trial  and  one  in  arrest  of  judgment. 

The  principal  question,  and  one  which  is  covered  by  two  bills 
of  exception  —  one  of  which  relates  to  an  alleged  improper  in- 
struction to  the  jury,  and  the  other  to  the  declination  of  the  trial 
lodge  to  sustain  a  motion  in  arrest  of  judgment — ^is  grounded  upon  the 
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verdict  of  the  jary,  which  is  as  follows,  viz. :  '<  We  the  jury  find  the 
prisoner  guilty  of  breaking."  (Signed)  '^P.  S.  Jarreao,  foreman." 
The  record  shows  that  after  the  jary  had  been  charged  and  had 
retired  to  their  chamber  for  deliberation  upon  their  verdict,  the 
Judge,  upon  his  own  motion,  sent  for  them  and  gave  them  an  addi- 
tional instruction  to  the  effect  that  if  the  facts  justified  it,  they 
could  find  as  a  verdict  ^'  guilty  of  breaking;"  and  that  the  defend- 
ant's counsel  reserved  a  bill  of  exceptions :  Ist,  to  the  act  of  the 
judge  in  thus  recalling  the  jury;  and,  2d,  to  the  instructions  he  gave 
them.  It  further  shows  that  after  the  rendition  of  the  verdict  de  - 
fend&nt's  counsel  moved  to  arrest  the  judgment  of  the  court  upon 
the  ground  that  same  'Ms  not  responsive  to  the  charge  contained  in 
the  indictment  and  is  absolutely  null  and  void  in  that  there  is  no 
crime  or  offence  known  to  the  law  such  as  '  breaking  in  the  night- 
time.' " 

It  further  shows  that  the  grounds  of  exception  are  fully  set  forth 
in  the  bill  of  exceptions  which  defendant's  counsel  presented  to  the 
court,  as  follows,  viz. : 

'*  To  which  ruling  and  judgment  of  the  court,  defendant  *  *  * 
excepted,  for  the  reason  that  the  evidence  on  the  trial  of  this  case 
showed  that  there  was  no  entrance  by  the  accused  *  *  *  into 
the  dwelling  house  designated  in  the  indictment,  either  before  or 
after  the  alleged  breaking;  which  breaking,  if  any,  was  committed 
in  the  night-time^  and  reserved  this  his  bill  of  exception,"  etc. 

And  it  finally  shows  that  the  trial  judge  made  the  following  assign- 
ment of  reasons  for  the  ruling,  namely : 

'^Whether  there  was  any  entrance  or  not  was  a  matter  of  fact 
passed  upon  by  the  jury.  I  thought  the  verdict  correct,  and  for  that 
reason  overruled  the  motion." 

In  effect  the  trial  judge  held  that  the  verdict  was  well-grounded  in 
law. 

The  indictment  charges  that  the  defendant  *' did  wilfully,  mali- 
ciously, feloniously  and  burglariously,  in  the  night-time  of  the  day 
aforesaid  without  being  armed  with  a  dangerous  weapon,  break  and 
enter  the  dwelling  house  of  Mrs.  S.  A.  Dawson  with  the  intent  to 
commit  murder,  and  steal  and  and  rob,"  etc.     (Italics  ours.) 

Comparing  the  phraseology  of  the  indictment  with  that  of  Revised 
Statutes,   Sec.   860,   under  which   the   Attorney  General  says  the 
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indictment  was  foand^  we  find  the  following  to  be  the  wording  of  the 
latter,  viz. : 

'*  Whoever,  with  intent  to  kill,  rob,  steal,  commit  rape,  or  any 
other  crime,  shall  in  the  night-time  break  and  enter;  or  havhig,  with 
rach  intent,  entered  in  the  ntght-time,  break  a  dwelling  hoase,  any 
person  being  lawfully  therein,  and  such  offender  being  at  the  time 
of  such  breaking  or  entering  armed  with  a  dangerous  weapon,  or 
arming  himself  in  such  house  with  a  dangerous  weapon,  or  commit- 
dng  AH  aesanlt  upon  any  ;  person  lawfully  being  in  such  house 
*    *     *     on  conviction  shall  suffer  the  punishment  of  death." 

That  of  Sec.  851  is  identical  with  that  of  860,  except  that  it  says 
"without  l>eing  armed  with  a  dangerous  weopon,  or  without  arming 
himself  in  such  house  with  a  dangerous  weapon,  and  without  com- 
mitting an  assault  upon  any  person  lawfully  being  In  such  house;" 
and  the  maximum  punishment  therefor  is  imprisonment  at  hard  labor 
fnr  fourteen  years. 

That  of  Sec.  862  is,  likewise,  identical  with  that  of  the  latter, 
except  that  it  is  restricted  to  the  breaking  and  entry  into  a  shop, 
store,  etc. 

These  three  sections  are  somewhat  amplified  by  that  of  864,  which 
declares  in  general  terms  that — 

'*  Whoever,  with  intent  to  rob,  steal,  commit  a  rape  or  any  other 
crime,  shall  in  the  night-time  enter  without  breaking  or  in  the  daytime 
breaks  or  enter  any  dwelling  hovse  or  outhouse  thereto  adjoining  and 
occupied  therewith,  or  any  office,  shop  or  warehouse,  etc.     *     *     * 
Bhall  be  imprisoned  at  hard  labor  not  exceeding  five  years." 

The  italicized  paragraphs  of  the  foregoing  sections  will  direct 
attention  to  the  salient  parts  in  making  a  comparison;  and  they 
clearly  show  that  the  crime  of  burglary  is  based  upon  the  act  of 
breaking  and  entering  in  the  night- time  a  house  of  some  description, 
except  the  last  one. 

And  it  declares  that  ^'  whoever,  with  intent  to  rob,  steal,  commit  a 
rape  or  any  other  crime,  shall  in  the  night- tim^  enter  without  break' 
ing;"*^  or  whoever,  with  intent  to  rob,  steal,  commit  a  rape  in  the  day- 
time,  break  or  enter  any  dwelling  house,"  etc. 

Dividing  the  section  into  two  parts,  corresponding  ^  1th  the  two 
orrences  denounced,  it  becomes  apparent  that  the /ormer  is  applicable 
to  the  indictment  in  the  instant  case,  which  charges  the  defendant 
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with  the  crime  of  burglary  in  the  night-time;  bat  that  the  latter   is 
not,  EB  it  denounces  barglary  in  the  daytime. 

There  is  no  question  of  the  fact  that  it  is  an  indictable  offence 
under  this  last  section  for  one  to  break  a  dwelling  bouse,  or  any 
store  or  shop  with  the  intent  to  roby  steal  or  commit  a  rape  therein^  in 
the  daytime;  and  that  it  is  equally  so  to  enter  such  a  house  for  such 
a  purpose  in  the  daytime. 

But  the  statute  distinctly  says  '<  whoever,  with  intent  to  rob,  steal, 
commit  a  rape,  or  any  other  crime,  shall  in  the  night-time  enter  with- 
out breaking ^^^  etc. 

But,  at  all  events,  there  could  not  be  a  burglary  committed  under 
either  section,  whether  by  a  breaking  and  entering,  or  by  breaking 
or  entering,  unless  the  act  be  accompanied  by  an  intent  to  rob,  steal, 
commit  a  rape,  or  some  other  crime. 

The  Attorney  General  has  pointed  out  two  decisions  upon  which  he 
relies  as  affirming  the  proposition  for  which  he  contends. 

In  the  first  one— State  vs.  Miller,  45  An.  1171— we  said:  '<  The 
defendant  was  tried  and  found  guilty  of  barglary  without  a  danger- 
ous weapon." 

Again : 

<<The  verdict  finds  the  defendant  guilty  of  a  part  of  the  charge, 
but  passes  upon  the  whole  by  qualifying  that  the  act  was  committed 
without  a  dangerous  weapon.  *  *  **  In  thus  limiting  their  ver- 
dict it  is  brought  within  the  terms  of  the  case  of  State  vs.  Morris,  27 
An.  481,  in  which  the  issue  decided  is  identical  with  that  of  the  case 
at  bar." 

Referring  to  the  case  cited  we  find  the  statement  qaoted  entirely 
correct. 

The  indictment  in  that  case — State  vs.  Morris — charged  that  the 
defendant  '^did,  with  in*ent  to  kill^  in  the  night  time  break  and  enter 
the  dwelling  house  of  Charles  Coleman,"  etc.,  and  the  verdict  of 
the  jury  was  <'  guilty  of  entering  the  dwelling  of  Charles  Coleman  as 
charged,  but  without  a  dangerous  weapon." 

The  principle  decided  in  those  two  cases  is,  in  our  view,  entirely 
correct,  and  we  adhere  to  the  opinion  expressed  therein,  but  they 
do  not  support  the  charge  given  or  the  verdict  rendered  in  the 
instant  case.  A  verdict  which  finds  the  defendant  ^^  guilty  of  break- 
ing" does  not  respond  to  the  terms  of  our  statute.  It  should  have 
found  that  the  defendant   <<did   feloniously   break   into  a  dwelling 
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house  in  the  nif^ht-time,"  as  was  done  in  State  vs.  Newton,  30  An. 
1253. 

In  State  vs.  McOort,  23  An.  326,  it  was  held  that  when  an  indict- 
meot  chariceB  a  breaking  and  entering,  etc.,  with  iotent  to  steal,  the 
defendant  may  be  convicted  of  entering  without  breaking. 

Bat  it  was  held  in  State  vs.  Disch,  84  An.  1184,  that  on  an  indict- 
ment for  burglary  defendant  can  not  be  convicted  of  a  trespass. 

Ttie  crime  of  burglary  is  statutory  and  our  own  decisions  are  con  • 
trolling. 

A  careful  study  of  the  question  has  satisfied  us  that  the  defendant's 
motion  in  arrest  was  good  and  should  have  been  sustained.  The 
judgment  and  sentence  pronounced  must  be  arrested  and  the  defend - 
sat  discharged.     He  can  not  be  put  twice  in  jeopardy. 

It  is  therefore  ordered  and  decreed  that  the  verdict  and  the  judg- 
ment and  sentence  thereon  based  be  annulled  and  set  aside  and  the 
defendant  discharged  from  custody. 


No.   12,386. 
J.  P.  Dalferbs  vs.  Victor  Maurin. 

Ju  Jfatter  of  (he  Exception. ~The  demand  gave  notice,  definite  enougb,  to  the  defend- 
ant of  the  grounds  of  action.  No  motion  was  made  for  a  bill  of  particulars. 
Kothing  indicated,  during  the  trial,  that  the  petition  did  not  sufficiently  set 
forth  the  cause  of  action. 

Om  Ike  Jferite.— Theyerdict  of  the  Jury  and  the  judgment  of  the  court  are  affirmed 
to  the  extent  that  the  testimony  shows  they  are  correct. 

In  those  particulars  that  plaintiff's  testimony  is  not  corroborated,  the  demand  is 
dismissed  as  in  case  of  non-suit. 

APPEAL  from  the  Twentieth  Jadicial  District  Court  for  the  Parish 
of  Ascension.     Gfuton,  J, 


Edward  N.  Pugh,  Howell  <&  Pagh,  and   John   Marks  for  Plaintiff, 
Appellee. 


£.  N.  Sims  for  Defendant,  Appellant. 


Aigaed  and  submitted  January  6,  1897. 
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Opinion  handed  down  January  18,  1897. 
Rehearing  refused  February  16,  1897. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  This  suit  was  brought  by  the  plaintiff  on  an  account 
for  two  thousand  three  hundred  and  thirty-six  dollars  and  seven 
cents. 

The  following  exception  to  the  petition  was  tried  and  overruled, 
viz. : 

That  the  allegations  are  vague  and  uncertain ;  without  specifica  - 
tion  as  to  time  and  place,  and  without  informing  exceptor  of  the 
nature  of  plaintiff's  cause  of  action. 

Subsequently  the  defendant,  in  his  answer,  pleaded  a  general 
denial. 

The  case  was  tried  before  a  jury  and  a  verdict  rendered  by  the 
requisite  number  of  nine,  in  favor  of  the  plaintiff  for  the  amount 
claimed. 

A  motion  for  new  trial  was  refused,  and  written  reasons  given  for 
the  refusal. 

The  defendant  prosecutes  this  appeal  from  the  judgment. 

First,  as  to  the  exception.  The  plaintiff  in  his  petition  sets  forth 
the  nature  of  his  demand,  the  different  amounts  claimed,  and  the 
respective  dates  of  the  items  of  the  account.  In  addition,  plaintiff 
annexed  the  detailed  account  to  his  petition,  which  he  alleged  the 
defendant  had  acknowledged  and  promised  to  pay. 

Moreover,  it  was  not  suggested  during  the  trial  that  the  aver- 
ments were  too  vague  to  admit  proof  under  them. 

No  bill  of  exception  was  reserved  to  the  admissibility  of  testimony 
during  the  trial  on  grounds  suggestive  of  vagueness  of  the  petition. 

This  brings  us  to  the  merits  of  the  case. 

The  learned  judge  of  the  District  Court,  in  his  written  reasons 
overruling  the  motion  for  a  new  trial,  was  not  favorably  impressed 
by  the  evidence  of  plaintiff's  manager,  upon  which  he  asserts 
the  plaintiff  relied  for  a  verdict.  He  says  that  he  failed  on  cross- 
examination  to  explain  the  various  items  of  the  account  sued  on, 
and  that  he  could  not  detail  them  to  the  extent  of  naming  the 
persons  to  whom  the  money  was  advanced  for  plaintiff's  account 
nor  the  amounts  advanced  to  each;  that  he  invariably  answered  that 
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be  had  on  several  occasions  presented  the  items  of  accoant  to 
defendant,  and  that  the  defendant  ackaowledf^ed  them  to  be  correct 
and  promised  to  pay  them;  that  the  defendant  contradicted  this  evi- 
dence in  every  particular.  That  apon  the  testimony  of  these  two 
witnesses  the  case  went  to  trial,  except  that  there  were  other 
witnesses  who  testified  that  defendant  had  instructed  plaintiff's 
manager  to  advancec  ertain  amounts  to  other  persons,  although 
defendant  swears  that  he  did  not  so  instruct  him. 

The  judge  explains  that  he  did  not  consider,  under  the  circum- 
stances, that  he  had  the  legal  right  of  reversing  the  finding  of  the 
jury,  and  supported  his  ruling  by  quoting  from  the  work  of  Mr. 
Proffat  on  jury  trials,  which  reads :  <<  There  must  be  palpable,  unmis- 
takable error,  before  the  court  is  authorized  to  set  aside  a  verdict.'' 

Asa  preliminary  to  a  review  of  fact,  in  this  case,  we  will  state 
that  which  no  one  denies:  Proof  is  not  admissible  without  plea 
pleaded,  that  the  consideration  was  contra  bonos  mores;  the  only 
question  before  the  court  is  the  indebtedness  vel  non  of  the  defen- 
dant 

We  will  also  state,  in  passing,  that  we  are  not  entirely  in  accord 
with  the  views  expressed  by  our  learned  brother  of  the  District 
Coort,  for  whose  good  judgment  we  entertain  the  highest  regard. 

It  is  true  that  the  authority  to  set  aside  a  verdict  should  be  spar- 
ingly exercised,  and  in  mere  questions  of  fact  the  court  always 
interferes  with  hesitation  and  reluctance. 

None  the  less,  where  the  verdict  of  a  jury  is  clearly  against  the 
weight  of  the  evidence,  a  new  trial  should  be  granted  by  the  judge 
before  whom  the  case  is  tried. 

We  affirm,  however,  that  which  was  said  in  the  <'  written  reasons  " 
of  the  court  a  qua  (in  so  far  as  relates  to  uncorroborated  testimony) 
for  overruling  the  motion  for  a  new  trial : 

"The  corroboration  of  other  testimony  was  needful." 

The  testimony  of  the  defendant  unqualifiedly  contradicted  the 
testimony  of  the  manager  of  plaintiff's  business.  Bat  to  the  extent 
that  the  testimony  of  plaintiff's  manager  is  sustained  by  other  evi- 
dence, we  think  that  the  verdict  of  the  jury  and  the  judgment  of  the 
court  should  be  affirmed. 

The  effect  of  the  general  negation,  of  all  indebtedness,  of  the 
defendant  as  a  witness  is  coanteracted  and  neutralized  by  the  cor- 
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roborating  testimony  of  plaintiff's  other  witnesses  (tiian  his  man- 
ager) . 

This  leads  us  to  an  investigation  of  the  facts,  to  ascertain  in  what 
particular  they  are  corroborative. 

In  addition  to  the  testimony  of  the  manager  that  six  hundred  dol- 
lars of  the  accoont  were  dne,  and  had  been  acknowledged  as  dae  by 
the  defendant,  Max  Dupaty,  not  shown  by  the  record  to  have  had 
any  interest  in  the  controversy,  testifies  that  plaintiff  was  indebted 
to  him  in  1896  in  the  sum  of  six  hundred  dollars. 

He  asked  the  defendant  if  he  would  accept  a  draft  of  plaintiff  in 
favor  of  the  witness  for  that  amount.  Defendant  declined  to  accept, 
but  said :  *'  I  owe  him  that  amount  or  probably  more,  but  that  is  not 
our  agreement  and  I  don't  know  what  I  will  owe  him  at  the  end  of 
the  year.'' 

The  witness  Dupaty  also  testified:  **I  know  that  he  owed  that 
amount." 

We  are  also  of  the  opinion  that  the  item  of  fifty  dollars  paid 
to  Mathieu  merged  in  the  cash  charged,  is  due  for  the  reason 
that  with  enough  particularity  the  manager  as  a  witness  details  how 
the  indebtedness  arose.  It  was,  we  think,  incumbent  upon  the 
defendant  to  rebut  this  testimony  by  more  than  his  sworn  denial.  It 
was  not  shown  that  Mathieu,  the  creditor,  had  left  and  was  not 
within  the  reach  of  the  court's  process. 

To  the  additional  amount  of  thirty-eight  dollars  there  is  also  cor- 
roborative testimony;  making  a  total  of  six  hundred  and  eighty - 
eight  dollars  ($688) .  There  is  ample  testimony  of  record  sustaining^ 
the  claim  made  that  defendant  gave  orders  to  plaintiff'  manager  to 
pay  for  his  account  to  different  persons.  This  testimony,  we  think, 
is  corroborative  to  the  amount  of  the  indebtedness  we  consider 
proven. 

The  weight  of  the  evidence,  we  think,  sustains  the  correctness  of 
the  verdict  and  the  judgment  of  the  court  to  this  amount.  The 
record  presents  facts  and  testimony  sufficient  to  a  decision  upon  the 
items  stated.  As  to  the  remainder  of  the  account,  to -wit:  thirteen 
hundred  and  fifty-eight  dollars  and  seven  cents  ($1858.07),  we  think 
that  the  testimony  does  not  sustain  the  verdict. 

''  It  may  become  the  duty  of  the  appellate  court  to  pronounce  on  a 
question  of  fact  in  direct  opposition  to  the  verdict  of  a  jury.  Hosea 
vs.  Miles,  13  L.  107,  110. 
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The  decision  jast  cited  and  the  decisions  in  Collins  vs.  Hamilton, 
U  L.  343;  mUer,  Lyon  &  Oo.  vs.  Ooppel  &  Carry,  89  An.  881,  justify 
iH  in  rendering  a  final  judgment  in  this  case  in  so  far  and  to  the 
imoont  the  evidence  and  facts  of  record  enable  us  to  pronounce 
such  a  judgment. 

As  it  may  be  that  the  plaintiff  or  his  manager  may  explain  the 
items  of  their  account  and  support  them  by  sufficient  testimony  we 
dismiss  the  demand  for  the  balance  of  fourteen  hundred  and  eight 
dollars  and  seven  cents  ($1408.07)  as  in  case  of  non-suit. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  amended  by  reducing  the  amount  from  two  thou- 
nod  and  ninety- six  dollars  to  six  hundred  and  eighty -eight  dollars 
(♦688). 

As  amended  the  judgment  appealed  from  is  affirmed  at  appellee's 
costs  on  appeal. 


No.  12,398. 

State  ex  rel.  Ellen  Johnson  vs.  Judges  Leake  and  Thompson, 
of  the  foubth  clbcuit  coubt. 

Woere  after  the  seleotlon  of  a  member  of  the  bar  to  aid  in  the  deoislon  In  respect 
to  which  the  lodges  of  the  Court  of  Appeals  disagree,  one  of  the  disagreeing 
jodgee  retires  and  his  successor  enters  on  the  duties  of  the  office,  the  functions 
of  the  selected  member  of  the  bar  ceases.  He  must  act  with  the  two  fudges 
and  can  not  act  at  all  unless  they  disaf^^ree.  Constitution,  Art.  101 ;  Amendment 
Acta  1882,  Ko.  125,  p.  174. 


0 


N  APPLICATION  for  Writs  of  Certiwari,  Prohibition  and  Manda- 


W.  B.  Kemp  and  O.  N.  Ogden  for  Relatrix. 


Respondent  in  propria  persona. 


Sabmitted  on  briefs  Jannary  23,  1897. 
Opinion  handed  down  February  1,  1896. 


The  opinion  of  the  court  was  delivered  by 

MiIjL£B,  J.     The  relatrix  seeks  to  restrain  the  judges  of  the  Cir- 
CQJt  Court  of  Appeals  for  the  Fourth  Circuit  from  proceeding  in  the 
22 
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trial  of  an  appeal  from  the  judgment  she  recovered  in  the  District 
Gonrt  for  the  parish  of  Tangipahoa. 

The  relatrix  avers  that  on  that  appeal  the  judges  of  the  Oircuit 
Court  disagreed,  one  of  them  being  of  opinion  the  judgment  of  the 
lower  court  should  be  affirmed,  the  other  that  the  judgment  should 
be  reversed ;  that  thereupon,  in  accordance  with  the  Constitution, 
they  selected  a  lawyer  to  aid  in  the  determination  of  the  case,  the 
order  for  his  appointment  being  spread  on  the  minutes;  that  subse- 
quently the  term  of  office  of  one  of  the  disagreeing  judges  having 
expired,  his  successor  was  appointed,  who  is  now  acting;  that  no 
decision  having  been  reached  in  the  case  at  the  recent  term  of  court, 
the  rule  was  taken  by  defendant  in  the  appeal  to  set  aside  the  order 
appointing  the  member  of  the  bar  to  act  as  judge,  and  at  this  point 
the  relatrix  conceiving  that  the  order  of  the  lower  court  for  the  ap- 
pointment of  the  member  of  the  bar  could  not  be  revoked,  made  the 
present  application  to  this  court. 

The  judicial  function  is  to  be  performed  by  the  judges  elected 
or  appointed,  except  when  they  can  not  agree ;  when  that  occurs, 
instead  of  allowing  the  judgment  of  the  lower  court  to  stand,  the 
rule  when  this  court  was  composed  of  four  and  that  of  the  courts 
of  appeal,  until  changed  by  the  constitutional  amendment,  there  is 
now  the  provision  that  a  member  of  the  bar  shall  be  selected  to 
aid  the  disagreeing  judges  of  the  Court  of  Appeals.  Const.,  Art. 
101;  Amendment  Acts  1882,  p.  174,  No.  125.  This  displacing 
of  the  judge  to  secure  a  decision  arises  from  the  necessity  then  exist- 
ing. But  if  before  any  decision  is  reached  in  the  case,  to  aid  in  the 
decision  of  which  the  member  of  the  bar  is  called  upon,  that  neces- 
sity ceases  by  the  election  of  the  judge  to  supersede  one  of  the  dis- 
agreeing judges,  it  is  difficult  to  perceive  any  reason  for  the  continu  - 
ance  of  the  functions  of  the  member  of  the  bar.  It  is  urged  in  this 
case  that  the  opinion  of  the  superseded  judge  having  been  favorable 
to  the  relatrix,  that  fact  entitles  her  to  demand  that  the  member  of 
the  bar  shall  continue  in  his  functions.  It  is  quite  as  apt  to  occur  in 
a  case  like  this  that  the  opinion  of  the  retiring  judge  would  be  against 
the  litigant.  Whether  the  case  shall  be  determined  by  the  two 
present  judges,  between  whom  there  is  as  yet  no  disagreement,  or 
with  the  aid  of  a  member  of  the  bar  selected  when  in  the  then  con- 
stitution of  the  court  there  was  a  failure  to  agree,  is,  it  seems  to  us, 
not  at  all  dependent  on  the  opinion  that  may  have  been  formed  by 
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the  retiriii£^  jadge.  It  is  simply  the  disagreement  of  the  two  judges, 
not  their  respective  opinions,  that  affords  occasion  for  the  interposi- 
tion of  another  to  aid  in  determining  the  controversy.  Nor  is  it 
apparent  that  the  litigant  in  this  case  is  in  any  worse  condition  by 
referring  her  suit  to  the  incoming  judge.  If  the  member  of  the  bar 
coold  be  deemed  competent  to  act,  and  the  incoming  judge  entitled 
to  no  participation,  the  opinion  of  the  member  of  the  bar,  if  in  con  - 
foimity  with  that  of  the  judge,  would  give  the  relatrix  the  judgment. 
Her  fate  would  thus  rest  with  the  member  of  the  bar.  If  he  disagree 
with  the  judge,  the  incoming  judge  being  excluded,  she  would  get  no 
judgment,  for  there  is  no  legal  contemplation  of  a  disagreement 
between  one  judge  and  the  member  of  the  bar.  .He  is  to  act 
with  two,  not  one  judge.  Amendment  to  the  Oonstitution,  Art. 
101,  Acts  1882,  p.  174,  No.  125.  On  the  other  hand,  if  the  mem- 
ber of  the  bar  is  excluded  because  by  the  election  of  a  judge  since 
the  disagreement  of  the  court,  then  the  litigant  secures  the  aid  of 
the  new  jadge  unbiased  by  any  previous  opinion ;  if  he  agrees  with 
the  other  judge,  the  litigant  is  in  the  same  condition  as  if  the  member 
of  the  bar  had  acted  and  concurred.  And  if  the  two  judges  disagree, 
then  a  final  determination  can  be  secured  by  selecting  a  member  of 
the  bar.  It  is  further  contended  that  the  member  of  the  bar  once 
selected  he  becomes  the  umpire ;  that  the  power  of  the  court  with 
re8i>ect  to  the  case  is  exhausted.  The  answer  to  this  argument  is 
the  member  of  the  bar  is  not  an  umpire.  He  is  to  concur  with  one  or 
other  of  the  judges.  If  in  this  condition  of  this  case,  the  participation  of 
the  incoming  judge  was  denied  and  there  should  be  no  concurrence 
of  the  other  judge  and  the  member  of  the  bar,  there  could  be  no 
deeision,  for  there  is  no  umpirage  known  to  the  Constitution  to  adjust 
a  difference  between  the  member  of  the  bar  selected  and  a  single 
jud^e.  In  our  opinion  the  member  of  the  bar  chosen  under  Art.  101 
of  the  Constitution  as  amended  can  act  only  in  concurrence  with  the 
two  judges  of  the  Court  of  Appeals  and  can  not  act  at  all,  unless  the 
judges  disagree.  The  functions  of  the  member  of  the  bar  selected  in 
this  case,  when  the  disagreement  existed,  ceased  necessarily,  when 
one  of  the  disagreeing  judges  retired  and  his  successor  was  elected. 
The  orders  for  the  writs  herein  applied  for  are  set  aside  and  the 
application  is  denied. 
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No.  12,856. 
A.  Eltbinoham  vs.  R.  T.  Clarkb  and  R.  W.  Pbinglb. 

The  law  recognizes  that  the  order  setting  aside  a  sequestration  on  defendant's 
bond,  resulting  in  compelling  the  resort  by  plaintiff  to  another  suit  for  relief, 
or  in  other  respects  changing  his  position  to  his  prejudice,  may  work  irrepar- 
able injury,  and  is  appealable,  and  to  this  class  belongs  the  order  to  dissolve 
on  bond  the  plaintiff's  writ  of  sequestration  Issued  to  hold  the  property  of  a 
corporation  subject  to  the  adjustment  of  the  rights  of  the  co- proprietors  to  be 
made  in  the  suit  pending  for  that  purpose.  Code  of  Practice,  Art.  666;  9  Mar- 
tin, 801 ;  13  An.  581 ;  14  An.  57;  State  ex  rel.  Street  yb.  Judge,  86  An.  615;  State  ex 
rel.  Roth  vs.  Judge,  88  An.  49. 

When  the  corporate  business  is  ended  and  nothing  remains  except  to  dispose  of 
the  corporate  property  by  sale  or  division  in  kind  to  make  the  division  be- 
tween the  CO- proprietors  in  accordance  with  the  adjustments  of  their  accounts 
as  corporators  and  co* proprietors  of  the  property,  one  of  them  is  entitled  to  a 
sequestration  or  other  conservatory  writ  to  prevent  an  arbitrary  disposition 
of  the  property  to  his  prejudice.    Code  of  Practice,  Art.  273;  38  An.  49;  2  An.  87. 

Nor  is  the  right  to  this  protection  afforded  by  the  conservatory  writs  affected  by 
the  fact  that  the  property  is  in  the  hands  of  liquidating  commissioners. 

The  court  may  ex  officio  direct  the  sequestration  of  property  the  subject  of  litiga- 
tion when  requisite  to  protect  the  rights  of  the  litigants.  Code  of  Practice, 
Art.  273;  3i  An.  846. 

A  PPEAL  from  the  Eighth  Jadicial  District  Court  for  the  Parish  of 
-^  Concordia.    Doiggy  J. 


Lazaru8y  Moore  A  Luce  and  Elam  <S:  Dale  for  Plaintiff,  Appellant. 


Boatner  <&  Hough  for  Defendants,  Appellees. 


Argued  and  submitted  January  19,  1897. 
Opinion  handed  down  February  1,  1897. 


The  opinion  of  the  court  was  delivered  by 

MiLLBB,  J.  This  is  an  appeal  by  plaintiff  from  the  order  dissolv- 
ing on  the  bond  of  defendants  the  sequestration  obtained  by  him  of 
the  property  of  the  corporation  of  which  he  and  defendants  were 
shareholders. 

The  plaintiff  and  defendants  were  substantially  the  owners  of  all 
the  capital  stock,  the  other  shareholders  being  only  nominally  inter- 
ested and   introduced   only  to  make   up   the   number  required  to 


FORTY-NINTH  ANNUAL  REPORTS,  1897.  341 

EltrlDgbam  tb.  Clarke  and  Pringle. 


organise  a  corporation.  Its  business,  the  execution  of  work  on 
levees,  proving  unprofitable,  the  plaintiff  and  defendants  agreed 
that,  with  the  completion  of  the  levee  contracts  then  on  hand,  the 
bnainess  of  the  corporation  should  cease  and  a  liquidation  of  its 
affain  should  be  effected.  This  liquidation  proceeding  under  the 
control  of  all  three  of  the  parties  to  this  suit,  not  resulting  satisfac- 
torily, a  suit  was  brought  by  one  of  them,  Priugle,  for  a  dissolution 
and  settlement  of  the  business.  But  while  that  suit  was  pending,  a 
corporate  meeting  was  held,  at  which  Pringle  and  Clarke,  the  two 
defendants  in  this  case,  adopted  resolutions  over  the  protest  of  . 
Eltringbam,  the  plaintiff,  by  which  it  was  proposed  to  sell  or  divide 
the  property  of  the  corporation  and  liquidate  its  affairs,  the  liquida- 
tion to  be  conducted  by  the  three  parties,  but  the  majority  to  con- 
trol. At  this  meeting  Pringle  and  Clarke  voted  together,  and  the 
plaintiff,  by  contrary  resolution  and  his  protest,  placed  himself  in 
opposition.  The  effect  of  the  resolutions  was  to  dispense  with  the 
functions  of  the  court  invoked  to  settle  the  rights  of  the  parties, 
and  virtually  subjected  the  plaintiff  to  that  method  of  disposing 
of  the  corporate  property,  and  adjusting  his  rights  as  his 
two  associates  acting  in  concert  might  determine.  The  plaintiff 
then  appealed  to  the  court.  His  petition  averred  the  pendency  of 
the  suit  to  settle  the  partnership;  that  the  Tesolutions  of  his  fellow - 
corporators  propoTsed  to  give  to  them  the  power  of  disposing  of  the 
corporate  property  by  sale  or  division;  that  he  disagreed  with  them 
as  to  the  method  of  liquidation;  that  they  had  control  and  possession 
ot  the  property,  were  about  dividing  it  extra -judicially  and  illegally, 
it  not  being  susceptible  of  a  division  in  kind,  only  to  be  made  if 
practicable,  by  the  courts;  that  a  settlement  of  accounts  was  neces- 
sary, and  he  prayed  for  a  writ  of  sequestration  and  an  injuction  to 
arrest  the  action  of  the  defendant.  The  .writ  issued  and  was  exe- 
cated;  then  there  was  an  application  by  the  defendants  to  bond, 
declined  by  the  judge,  but  thereafter  renewed  was  granted  in  the 
absence  of  the  judge  of  the  district,  by  the  judge  of  the  Sixth  Judi- 
cial District  Court,  which  embraces  the  parishes  of  Iberville,  West 
Baton  Rouge  and  Pointe  Coupee.  From  that  order  the  plaintiff 
prosecutes  this  appeal,  and  the  defendants  move  to  dismiss  on  the 
ground  the  order  to  bond  can  work  no  irreparable  injury. 

The  Code  implies  the  general  rule  that  interlocutory  orders  are 
not  appealable,  but  grants  the  appeal   whenever  the  interlocutory 
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order  is  calculated  to  work  Irreparable  injury.  The  character  of  the 
the  right  sought  to  be  protected  by  the  sequestration  determines 
whether  the  order  dissolving  the  seizure  is  appealable.  Where  the 
demand  of  plaintiff  is  simply  for  debt  secured  by  privilege,  and  his 
writ  of  sequestration  is  dissolved  by  the  substitution  of  a  bond  for 
the  property,  no  appeal  lies,  the  bond  affording  him  complete  pro- 
tection. Thus  the  case  cited  by  defendants  from  21  An.,  Wolff  vs. 
McKinney,  p.  634,  and  similar  decisions,  hold  that  the  order  to  bond 
a  sequestration  for  a  money  demand  secured  by  privilege  is  not 
appealable.  But  it;  is  entirely  differeot  when  the  plaintiff  resorts 
to  this  writ  for  the  protection  of  a  right  of  property,  and  in 
our  view  this  case  is  an  illustration  of  that  difference.  The  seques- 
tration was  auxiliary  to  the  suit  to  settle  the  corporate  affairs. 
The  writ  sought  to  keep  the  property  subject  to  such 
judgment  as  the  court  might  render  between  the  co- proprietors  of 
the  corporate  property.  If  this  order  to  bond  stands,  the  property 
is  withdrawn  from  the  control  of  the  court.  If  the  plaintiff  in  his 
demand  for  sequestration  obtains  relief  he  will  have  to  seek,  in  some 
further  proceedings,  that  remedy  which  is  prompt,  direct  and  com- 
plete, if  instead  of  dissolving  the  writ  the  corporate  property  remains 
in  the  sheriff's  hands  to^abide  the  orders  and  judgment  for  the 
disposition  of  the  property  and  adjusting  the  rights  of  the  cor- 
porators. When  the  bonding  of  the  writ  will  compel  the  plaintiff  ta 
resort  to  another  suit  for  relief  it  has  been  held  the  order  to  bond  is 
appeable,  and  generally  it  may  be  stated  whenever  the  bonding 
changes  the  position  of  the  plaintiff  in  the  writ  to  his  prejudice  he  is 
entitled  to  appeal.  To  permit  a  co- proprietor  to  take  into  his  pos- 
session and  convert  the  joint  property  under  his  bond  for  its  restitu- 
tion changes  the  right  of  property  for  a  circuitous  and  uncertain  law- 
suit on  a  bond,  and  in  this  case  defeats  that  relief  to  be  afforded  in  the 
suit  to  settle  joint  interests,  the  court  having  the  property  under  its 
control.  An  order  to  bond  leading  to  such  results  is,  in  our  opinion, 
clearly  appealable.  The  language  of  one  of  the  decisions,  in  dealing 
with  this  question,  is  applicable,  <<the  sequestration  improperly  dis- 
solved might  forever  deprive  the  plaintiff  of  the  object  of  his  suit." 
State  vs.  Judge,  9  Martin,  301;  see  also  Johnston  vs.  Johnston,  13 
An.  681;  White  &  Trufant  vs.  Oazenave,  14  An.  67;  36  An.  616;  3& 
An.  49.  The  motion  to  dismiss  is  therefore  denied. 
On  the  merits  it  is  shown  that  the  corporate  business  is  ended. 
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There  are  no  debtB  to  be  paid,  or  if  there  are  we  infer  there  are  funds 
for  their  payment.  All  that  remains  for  the  settlement  of  the  cor- 
porate affairs  is  to  adjnst  the  acconnts  of  the  corporators  and  to  dis- 
tribate  the  corporate  property  or  its  proceeds  if  a  sale  is  requisite. 
The  charter  provides  for  three  commissioners  to  liquidate  the 
corporation.  The  resolutions  provide  for  three,  but  practically  gave 
the  control  to  two,  and  that  in  view  of  the  relations  of  the  parties 
shown  by  the  record,  is  practically  the  ezdnsion  of  the  plain- 
tiff. We  do  not  appreciate  that  the  liquidating  officers  of  a 
corporation  have  arbitrary  power  to  dispose  of  the  property  com- 
mitted to  their  charge.  The  law  protects  the  interest  of  each  of  the 
co-proprietors.  It  might  well  be  that  a  division  in  parts  of  a  plant, 
SQchasthis  corporation  possesses,  would  be  to  sacrifice  the  prop- 
erty, and  a  sale  in  its  entirety,  the  only  proper  division.  The  law 
proYides  for  one  or  the  other  method  in  partition  between  co- pro- 
prietors. Civil  Code,  Arts.  1339  et  seq.  When  the  partition  is  in 
kind  there  is  the  provision  in  the  Code  for  lots  to  be  drawn,  and  so 
composed  as  to  secure  equality  in  the  division.  Arts.  1364  et  8eq. 
The  resolutions  in  this  case  giving  the  power  of  disposition  to  the 
two  commissioners,  the  allegation  in  the  petition  is,  that  they  pro- 
pose to  make  an  illegal  and  arbitrary  division.  A  disposition  of  the 
joint  property  violative  of  the  rights  of  one  of  the  co- proprietors 
voold,  in  our  view,  authorize  a  resort  to  the  writ  of  sequestration. 
The  import  of  the  petition  is  that  the  commissioners  propose  to 
divide  the  plant  when  that  division  would  be  injurious  to  plaintiiT, 
and  to  divide  as  suited  them,  the  plaintiiT  to  submit  to  any  allot- 
ment they  choose  to  designate  for  him.  We  think  the  law  afforded 
plaintiff  protection  by  its  conservatory  writs  against  any  such  pro- 
cedure. These  resolutions  were  adopted  in  the  face  of  the  pending 
sait  to  settle  the  corporate  affairs.  The  pendency  of  the  suit  is 
averred  in  plaintiff's  application  for  the  writ.  There  is  a  power  in 
the  courts  ex  officio  to  direct  the  sequestration  of  property  to  protect 
the  rights  of  the  litigants.  Code  of  Practice,  Art.  273;  Allen,  West 
&  Bosh  vs.  Whetstone,  38  An.  849.  It  is  relief,  or  rather  protec- 
tion, of  the  same  nature  as  that  afforded  by  the  appointment  of 
receivers.  In  this  point  of  view  the  condition,  we  think,  author- 
ized the  sequestration,  and  in  any  aspect,  the  threatened  violation 
of  the  right  of  property  entitles  the  suitor  to  the  preventive  remo- 
ves prescribed  by  our  law.     38  An.  49;  Qridley  vs.  Connor,  2  An. 
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87.  We  are  of  opinion  the  writ  properly  issued.  It  is  calcniated  to 
secare  efficacy  to  the  suit  to  settle  the  corporate  business,  that  is  to 
adjust  the  accounts  between  the  co- proprietors  and  give  to  each  the 
share  of  the  corporate  property  to  which  he  may  be  decreed  en- 
titled. This  relief  our  courts  are  competent  to  give,  and  in  this 
case  the  settlement  is  not  at  all  difficult.  We  therefore  shall  set 
aside  the  order  to  bond,  maintain  the  sequestration  with  a  view 
to  hold  the  property  subject  to  the  orders  and  decree  of  the  courts 
in  the  pending  suit.  This  method  it  seems  to  us  will  secure  the 
right  of  all  and  end  a  controversy  between  corporators  interested 
only  in  the  division  of  the  remaining  corporate  property. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  order  to 
bond  the  property  seized  under  the  writ  of  sequestration  be  set 
aside,  the  writ  maintained,  and  that  the  property  be  held  subject  to 
the  orders  and  decree  of  the  lower  court  in  the  suit  to  settle  the 
partnership. 


S  m\  No.  12,848. 

Peoples  Bank  op  New  Orleans  vs.  George  P.  P.  David  bt  als. 

This  decision  affirms  that  gtyen  in  Peoples  Bank  vs.  David  et  clU.^  49  An.,  ante,  p.  136. 

APPEAL  from  the  Oivil  District  Court  for  the  Parish  of  Orleans. 
Elli8y  J. 


E,  Howard  McCaXeb  for  Plaintiff,  Appellee. 


Charles  F.    Claibome  and  Merrick  <&  Merrick  for  Tutor  of  Minors 
Agnelly,  Defendants,  Appellants. 


Submitted  on  briefs  December  16,  1896. 
Opinion  handed  down  February  1,  1897. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  This  is  an  appeal  by  the  tutor  of  the  minors  Agnelly, 
from  the  judgment  in  this  case,  the  subject  of  the  other  appeal, 
recently  decided  by  us. 

For  the  reasons  assigned  in  that  decision,  it  is  now  ordered  that 
the  judgment  appealed  from  be  affirmed. 


I 


Rogers  A  Dodds  for  Defendants,  Appellants. 


Arfcaed  and  submitted  January  9,  1897. 
Opinion  handed  down  Febuary  1, 1897. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  defendants  were  arrested  on  a  charge  of  having 
violated  Sec.  7  of  City  Ordinance  No.  6022,  and  Ordinance  No. 
4788,  as  amended  by  Ordinance  No.  4334 ;  and  upon  the  trial  they 
interposed  a  motion  to  quash  the  affidavits,  on  the  ground  that  they 
preferred  against  them  no  offence  known  to  or  covered  by  said 
ordinances. 

This  motion  was  submitted  upon  an  agreed  statement  of  facts ;  and 
same  having  been  overruled,  the  Recorder  sentenced  each  of  defend- 
ants to  pay  a  fine  of  twenty-five  dollars,  and,  in  default  of  payment, 
to  suffer  thirty  days'  imprisonment  in  the  parish  prison,  and  from 
that  decree  they  prosecute  this  appeal. 

The  following  is  substantially  the  statement  of  facts  upon  which 
the  case  was  submitted,  viz. : 

That  Clayton,  one  of  the  defendants,  was,  on  the  7th  of  July, 
1896,  the  general  superintendent  of  the  Southern  Chemical  and 
Fertilizing  Company,  Limited,  and  at  that  date  instructed  and 
directed  Freitas,  his  co-defendant,  to  dump  garbage  in  the  vacant 
lot  indicated  in  the  aforesaid  affidavits;  and  that  he  did  dump  the 
garbage  accordingly.      That   the   *' garbage   so  dumped  was  mixed 
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No.   12,298.  I  4»"l46 

1111    118 

THE  State  of  Louisiana  vs.  J.  Fbbitas   and   Thomas   A.  40  m\ 

Clayton. 

Under  the  limited  jurisdiction  of  this  court  In  reference  to  appeals  from  the  courts 
of  city  recorders,  the  question  of  the  guilt  or  innocence  of  a  party  prosecuted 
nDdera  city  ordinance  can  not  be  determined  on  appeal  from  such  a  court; 
but  the  evidence  adduced  on  the  triul  in  such  court  may  be  examined  for 
the  purpose  of  determining  the  constitutionality  or  legality  of  the  fine  or  for- 
feiture Imposed  in  the  ordinance,  but  not  that  imposed  under  it. 

A  PPBAL  from  the  First  Recorder's  Court  of  the  City  of  New 
i\    Orleans.     Finnegan^  J. 
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garbage,  composed  of  market  sweepings,  onions,  potatoes,  rem. 
nants  of  beefsteaks,  and  everything  that  would  come  from  a  kitchen 
and  a  yard,"  etc. 

<'  That  Ordinance  No.  6022,  Administration  Series,  of  the  city  of 
New  Orleans  is  a  valid  and  subsistiog  ordinance  of  said  city  of 
New  Orleans ;  that  Sec.  7  of  said  ordinance  was  in  force  at  the  time 
(of  said  occurrence)  ;  and  that  said  ordinance,  together  with  Ordi- 
nance No.  4788,  as  amended  by  Ordinance  No.  4834,  are  ezisting^ 
ordinances  of  the  city. 

''  It  is  further  admitted  that,  at  the  date  aforesaid,  the  city  had  not 
designated  any  definite  and  certain  locality  to  be  used  for  the  pur- 
pose of  dumping  garbage." 

On  this  statement  there  was  no  question  raised  and  decided  in  the 
recorder's  court  of  the  unconstitutionality  or  illegality  of  either  of  the 
ordinances  which  are  drawn  in  question;  and,  consequently,  there  is 
none  involved  in  this  appeal.  On  the  contrary,  the  distinct  admis- 
sion is  that  the  ordinances  in  question  are  valid. 

Indeed,  the  motion  to  quash,  inferentially,  at  least,  admits  the 
legality  and  validity  of  the  city  ordinances  by  alleging  that  they  pre- 
ferred against  defendants  no  charge  known  to  or  covered  dy  them. 

This  being  the  case,  the  evidence  is  not,  in  any  event,  reviewable 
on  appeal  by  this  court ;  and,  to  determine  the  merits  of  the  motion, 
an  examination  of  the  evidence  would  be  necessary. 

In  State  vs.  Fourcade,  45  An.  717,  this  court,  after  citing  and 
making  a  careful  examination  and  analysis  of  authorities  bearing  on 
the  question,  said: 

'*  The  questions  of  fact  which  the  Supreme  Court  is  required^ 
under  Art.  81  of  the  Constitution  of  1879,  to  examine  into  in  respect 
to  the  constitutionality  or  legality  of  a  fine,  forfeiture  or  penalty,  are 
those  which  are  necessary  to  be  investigated  for  the  purpose  of 
determining  those  questions  as  to  the  fine,  forfeiture  or  penalty 
imposed  in  an  ordinance  of  a  municipal  corporation,  not  those  which, 
if  the  ordinance  be  upheld,  go  to  establish  the  guilt  or  innocence  of 
the  accused  under  the  ordinance." 

In  other  words,  the  guilt  or  innocence  of  a  party  prosecuted  under 
a  city  ordinance  is  not  examinable  by  this  court  on  an  appeal  from 
the  court  of  a  city  recorder;  but  the  evidence  adduced  on  the  trial  in 
the  recorder's  court  may  be  examined  for  the  sole  purpose  of  deter- 
mining the  constitutionality  or  legality  of  the  fine  imposed  in  the 
ordinance,  but  not  that  imposed  under  it. 
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The  qnestion,  correctly  speaking,  is  that  of  the  legality  of  the  fine 
under  the  ordinance^  and  not  its  legality  under  the  facta  adduced  at  the 
trial.    State  vs.  Zurich,  just  decided. 

In  order  to  remedy  such  errors  or  defects  as  the  defendants' 
motion  implies,  some  process  other  than  an  appeal  should  be 
resorted  to. 

We  will  reserve  that  right. 

Entertaining  this  view  of  the  legal  situation,  we  feel  constrained  to 
dismiss  the  appeal,  and  it  is  so  ordered. 


No.  12,168. 
New  England  Mortgage  Security   Company  vs.   Mrs.   S.   J.. 

Metcalfe  bt  als.  40  347 

100    315 

Third  Opposition  of  Miss  S.  B.  Metcalfe*  ^^  ^^^ 

Tbe  third  opponent  claimed  a  mortgage  prior  in  rank  to  the  mortgage  of  plaintiff. 
She  alleged  that  tbe  appointment  of  her  mother  as  her  tutrix  was  an  absolute 
nullity,  no  inventory  having  been  made  and  recorded  before  tbe  appointment, 
and  that  she  (the  ward)  remained  with  her  rights  against  the  succession,  and 
that  her  mother  was  an  intermeddler  and  not  a  tutrix. 

Before  tbe  appointment  of  the  mother  as  tutrix,  the  uncle  of  the  minor  took  an 
affidavit  showing  the  amount  du6  to  tbe  latter,  and  had  it  recorded. 

It  was  as  if  an  extract  of  tbe  inventory  bad  been  recorded.    35  An.  912. 

Article  321  of  tbe  Code  can  well  be  construed  in  this  case  with  Art.  804  of  tbe  Code. 

The  court  holds:  That  in  no  case  where  tbe  facts  are,  as  in  this  case,  the  right  of 
the  tutrix  can  be  questioned  collaterally.    36  An.  329. 

\  PPEAL  from  the  Eighth  Judicial  District  Court  for  the  Parish  of 
*^    Concordia.     Philip  Hough,  J.  ad  hoc. 


Elam  A  Dale  and  DenSgre,  Blair  <fir  Denigre  for  Plaintiff,  Appellant. 


John  8.  Boatner  for  Third  Opponent,  Appellee. 


Argaed  and  sabmitted  Jannary  18,  1897. 
Opinion  handed  down  February  1,  1897. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.    This  was  an  action  of  the  plaintiff  company  to  fore  - 
close  a  mortgage  on  the  Ackland  plantation  situated  in  the  parish  of 
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Oatahoula.  The  plantation  was  owned  by  Mrs.  S.  J.  Metcalfe.  Her 
two  children,  R.  S.  Metcalf  and  Sallie  B.  Metcalfe,  signed  the  notes 
held  by  plaintiff  as  makers  with  the  mother,  and  also  signed  the  act 
of  mortgage  as  mortgagors.  They  were  not  the  owners  of  the  prop  - 
erty.  Miss  Sallie  B.  Metcalfe  claimed  that  she  had  a  mortgage  upon 
the  property,  bat  that  she  did  not  know  that  she  had  a  mortgage 
on  the  property  at  the  time  she  signed  the  notes  and  ezecated  a 
mortgage  in  favor  of  plaintiff.  The  mortgagors  were  all  made  defen- 
dants in  the  foreclosure  proceeding^. 

Just  prior  to  the  sale  under  the  mortgage  to  plaintiff,  Miss  Sallie 
B.  Metcalfe  enjoined  the  sheriff  from  paying  the  proceeds  to  the 
plaintiff  company  on  the  ground  that  her  averred  mortgage  was 
prior  in  rank,  and  in  addition,  that  she  was  not  a  debtor  as  claimed. 
Her  mother,  Mrs.  S.  J.  Metcalfe,  she  alleged,  received  for  her  ac- 
count as  a  minor  the  amount  she  claimed  in  the  petition ;  that  she 
had  not  qualified  as  her  tutrix,  although  she  filed  an  account  of 
what  she  calls  her  tutorship  in  which  she  acknowledged  the  amount 
of  her  indebtedness. 

She  alleged  that  she  will  oppose  the  account  and  seek  to  hold  her 
mother  responsible  as  an  intermeddler.  The  mother  and  tutrix  was 
not  cited  to  answer  the  opposition  and  has  not  filed  an  appearance. 

The  defendant  in  the  proceedings  by  third  opposition  filed  an 
exception  of  no  cause  of  action  and  pleaded  an  estoppel. 

The  judge  of  the  lower  court  having  recused  himself  by  agreement 
of  all  concerned  an  order  was  granted  transferring  the  case  to  be 
tried  before  the  District  Oourt  for  the  parish  of  Ooncordia. 

The  exception  was  tried  and  taken  under  advisement  by  the  court. 
The  record  does  not  disclose  that  it  was  decided. 

Subsequently  an  answer  was  filed  by  the  mortgage  company 
expressly  reserving  all  rights  alleged  by  it  in  its  exception  and  deny- 
ing all  the  averments  of  opponent. 

Further,  the  plaintiff  company  alleging  that  Mrs.  S.  J.  Metcalfe 
was  the  qualified  tutrix  of  Miss  Sallie  B.  Metcalfe  pleaded  the  pre- 
scription of  four  years  against  opponent's  right  to  set  np  any 
claim  against  her  mother  on  account  of  her  acts  of  tutorship,  and, 
lastly,  alleging  that  opponent  is  one  of  the  mortgagors  asked  that 
her  demand  be  rejected. 

The  exception  to  which  we  have  before  referred  was,  after  trial, 
taken  nnder  advisement  on  the  6th  January,  1895.  A  consent  was 
entered  on  the  minutes  to  a  judgment  thereon  at  chambers. 
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April  sobeequent,  the  court  having  failed  to  decide  the  qaestions 
propoanded  by  the  exceptors,  the  plaintiff  company  filed  its  answer. 

A  waiver  of  the  exception,  by  the  answer,  was  suggested  by  counsel 
lor  appeUee  in  the  oral  argament  at  the  bar  and  in  his  brief. 

In  view  of  the  fact  that  the  plaintiff  in  its  answer  to  the  third 
opposition  expressly  reserved  all  of  its  rights,  as  set  forth  in  the 
exception,  it  is  difflcalt  to  conclude  that  an  exception  not  dilatory  is 
waiTod  by  filing  an  answer. 

The  plaintiff  answering,  having  waited  a  reasonable  time  for  a 
deciaion  on  the  exception,  could  not  be  held  to  have  waived  any  of 
hii  rights,  peremptory  in  character,  by  joining  issue  on  the  merits, 
with  reservation  expressly  stated  in  the  answer. 

This  brings  us  to  the  question  of  the  validity  vel  non  of  the 
appointment  of  Mrs.  Metcalfe  tutrix  of  her  daughter,  Miss  Sallie  B. 
Metcalfe. 

The  facts  regarding  her  appointment  are,  that  on  the  14th  of 
Febraary,  1878,  it  was  ordered  to  issue  to  her,  letters  of  tutorship  of 
her  daughter,  a  minor,  on  her  taking  the  required  oath.     She  took 

Ihe  oath  as  tutrix  on  the day  of  February,  1878.     Doubtless  due 

to  an  oversight,  the  blank  space  was  not  filled  by  inserting  the  day 
of  the  month.  Letters  of  tutorship  were  issued  on  the  19th  day  of 
Febmary,  1878;  subsequent,  we  have  every  reason  to  find,  to  the 
day  the  oath  was  taken.  The  letters  of  tutorship  cure  the  slight 
inegolarity  and  supply  the  blank  space  with  the  date  previously 
OTerlooked. 

The  third  opponent,  next  in  order  of  issues,  insists  that  the 
appointment  of  Mrs.  Metcalfe  was  null  and  void,  for  the  reason  that 
no  inventory  was  made,  and  that  there  was,  in  consequence,  no 
certificate  possible  based  upon  an  inventory. 

As  a  question  of  fact,  it  is  true  that  no  inventory  was  ever  made. 

The  third  opponent,  however,  applied  for  a  continuance,  alleging 
therefor  her  inability  to  procure  in  time  for  the  trial  a  copy  of  an 
afSdavit  taken  by  her  uncle,  and  duly  recorded  on  Ist  of  March, 
1876,  and  reinscribed  in  1885,  upon  which  she  based  her  claim  of  a 
legal  mortgage. 

The  defendant,  in  the  third  opposition,  admitted  that  the  affidavit 
bad  been  made  and  recorded  as  alleged,  but  did  not  admit  the  facts 
as  set  forth  in  the  affidavit. 

In  1879,  the  tutrix  made  an  affidavit,  which  was  duly  recorded. 


850  SUPREME  COURT  OF  LOUISIANA. 


Security  Co.  t0.  Metcalfe  et  aU. 


acknowledging  an  indebtedness  to  her  minor  daaghier  of  forty -four 
hundred  dollars. 

As  related  to  jurisdiction,  it  must  be  conceded  that  the  court  had 
authority  to  make  the  appointment. 

It  is  well  settled  when  a  court  has  jurisdiction  of  a  case  its  decrees 
are  conclusive  in  collateral  proceedings.  In  other  words,  although 
the  proceedings  may  have  been  defective  or  irregular,  such  defects 
can  be  taken  advantage  of  by  appeal,  or  by  action  of  nullity,  other- 
wise  a  judgment  of  a  competent  court  might  be  overthrown  in  col- 
lateral proceeding  upon  the  ground  that  the  court  erred  in  passing 
upon  the  facts. 

But  the  third  opponent  assumes  that  the  question  is  jurisdictional. 
In  support  of  her  position  she  invoked  the  article  of  the  Civil  Code 
prohibiting  the  judge  from  appointing  a  tutor,  before  a  certificate 
based  upon  an  inventory  has  bee  a  recorded.  The  express  language 
of  the  article  reads :  '<  Any  appointment  or  confirmation  of  such 
tutor  before  such  recording  shall  be  null  and  void." 

We  greatly  appreciate  the  importance  of  complying  strictly  with 
every  requisite  for  the  protection  of  the  rights  of  minors.  The 
inventory,  it  is  true,  is  a  guarantee  established  by  law  in  the  inter- 
est particularly  of  minors  and  others  who  are  not  sui  juris.  It  is  a 
matter  of  public  order,  good  morals  even,  the  object  being  to  pre- 
vent the  diverting  of  property  from  those  by  whom  it  is  legitimately 
owned. 

But  the  question  before  us  for  determination  is  not  rea  nova.  This 
court  has  passed  upon  a  similar  issue  and  decided  that  there  may  be 
formalities  followed,  equal  in  effect  to  an  inventory  and  to  the  tutor's 
affidavit  of  record,  based  upon  an  inventory. 

In  the  well  considered  case  of  Broussard  vs  Segura,  38  An.  912- 
915,  this  court  said:  *' It  may  be  that  the  father  and  tutor  should 
have  caused  an  inventory  of  his  son's  estate  ta  be  taken — that  for 
not  so  doing  he  is  censurable ;  but  it  does  not  follow  that  on  account 
of  such  dereliction  his  minor  son  should  suffer  when  the  law  afforded 
other  adequate  remedy  which  was  resorted  to." 

The  effect  was  given  to  the  affidavit  of  the  tutor  and  its  record  in 
the  mortgage  office,  without  an  inventory — that  is,  given  to  a  recorded 
affidavit  based  upon  an  inventory.  The  court  in  the  cited  case  ex- 
pressly holds  that  the  tutor  was  the  agent  and  that  in  the  absence 
of  any  written  evidence  of  mortgage  he  was  authorized  to  make  oath 
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and  have  it  recorded  and  thas  secare  the  mortgage.  Here  the  ma- 
ternal uncle  acting  for  the  minor,  having  koowledge  of  the  indebt- 
edness, made  the  affidavit,  and  from  that  date  it  secured  a  minor's 
mortgage.  We  reiterate  the  language  of  that  decision  to  which  we 
adhere  in  the  case  here.  In  the  case  of  Stackhous^  vs.  Zuntz,  35 
An.  529-533,  no  abstract  had  been  recorded  and  no  affidavit  had 
been  made  by  any  one,  and  yet  the  court  decided  that  the 
order  appointing  the  tutor  was  not  void  and  could  not  be  col- 
laterally attacked,  and  thereby  effect  was  given  to  the  two  arti- 
des  of  the  Code,  in  pari  materias,  viz. :  Art.  321  and  Art.  364, 
I  CiYil  Code,  the  latter  of  which  articles  among  the  causes  for  remo- 

I  Tal  Includes  the  failure  of  a  natural  tutor  to  have  an  inventory  made 

I  and  abstract  recorded  in  due  time ;  thus  clearly  denoting  that  the 

appointment  was  not  null  and  void,  for  in  the  latter  case  it  would 
have  been  idle  and  futile  to  have  made  provision  for  removal  of  a 
tntor  absolutely  without  authority  and  never  appointed.  Mrs.  Met- 
calfe, the  tutrix,  is  not  a  party  to  the  suit.  In  proceedings  not  con- 
^adictorily  with  her  it  would  be  difficult  to  conclude  that  she  is  not 
a  tutrix  in  this  case.  In  our  view  she  was  a  tutrix  under  a  valid  ap- 
pointment; at  any  rate  it  must  be  so  held  in  these  proceedings. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  it  is  now 
ordered,  adjudged  and  decreed  that  the  third  opposition  of  Miss 
Sallie  B.  Metcalfe  be  dismissed  and  the  sheriff  is  ordered  to  pay  the 
proceeds  of  the  sale  in  question  to  plaintiff. 

Appellee  to  pay  costs  of  third  opposition  in  lower  court  and  of 
appeal  in  this  court. 


No.  12,329. 
AN8ELM  B.  Murray  vs.  Kimbro  &  Allen. 

Acontroveray  loTolvlngthe  title  to  nine  mules  valued  at  one  hundred  and  forty 

dollars  each  Is  not  within  our  Jurisdiction. 
the  court  ex  propria  motu  takes  notice  of  the  want  of  Jurisdiction,  and  dismisses 

the  appeal. 

APPEAL    from  the    Nineteenth    Judicial   District    Court   for  the 
^    Parish  of  Iberia,  Voorhies^  J, 


Foster  &  Broussard  for  Plaintiffs  in  Injunction,  Appellants. 
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State  Ys.  Whitesides. 
Walter  J.  Burke  for  Defendant,  Appellee. 


Submitted  on  briefs  January  6,  1897. 
Opinion  handed  down  January  18, 1897. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  This  appeal  is  from  the  judgment  dismissing  the  third 
opposition  of  the  appellants  claiming  the  ownership  of  nine  mules 
seized  under  plaintiff's  judgment  for  one  thousand  one  hundred  dol- 
lars against  the  defendants  Kimbro  and  Allen. 

We  do  not  perceive  the  basis  for  our  appellate  jurisdiction.  There 
is  no  evidence  of  the  value  of  the  mules  except  that  afforded  by  the 
sale  of  a  large  number,  including  the  nine  in  controversy.  That 
price  was  one  hundred  aod  forty  dollars  each.  The  plaintiff's  judg- 
ment was  for  a  sum  below  our  jurisdiction;  the  amount  in  contro- 
versy on  the  third  opposition  is  manifestly  insufficient  to  give  this 
court  jurisdiction. 

Although  there  is  no  motion  to  dismiss,  we  must  take  notice  of 
the  want  of  jurisdiction  of  this  court,  apparent,  as  we  think,  on  the 
record. 

It  is  therefore  ordered,  adjudged  and  decreed  that  this  appeal  be 
dismissed  at  appellants'  costs. 


1^8g  NO.  12.898. 

1^^®    ^  State  of  Louisl^lna  vs.  Jahbs  Whitksidbs. 

This  court  Is  not  required  to  assign  counsel  to  an  accused  except  on  his  applica- 
tion showing  inability  to  employ  counsel. 

The  rule  is  stringent  that  the  defendant,  if  he  does  not  interrogate  the  Juror  as  to 
his  qualifications,  can  not  take  advantage  of  the  disqualifications  of  the  Juror 
after  Terdlct. 

If  the  Juror  swears  falsely  on  his  vo/r  dire  and  the  fact  is  discovered  after  verdict, 
the  disqualification  may  be  urged  as  ground  for  a  new  trial.  The  fact  of  dis- 
qualification must  be  shown  by  other  testimony  than  that  of  the  Juror. 

In  the  refusal  to  grant  a  new  trial,  and  in  the  discipline  of  the  court  in  allowing^ 
time  to  file  motions  and  to  hear  arguments,  in  all  matters  referred  to  his 
sound  discretion,  the  Supreme  Court  will  not  disturb  the  rulings  of  the  Dis> 
trict  Judge,  unless  they  are  arbitrary  and  manifestly  infilct  a  wrong  upon  the 
accused. 

APPEAL  from  the' Twenty -first  Judicial  District   Court   for  the 
Parish  of  Jefferson.     RosL  J. 
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If.  J.  (hknningham^  Attorney  General,  and  Bobert  J.  Perkins,  Dis- 
trict Attorney,  for  Plaintiff,  Appellee. 


WUUam  L,  Thompson  and  ThonuM  F.  Mahety  tor  Defendant,  Ap- 
pellant. 


Argned  and  anbrnitted  January  28,  1897. 
Opinion  handed  down  Febraary  1,  1897. 
Rehearing  refused  March  1,  1897. 


The  opinion  of  the  court  was  delivered  by 

McEnbbt,  J.  The  defendant  by  information  was  charged  with  an 
attempt  to  commit  the  crime  of  arson.  He  was  convicted  and  sen- 
tenced to  hard  labor  for  five  years.  He  made  application  for  the 
assignment  of  counsel,  but  managed  his  own  case,  challenged  jurors, 
examined  witnesses  and  made  an  argument  in  bis  own  behalf  before 
the  jury.    The  record  shows  no  error  in  the  trial  of  the  case. 

After  his  conviction  the  accused  employed  counsel  to  take  charge 
of  his  case.  His  counsel  presented  the  following  motion  for  a  new 
trial,  which  the  judge  could,  on  its  face,  have  instantly  overruled 
with  propriety: 

'*  On  motion  of  William  L.  Thompson,  attorney,  and  Thos.  P.  Maher, 
of  counsel  for  the  accused,  and  upon  suggesting  to  this  Honorable 
Court  that  the  conviction  and  jury  verdict  of  guilty  as  rendered 
against  the  accused  in  the  above  entitled  and  numbered  cause  is 
contrary  to  the  law  and  the  evidence,  and  that  the  trial  of  the  case 
was  conducted  with  grave  irregularity,  which  prevented  him  from 
getting  the  benefit  of  substantial  justice. 

**That  the  verdict  is  contrary  to  the  law  in  this,  to- wit:  That  the 
jury  did  not  give  the  proper  consideration  to  the  charge  of  the  court 
as  to  the  weight,  application  and  effect  of  circumstantial  evidence, 
and  the  legal  construction  and  difference  between  circumstantial 
and  positive  evidence. 

''That  the  jury  disregarded  and  did  not  intelligently  understand  the 
charge  of  the  court  as  to  what  is  known  in  the  law  as  the  reasonable 
doubt,  and  that  the  jury  did  not  follow  the  instructions  of  the  court, 
and  give  to  the  accused  the  benefit  of  the  reasonable  doubt. 
23 
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state  TB  Wbitesides. 

*'  That  the  composition  of  the  jury  which  foand  the  accused  gailty 
was  not  the  character  of  jorors  having  the  capacity  to  serve  as 
grand  and  petit  jorors  as  provided  by  Art.  116  of  the  Constitntion  of 
this  State  and  the  jury  laws  passed  in  conformity  therewith,  and  it  was 
only  after  the  trial  and  verdict  that  he  made  this  discovery,  and  that 
he  conld  not  have  made  this  discovery  before  or  daring  the  examina- 
tion of  the  tales  jurors,  while  being  examined  upon  their  voir  dire, 
by  the  exercise  of  due  diligence,  as  he  was  not  represented  by  counsel 
before,  at  or  during  his  trial. 

*'  That  a  majority  of  the  jurors  impaneled  and  sworn  to  try  the 
accused,  and  did  try  the  accused,  expressed  a  pronounced  opinion  as 
to  the  guilt  of  the  accused  previous  to  their  being  selected  to  try 
him,  and  being  unrepresented  by  counsel  before  and  at  the  time  the 
jury  was  being  impaneled  and  >wom  he  could  not  interpose  the 
proper  legal  objection  to  the  jurors  while  on  their  voir  dircj  and  he 
did  not  waive  any  of  his  legal  right  to  a  fair  and  impartial  trial,  as 
this  state  of  facts  could  not  have  been  discovered  by  the  accused 
by  the  use  of  due  diligence  and  was  only  discovered  since  his  trial 
and  conviction. 

''That  the  Oonstitution  of  this  State  gives  the  accused  the  right  to 
have  the  assistance  of  counsel  to  defend  him,  and  the  laws  of  this 
State  provide  and  make  it  the  duty  of  the  court  to  appoint  counsel 
to  defend  him. 

*'  That  the  accused  was  charged  with  the  commission  of  a  felony, 
and  under  the  laws  of  this  State  it  was  made  the  duty  of  the  court  to 
appoint  counsel  learned  in  the  law,  to  represent  him  so  as  to  secure 
his  legal  as  well  as  constitutional  rights  guaranteed  to  him  by  the 
Oonstitution  and  laws  of  this  State,  and  that  the  accused  was  not 
represented  by  counsel. 

''That  the  accused  was  unable  to  employ  counsel  learned  in  the  law 
at  the  trial  of  this  case,  and  owmg  to  his  inability  to  employ  couniel 
and  being  unrepresented  by  counsel  he  was  not  allowed  to  make  his 
full  defence. 

"That  since  the  trial  of  the  case  the  accused  has  discovered 
evidence  which  he  could  not  produce  at  the  former  trial  of  the  case 
by  the  exercise  of  any  decree  of  diligence  on  his  part.  That 
the  newly  discovered  evidence  is  material,  and  not  merely  col- 
lateral, or  cumulative,  or  corroborative  or  impeaching,  and  the  said 
evidence  will  produce  a  different  result  on  the  merits  on  another 
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trial.  That  the  said  newly  discovered  evidence  will  go  to  the  merits 
and  not  rest  on  merely  a  technical  defence. 

"That  the  coart  erred  in  permitting  the  Diatrict  Attorney  to  com- 
ment on  other  charges  of  arson  charged  against  this  defendant. 
That  said  ai^^ment  appealed  to  the  passions  and  prejudices  of  the 
jury,  and  was  Ulegal,  and  shonld  have  been  so  charged  by  the  court. 

''That  the  court  erred  in  allowing  testimony  of  two  bottles  of 
coaloU  to  go  to  the  jury  as  evidence,  without  first  connecting 
defendant  with  said  coal  oil,  and  some  attempt  to  use  the  same  on 
t  dwelling  house. 

"  That  the  evidence  was  not  responsive  to  the  charge  of  attempt- 
ing to  set  Are  to  a  dwelling  house  in  the  parish  of  Jefferson. 

''That  in  character  the  newly  discovered  evidence  will  prove  that 
Um  polios  authorities  of  this  parish  on  the  night  of  the  arrest 
of  the  afKsnsed,  and  at  the  time  of  the  offence,  and  at  the  place 
where  the  alleged  attempt  at  arson  was  committed,  made  a  care- 
ful investigation,  and  were  unable  to  find  any  evidence  after 
several  boors'  search,  in  and  about  the  premises,  that  could  or 
would  connect  the  accused  with  the  commission  of  such  an  offence, 
and  that  it  was  only  the  next  day,  or  many  hours  after  the 
complainant  caused  the  arrest  of  the  accused,  that  two  bottles  con- 
taioing  coal  oil  were  found  upon  the  adjoining  unoccupied  house, 
which  was  open  at  all  hours  of  the  day  and  night  to  the  public ;  that 
the  bottles  containing  the  oil  were  found,  and  it  was  only  after  the 
brother  of  the  accused  had  asserted  that  the  complainant,  or  the 
party  who  claimed  that  an  attempt  was  made  to  set  fire  to  his  house, 
would  be  held  responsible  for  the  false  accusation  made  against  his 
brother,  the  accused,  that  the  bottles  containing  the  coal  oil  were 
foand,  and  it  was  owing  to  this  character  of  circumstantial  evidence, 
and  the  only  evidence  that  caused  the  conviction." 

There  was  no  obligation  on  the  court  to  appoint  counsel  for  the 
accused  unless  he  applied  for  the  same,  alleging  his  inability  to  em- 

Having  undertaken  his  own  case,  he  most  shMs  iha  consequences. 
It  is  certainly  no  reasoil  for  reopening  the  case  that  he  had  failed  to 
tvail  himself  of  the  privUege  of  having  counsel  assigned  him. 

It  will  be  noticed  that  the  greater  part  of  the  motion  relates  to 
matters  which  should  have  been  urged  in  the  course  of  the  trial, 
and  can  not  be  urged  as  grounds  for  a  new  trial.    This  extends  even 
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to  that  part  of  the  motion  in  relation  to  the  charge  that  the  jnry 
which  tried  the  accased  did  not  have  the  qaaliftcationa  required  by 
law.  The  rnle  is  stringent  that  the  defendant,  if  he  does  not  inter- 
rogate as  to  the  qualifications  of  the  juror,  can  not  take  advantage 
of  the  want  of  the  necessary  qualification  after  verdict.  State  vs. 
Bird,  38  An.  497;  State  vs.  Bower,  26  An.  888;  State  vs.  Kennedy, 
8  Rob.  590;  State  vs.  Nolan,  18  An.  276;  State  vs.  McLean  &  Ham- 
ilton, 21  An.  546. 

If  the  juror  answers  falsely  and  this  fact  is  afterward  ascertained 
for  the  first  time  after  verdict,  this  disqualification  may  be  urged  as 
grounds  for  a  new  trial.  The  fact  of  incompetency  must  be  shown 
by  other  testimony  than  that  of  the  juror.  State  vs.  Nash  and  Bar- 
nett,  45  An.  1137. 

Complaint  is  made  of  the  refusal  of  the  trial  judge  to  issue  com- 
pulsory process  for  the  witnesses,  the  jurors,  and  one  Martin  to 
prove  what  is  alleged  as  newly  discovered  evidence.  There  is  no 
averment  or  statement  as  to  any  fact  which  the  witnesses  were  ex- 
pected to  prove.  The  motion  seems  to  have  been  formed  for  the 
purpose  of  searching  for  evidence.  Certainly,  if  any  fact  had  come 
to  the  knowledge  of  the  accased  after  verdict,  he  could  have  alleged 
it.  We  do  not  think  the  judge  was  called  upon  to  make  the  court 
the  means  of  searching  for  facts  which  would  serve  vhe  accused  in 
his  efforts  for  a  new  trial.  But  if  it  were  a  fact  that  some  of  the 
jurors  were  not  qualified,  this  could  not  be  urged  for  a  new  trial,  as 
it  is  not  shown  that  the  person  was  interrogated  on  his  voir  dire  as  to 
his  qualification  and  swore  falsely.     Same  authorities  quoted  above. 

The  motion  was  tried,  and  there  were  a  number  of  bills  of  excep- 
tion reserved  to  the  ruling  of  the  court. 

Several  of  the  bills  relate  to  the  refusal  of  the  judge  to  summon 
the  twelve  jurors  who  tried  the  case.  We  have  passed  upon  this 
point. 

The  accused  was  not  entitled  to  compulsory  process  for  obtaining 
witnesses  in  his  favor  in  support  of  a  motion  for  a  new  trial.  State 
vs.  Gauthreaux  et  aZ.,  38  An.  608. 

Evidence  was  offered  on  the  motion  for  a  new  trial  to  prove  that 
the  District  Attorney  in  his  argument  referred  to  other  attempts  and 
trials  therefor,  for  arson  alleged  to  have  been  committed  by  the 
accused.  There  was  no  objection  urged  to  the  argument  on  the 
trial  and  no  ruling  of  the  judge  required   thereon.     The  District 
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Attorney,  however,  in  his  testimony  fully  explans  the  reason  for 
his  argament,  being  called  for  by  the  testimony  of  the  accused  io 
hifl  own  behalf. 

There  were  many  objections  and  rulings  thereon  in  the  course  of 
the  trial  of  the  motion.  It  is  unnecessary  to  notice  them.  No  part 
of  the  evidence  sought  to  be  introduced  could  have  been  of  benefit 
to  the  accused,  and  the  legal  principles  involved  are  not  such  as  to 
serve  any  useful  purpose.  A  great  deal  of  the  testimony  was  an 
effort  to  retry  the  case,  or  to  show  the  weakness  or  unreliability  of 
testimony  on  the  trial. 

The  accused  applied  for  additional  time  to  prepare  a  motion  in 
Arrest  of  judgment.  The  application  was  made  on  the  last  day  of 
the  term.  This  was  refused.  Counsel  then  asked  for  half  an  hour 
Id  which  to  prepare  the  motion.  This  was  granted,  but  without  the 
privilege  to  ai:gue  it.  Counsel  tor  accused  declined  to  accept  this 
raling.  We  are  not  informed  on  what  ground  the  motion  would  be 
urged.  It  is  not  shown  that  the  accused  has,  in  any  way,  been  preju- 
diced by  the  ruling  of  the  trial  judge. 

In  the  refusal  to  grant  a  new  trial,  and  in  the  discipline  of  the 
ooart,  in  allowing  time  to  file  motions  and  to  hear  arguments  in  all 
matters  referred  to  his  sound  discretion,  we  will  not  disturb  his  rul* 
ings,  unless  they  are  arbitrary  and  manifestly  inflict  or  do  a  wrong  to 
the  defendant.     This  is  the  uniform  jurisprudence  of  the  State. 

Judgment  affirmed. 


No.    12,364. 
W.  H.  Bristol  vs.  A.  J.  Murff.  ,  ^^  g^ 

fiO    099 
Property  described  In  the  assessment  roll,  as  It  is  described  in  a  partition  and  is       ' 

on  record,  is  sufflolent  to  Identify  the  property.  2^   ^ 

Wlien  property  is  oonstructively  seized  by  the  tax  collector,  when  It  is  under       1U7   596 

•eixore  by  attachment  in  a  Federal  Court,  and  the  attachment  is  dissolved,  the       —   ^^' 

tax  collector*s  seizure  will  hold  good. 
When  property  can  be  conyeniently  offered  in  less  quantity  than  the  entire  tract, 

the  tax  collector  must  comply  In  offering  it  for  sale  with  Art.  210  of  the  Constl  • 

tation. 

A  PPE AL  from  the  Second  Judicial  District  Oourt  for  the  Parish  of 
^    Bossier.     Walking^  J. 

T,  F.  Bell  for  Plaintiil,  Appellant. 
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Bristol  vs.  Marfl. 
A,  H,  Leonard  for  Defendant,  Appellee. 


Argaed  and  submitted  January  20,  1897. 
Opinion  handed  down  Febroary  1,  1897. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  This  is  a  suit  to  annul  a  tax  sale.  The  tax  collector 
of  Bossier  parish  sold  for  the  delinquent  taxes  of  1891  property  of  the 
plainti£F,  described  on  the  assessment  rolls  as  ''one -fourth  interest  in 
Succession  of  B.  F.  Hollingsworth.  Lot  3  of  partition  of  seven  hun- 
dred and  ninety  acres,  in  Township  18,  R.  13,  valaed  at  two  thousand 
seven  hundred  and  fifty  dollars."  The  taxes  due  were  fifty -eight 
dollars  and  eighty  cents.  Prior  to  the  sale  the  property  had  been 
seized  under  writs  of  attachment  from  the  Federal  Oourt. 

The  grounds  for  the  annulment  of  the  tax  sale  are  insufficiency  of 
the  description  of  the  property  on  the  assessment  rolls,  its  prior 
seizure  by  the  United  States  Marshal  under  the  writ  of  attachment, 
and  the  non-compliance  with  Art.  210  of  the  Constitution  of  the 
State. 

The  description  was  safflcient  to  identify  the  property.  The  seven 
hundred  and  ninety  acres  in  the  succession  of  Hollingsworth  had 
been  partitioned,  and  Lot  8  was  the  part  or  portion  belonging  to 
plaintiff.  The  partition  proceedings  were  matter  of  record,  and  Lot 
8  distinctly  ascertained  to  be  the  property  of  plaintiff. 

The  attachment  was  dissolved  in  the  Federal  Court.  This  made 
the  prior  seizure  by  the  tax  collector  constructively,  while  the  prop  - 
erty  was  in  the  custody  of  the  marshal,  a  binding  and  legal  seizure. 

The  failure  of  the  tax  collector  to  comply  with  Art.  210  of  the  Con- 
stitution is  more  serious  than  the  other  reasons  alleged  for  the  nullity 
of  the  sale. 

The  tax  deed  is  prima  fade  evidence  of  a  valid  sale.  Its  recitals, 
however,  are  not  conclusive,  but  may  be  contradicted  as  to  the 
essentials  required  for  a  valid  tax  sale.  One  of  these  essentials  is 
that  the  tax  collector  ''  shall  sell  the  least  quantity  of  property 
which  any  bidder  will  buy  for  the  amount  of  the  interest,  taxes  and 
costs.  In  the  tax  deed  there  is  no  recital  that  Art.  210  of  the  Con- 
stitution had  been  complied  with.     On  the  contrary,  it  recites  that 
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**  he  proceeded  to  o£Fer  said  described  property  for  sale  for  casht 
withoDt  appraisement."  The  lot  contained  197 >^  acres.  It  was  easy 
of  sobdivision  and  conld  have  been  offered  at  less  quantity  than  the 
whole  tract. 

In  case  of  Norres  vs.  Hays,  44  An.  912,  in  which  the  tax  deed 
was  annulled,  we  said  that  ^<  the  tax  deed  also  shows  that  said  article 
of  the  Constitution  was  violated  in  the  sale  of  the  property  in  block." 

Also  case  of  Land  and  Improvement  Company  vs.  Sncceseion  of 
Fasnacht,  47  An.  1294. 

Whenever  the  property  can  be  conveniently  offered  in  less  quan- 
tity than  the  entire  tract,  the  compliance  with  the  article  of  the 
Constitution  is  imperative.  In  municipalities,  when  the  lots  have  a 
designated  size,  it  is  impractical  to  offer  less  than  the  minimum  size 
of  the  lot  prescribed  by  municipal  ordinances.  As  held  in  the  last 
caae  referred  to,  when  there  are  several  lots  or  parcels  of  ground 
within  municipal  limits  held  by  different  titles,  it  is  error  on  the 
put  of  the  tax  collector  to  offer  all  the  properties  at  one  time  for 
the  tax  due.  The  plot  accompanying  the  record  shows  that  the  tax 
eollector  could  have  offered  less  quantity  of  the  property  than  he 
did  for  the  amount  of  taxes  due.  The  defendant  asks,  in  case  of  the 
ale  being  annulled,  to  be  reimbursed  for  all  taxes  paid  by  him  and 
the  price  of  the  adjudication.  Article  210  provides:  <<No  sale  of 
{tfoperty  for  taxes  shall  be  annulled  for  any  informality  in  the  pro- 
ceedings until  the  price  paid,  with  10  per  cent,  interest,  be  tendered 
to  the  purchaser." 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  the  tax  deed 
eet  up  by  defendant  as  title,  and  the  tax  sale  under  which  defendant 
purchased  be  annulled,  on  the  condition  that  the  plaintiff  shall  pay 
to  the  defendant  the  price  of  the  adjudication  to  him  of  the  prop- 
erty, with  ten  per  cent,  interest  thereon  and  the  amount  of  taxes 
paid  by  defendant  since  he  acquired  possession  of  said  property. 
The  defendant  to  retain  possession  of  said  property  until  the  above 
amounts  are  paid,  when  he  shall  make  restitution  of  said  property 
to  plaintiff;  defendant  to  pay  costs. 
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No.  12,302. 

Louis  T.  Michenor  bt  alb.,  Trustees  of  the  Land  Trust  of 

Indianapolis,  Indiana,  vs.  Jacob  A.  Reinach. 

On  Motion  to  Dismiss. 

The  appeal  bond  is  glyen  for  the  sum  ordered  by  the  Judge;  the  appeal  Is  devolu- 
tive, although  the  bond  is  not  for  one>half  over  and  above  the  judgment 
appealed  from. 

In  a  suit  to  oompei  the  acceptanee  of  title  to  property  adjudicated  to  defendant  It 
Is  not  required  that  plaintifi  shall  set  out  his  whole  chain  of  title  in  the  petition. 
The  character  of  the  title  tendered  is  a  matter  of  proof. 

Where  several  distinct  adjudications  have  been  made  at  the  same  sale  the  plaln- 
tllf  can  cumulate  the  demand  for  specific  performance  of  adjudications. 

There  is  no  law  in  this  State  which  forbids  an  association  of  individuals  from  holding 
property  in  common  for  their  mutual  benefit,  and  such  association  can  confer 
power  upon  some  of  its  individual  members  to  hold  title  for  purpose  of  sale. 


On  ths  Mb&its. 

In  Indiana  when  such  an  association  exists  and  it  has  transferred  title  to  trustees 
for  certain  purposes,  the  death  of  one  of  the  parties  will  not  affect  the  transfer. 
The  equitable  title  so  transferred  will  survive  in  the  surviving  member  of  the 
trust.  Hence  when  such  an  association  has  created  trustees  to  sell  and  dis- 
pose of  its  property,  the  death  of  one  of  them  will  not  abate  the  suit  instituted 
In  this  State  by  them.  It  is  not,  therefore,  required  that  the  sale  of  the  prop- 
erty entrusted  to  said  trustees  should  be  in  accordance  with  the  laws  of  this 
State  for  the  sale  of  property  under  administration. 

A  party  is  not  compelled  to  accept  title  which  threatens  litigation. 

In  this  case  the  peculiar  circumstances  accompanying  it  and  the  facts  bring  it 
within  the  ruling  of  Billgery  vs.  Land  Trust,  48  An.  890,  and  on  the  authority  of 
that  case  the  Judgment  Is  affirmed. 

A  PPEAL  from  the  Civil  District  Coort  for  the  Parish  of  Orleans. 
^     King,  J. 


E.  Howard  McCaleb  for  Plaintiffs,  Appellees. 


Benjamin  Ory  for  Defendant,  Appellant. 


William  Winana  Wall  for  John  Watt,  Intervenor,  Appellee. 


On  Motion  to  Dismiss. 

Sabmitted  on  briefs  November  16,  1896. 
Opinion  handed  down  November  30,  1896. 
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Michenor  et  alB.»  Trustees,  vs.  Relnaoh. 

On  thb  Mbrtts. 
Argaed  and  sabmitted  Febraary  3,  1897. 
Opinion  handed  down  Febraary  16,  1897. 


On  Motion  to  Dismiss. 

The  opinion  of  the  conrt  was  delivered  by 

Brbauz,  J.  The  motion  has  been  made  to  dismiss  this  appeal 
on  the  ground  that  the  bond  furnished  by  the  appellant  is  in  amount 
inflnfiQcient  for  a  suspensive  appeal;  it  not  being  for  one -half  over 
and  above  the  amount  of  the  judgment  appealed  from. 

Under  the  rules  governing  appeals  the  motion,  as  stated,  presents, 
the  only  ground  for  decision  in  this  case. 

It  is  true  that  the  amount  of  the  bond  is  less  than  is  required  by 
Isw  for  a  suspensive  appeal. 

The  amount  of  the  bond  is  that  fixed  by  the  judge  a  quo. 

While  it  is  not  sufficient  for  a  suspensive  appeal,  it  is  sufficient  for 
a  devolutive  appeal. 

This  was  the  decision,  upon  this  point,  in  a  number  of  cases  before 
this  court.     Succession  of  Keller,  89  An.  580,  and  authorities  cited. 

The  present  appeal  should  be  sustained  in  so  far  as  it  is  devolutive. 

To  that  extent  the  motion  to  dismiss  the  appeal  is  denied. 

On  the  Merits. 

McEnbby,  J.  This  suit  was  instituted  to  compel  defendant  to 
accept  title  to  property  adjudicated  to  him  at  auction  sale. 

The  defendant  excepted  to  the  suit  (1)  because  the  plaintiffs  have  i 

not  stated  in  their  petition  the  nature  and  derivation  of  the  title  ' 

under  which  they  claim  the  ownership  of  the  property,  and  that  the 
petition  is  vague  and  indefinite ;  (2)  because  plaintiffs  claim  to  be 
the  trustees  or  agents  of  a  corporation  named  the  *'Land  Trust  of 
Indianapolis,"  and  neither  their  agency  nor  the  domicile  of  said 
corporation  is  mentioned  in  said  petition ;  (3)  because  plaintiffs  have 
cumulated  in  one  action  sundry  separate  and  distinct  contracts  based 
upon  separate  adjudications  of  distinct  properties. 

The  petition  states  that  plaintiffs  are  owners  of  the  property  de-  i 

scribed  in  the  petition  and  that  the  same  was  adjudicated  to  defend-  I 

ant.  This  is  sufficient.  It  was  not  necessary  that  the  plaintiffs 
shoald  set  out  the  chain  of  title  to  the  property.     It  was  a  matter  of 
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proof  on  the   trial  for  plaintiffs  to  exhibit  to  defendant  the  title 
which  they  proposed  to  jjcive  to  the  property. 

The  petition  alleges  that  the  plaintiffs  are  the  tmstees  of  the 
**  Land  Trust  of  Indianapolis,  Indiana,"  and  that  they  reside  in  said 
city.  The  capacity  of  plaintiff  to  sue  is  accurately  set  forth.  If 
said  corporation  has  no  existence,  and  was  not  properly  represent- 
ed by  the  tmstees,  it  was  a  matter  of  proof. 

The  character  of  plaintiffs'  suit  in  cumulated  demands  is  in  accord-   . 
ance  with  the  text  of  Art.  148,  Oode  of  Practice. 

A  second  exception  was  filed  of  no  cause  of  action ;  that  plaintiffs 
pretended  to  act  as  agents  and  attorneys  in  fact  of  an  unauthorized 
corporation,  and  failed  to  annex  to  their  petition  the  power  of 
attorney  under  which  they  acted ;  that  plaintiffs  can  not  appear  in 
court  except  in  their  individual  names.  Much  of  this  exception  was 
contained  in  the  first  one  filed. 

It  is  not  essential  to  go  into  the  history  of  the  organization  of  the 
said  trust  company  of  Indianapolis.  The  defendant  is  not  interested 
therein.  It  was  either  a  valid  and  legal  corporation,  a  defcLcto  corpor- 
ation, or  an  association  of  individuals  for  certain  purposes.  Those 
who  authorized  it  to  act  are  bound  by  its  acts  and  third  parties  are 
protected.  This  association  conveyed  to  plaintiffs  its  rights  in  and  to 
the  property  in  controversy.  All  parties,  members  of  said  Trust 
Company,  are  bound  by  this  deed,  as  they  authorized  it.  The  plain- 
tiffs, whether  as  agents  or  attorneys  in  fact  for  the  Trust  Company, 
or  as  bona  flde  purchasers  under  said  deed,  had  the  power  to  sell 
said  property,  and  the  purchaser  at  such  sale  being  an  innocent  third 
party,  would  be  undoubtedly  protected  in  his  purchase.  There  is 
no  law  in  Louisiana  which  prevents  an  association  of  individuals 
from  acquiring  property  and  holding  it  in  common  for  their  mutual 
benefit.  And  there  is  no  law  which  prevents  them  from  selling  the 
same.  In  this  case  all  individual  interests  were  represented  in  the 
power  to  acquire  and  to  dispose  of  the  property. 

The  Western  Land  and  Immigration  Company,  which  sold  to  the 
plaintiffs,  is  an  incorporated  company,  as  appears  by  the  certificate 
of  the  Secretary  of  State  of  Indiana. 

We  understand  that  the  plaintiffs  had  a  conveyance  from  the 
Trust  Company  for  the  purpose  of  selling  the  land  in  controversy, 
and  that  they  were  the  agents  or  trustees  of  said  company  or  asso- 
ciation of  individuals  for  that  purpose.  The  capacity  in  which  they 
sell  is  amply  set  forth  in  the  petition. 
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In  reference  to  the  interest  of  W.  W.  Smith,  a  member  of  the 
Land  Tmst  Company,  whose  estate  is  now  under  administration  in 
the  State  of  Indiana,  it  appears  that  in  his  lifetime,  as  a  member  of 
Mdd  company  or  association,  he  transferred  with  the  other  members 
of  said  association  whatever  interest  he  had  to  the  present  plaintiffs. 

This  deed  investing  the  trustees  with  a  legal  estate  survived,  and 
eonld  be  executed  by  the  survivors  under  the  laws  of  Indiana. 
Peter  vs.  Beverly,  10  Peters,  682 ;  Grisar  vs.  McDowell,  6  Wallace, 
377. 

Toe  exceptions  were  overruled.  The  defendant  answered,  deny- 
ing that  the  auctioneer  had  authority  to  sell  said  properties  from  the 
proper  authorities,  and  he  affirms  that  the  titles  offered  by  plaintiffs 
aie  illegal. 

(1)  llie  property  described  as  square  No.  187,  in  the  Seventh  Dis- 
trict, stands  on  the  records  in  the  name  of  Joe  Walton ;  (2)  all  the 
property  described  in  plaintiff's  petition  is  alleged  to  be  owned  by  John 
HoUiday,  Francis  T.  Holliday,  James  N.  Houston,  J.  AttgtmtOM 
Lemeke,  Julius  F.  Pratt,  Oharles  Bradford,  Henry  E.  Drew,  Henry 
Jameson,  William  B.  Heard,  Louis  T.  Michener,  William  J.  Richards 
tnd  the  estate  of  William  W.  Smith  in  Indiana,  and  the  sale  of  said 
property  can  not  be  made  in  the  manner  adopted  by  plaintiffs ;  that 
8tid  property  was  never  adjudicated  to  the  Western  Land  and  Immi- 
Srstion  Company,  of  Indianapolis,  the  author  of  plaintiffs'  title,  at 
tax  sale;  that  the  Western  Land  and  Immigration  Company  never 
bsd  any  corporate  existence,  and  even  if  it  had  HeAty  E.  Drew  and 
William  W.  Smith,  who  claimed  to  be  president  and  secretary 
respectively  of  said  company,  acted  without  authority ;  that  the  tax 
sale  on  which  the  title  is  based  was  defective  in  the  fourth  and  fifth 
described  properties  for  the  years  1876,  1877,  1878,  as  the  property 
was  not  properly  assessed,  being  in  the  name  of  Miss  B.  A.  Clarke; 
that  the  sixth,  seventh,  twelfth  and  thirteenth  described  pieces  of 
property  for  the  taxes  of  1876,  1877  and  1878  were  also  improperly 
dearribed  on  the  tax  rolls,  being  assessed  to  Mrs.  M.  G.  Knorr';  that 
the  eighth. and  ninth  pieces  of  property  were  erroneously  assessed 
for  the  same  year  to  Eliza  B.  Walker;  that  the  tenth  piece  of  prop- 
erty for  the  same  year  was  improperly  assessed  to  H.  Lahen,  and  the 
eleventh  for  the  same  year  erroneously  assessed  to  Mr.  Druhan;  that 
the  Western  Land  and  Immigration  Company  claiming  to  have 
tcqnired  the  first,  second  and  third  pieces  of  property  through  D. 
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Negrotto,  who  purchased  at  tax  sale,  had  no  title  to  said  property,  aa 
Negrotto's  title  was  nail  and  void,  becaase  for  the  years  for  which  it 
was  assessed  it  was  on  the  rolls  in  the  name  of  Edmond  L'Hoste. 
There  are  other  defective  assessments  as  to  the  second  and  third 
pieces  of  property  for  the  year  1878,  being  in  the  name  of  E.  A.  Col- 
lins. It  is^urged  in  the  answer  that  none  of  the  parties  to  whom  the 
assessments  were  made  were  ever  notified  of  same;  that  neither 
plaintiffs  nor  the  anthor  of  their  titles  have  complied  with  the  terms 
and  conditions  of  the  tax  sales,  and  paid  the  taxes  assumed  by  them 
on  said  property;  that  Eliza  A.  Collins  is  dead,  that  her  succession 
has  been  opened,  and  that  certain  persons  named  in  the  petition 
have  been  recognized  as  her  sole  heirs;  that  Eliza B.  Walker  is  dead, 
and  that  Mrs.  Kate  Walker  has  been  recognized  as  her  heir;  that 
Martin^Druhan  is  dead,  and  that  his  widow  has  been  recognized  as 
Burvivingjwidow  in  community ;  that  all  of  said  parties  claim  adversely 
to  plaintiffs'  title.  He  prays  that  all  of  these  parties  be  cited 
and  be  made  parties  to  the  suit.  The  order  was  granted  as  prayed 
for.     It  does  not  appear  that  the  citations  were  served  on  the  parties. 

Plaintiffs  claim  title  as  follows:  Adjudications  by  the  State  Tax 
Collector,  under  Act  82  of  1894,  to  the  Western  Land  and  Immigra- 
tion Company,  and  by  purchase  direct  from  the  Auditor  and  from  D. 
Negrotto,  who  purchased  at  tax  sales,  by  said  company  which  sold  to 
the  trust  company,  and^who  sold  to  the  present  plaintiffs,  who  are  to 
all  intents  and  purposes,  according  to  the  law  of  Indiana,  vested  with 
the  legal  estate.     Revised  Statutes  of  Indiana,  Sees.  2986,  2077. 

In  the  attack  on  plaintiffs'  title,  defendant  offered  in  evidence  the 
records  in  the  succession  of  Drnhan,  and  the  record  of  the  suit  of 
Eliza  A.  Druhan  vs.  L.  T.  Michener  et  ala,;  the  record  in  the  succes- 
sion of  E.  A.  Collins  and  the  record  in  the  suit  of  Lloyd  Posey  vs.  L. 
T.  Michener,  and  the  record  in  the  succession  of  Mrs.  Eliza  B. 
Walker,  and  the  record  in  the  succession  of  B.  L'Hoste,  and  the  peti- 
tion in  the  intervention  of  John  Watt  claiming  ownership  of  Square 
187. 

No  evidence  was  introduced  to  impeach  the  validity  of  the  tax 
sales  other  than  to  show  that  the  property  in  the  above  successions 
was  in  litigation  between  the  interested  parties  in  said  succession 
and  the  plaintiffs  herein. 

So  far  as  these  suits  and  the  succession  records  show  that  the 
property  claimed  therein  is  in  litigation  and  the   title  uncertain,. 
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the  defendant  can  not  be  compelled  to  accept  title  from  the  plain- 
tiffs. 

The  decree  of  the  lower  conrt  was  in  accordance  with  the  recog- 
nized principle  in  onr  jnrisprndence  that  the  defendant  can  not  be 
compeUed  to  a  ccept  a  title  that  carries  with  it  a  threatened  litiga- 
tion, or  distnrbanee. 

The  decree,  therefore,  recited  that  the  defendant  should  comply 
with  his  bid  for  all  properties  adjudicated  to  him  where  there  was  no 
clouded  title,  and  released  him  from  his  bid  on  properties  adjudi- 
cated to  him  where  the  ownership  of  the  same  was  claimed  by 
other  parties  and  involved  in  litigation,  and  as  to  the  demand  for  the 
specific  performance  of  the  adjudication  for  these  properties,  he 
entered  a  judgment  of  non- suit. 

Act  No.  82  of  1884,  Sec.  6,  provides  that  the  purchaser  under  said 
act  shall  assume  all  unpaid  taxes  subsequent  to  1879.  They  are  not 
prescriptible  under  ten  years,  if  at  all. 

The  purchaser  is  bound  to  pay  them,  and  the  tax  collector  should 
demand  and  receive  the  payment  of  the  same  before  making  title  to 
the  property.  State  ex  rel.  Martinez  vs.  Tax  Collectors,  42  An.  677; 
Remick  vs.  Lang,  47  An.  914. 

But  on  the  authority  of  Billgery  et  als.  vs.  Land  Trust  Company 
of  Indianapolis,  48  An.  890,  we  conclude  that  all  the  taxes  on  this 
property  were  canceled  by  a  decree  of  the  Federal  Court  in  1888,  in 
the  case  of  the  Western  Land  and  Immigration  Company  vs.  George 
Gninaolt  et  als..  No.  11,764,  United  States  Circuit  Court,  Eastern 
District  of  Louisiana.  The  reasons  for  the  decree,  and  taking  that 
case  outside  of  the  ruling  of  the  cases  referred  to  in  the  42d  and 
47th  Annuals,  are  fully  stated  in  the  opinion  in  the  Billgery  case. 
The  decree  in  the  Federal  Court  had  been  rendered  before  the  deci- 
sion in  the  case  of  State  ex  rel.  Martinez,  42  An.  677. 

John  Watt  intervened  in  the  suit,  resisting  the  demands  of  plain- 
tiff and  setting  up  title  to  square  187.  He  redeemed  the  property 
for  the  unpaid  taxes  assumed  by  the  Western  Immigration  Company 
in  1894.  The  facte  in  his  case  are  identical  with  those  of  the  Bill- 
gery case,  4S  An.  890.  Under  the  ruling  in  that  case  we  can  afford 
him  no  relief. 

Judgment  affirmed. 
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No.  12,269. 
4»  im\  Statb  op  Louisiana  vs.  Jacob  Itzoovttch. 

bZ    978| 

Ordinance  of  the  City  of  New  Orleans  No.  12,619,  regulating  pawnshops  and  second- 
hand stores,  amending  its  Ordinance  No.  12,512,  is  nullandTold.  No  legislative 
authority  Tested  the  City  Coancil  with  power  to  enact  said  ordinance.  It  is 
not  within  any  of  the  police  powers  necessary  for  the  administration  of  the 
municipality. 

A  PPEAL  from  the  First  Recorder's  Ooart  of  the  city  of  New  Or- 
^^  leans.    Finnegan,  J. 

James  J.  McLoughlin,  Assistant  City  Attorney,  and  Samuel  L,  Oil- 
more^  Oity  Attorney,  for  Oity  of  New  Orleans,  Plaintiff,  Appellee. 


Albert  D.  Henriquea  for  Defendant,  Appellant. 


Argued  and  submitted  February  5,  1897. 
Opinion  handed  down  February  15,  1897. 


The  opinion  of  the  court  was  delivered  by 

McEneby,  J.  The  Oity  Council  of  New  Orleans  enacted  the  fol- 
lowing ordinance : 

"  Mayoralty  of  New  Obleans,  \ 
City  Hall,  September  8,  1896.      f 

(No.  12,619,  Council  Series.) 

<' An  Ordinance  amending  Ordinance  No.  12,612,  Council  Series. 

^^  Beit  ordained  by  the  Common  Council  of  the  City  of  New  Orleans^ 
That  Ordinance  No.  12,512,  Council  Series,  be  and  the  same  is 
hereby  amended  so  as  to  read  as  follows : 

<*  Section  1.  Beit  ordained^  That  from  and  after  the  passage  of 
this  ordinance,  it  shall  be  the  duty  of  every  person  keeping  a  shop 
or  other  place,  whether  as  owner  or  agent,  where  second -hand  goods 
are  bought,  sold  or  exchanged,  to  furnish  to  the  superintendent  of 
police,  at  his  office,  between  the  hoars  of  3  o'clock  p.  m.  every  day 
in  the  year,  a  complete  descriptive  list  of  all  articles  bought,  sold  or 
exchanged,  at  such  shop  or  place,  daring  the  twenty-four  hours  last 
preceding,  and  since  the  furnishing  of  the  last  report,  together 
with  the  name,  sex,  color,  apparent  age,  and  general  description  and 


FORTY-NINTH  ANNUAL  REPORTS,  1897.  367 

State  V8.  Itzoovitch. 

place  of  residence  of  the  person  or  persons  bnyinfi:,  selling  or  ex- 
changing each  of  said  articles ;  provided,  that  all  dealers  in  goods  of 
any  kind  or  description,  which  shall  have  been  nsed,  or  which  shall 
have  been  transferred  from  the  manufacturers  to  the  dealer,  and 
then  received  in  the  possession  of  third  persons,  whether  the  same 
consists  of  clothes,  bicycles,  or  other  vehicles,  carpets,  clothing, 
firearms,  weapons,  household  utensils,  or  of  articles  of  personal 
nse,  or  of  male  or  female  wearing  apparel,  or  of  jewelry, 
gold  or  silver,  shall  be  and  are  hereby  declared  to  be  second-hand 
dealers;  provided,  further,  that  second-hand  fumitore  dealers,  pay- 
ing licenses  as  such,  and  who  buy  and  sell  furniture  exolorively, 
either  at  auction  or  private  residences,  shall  not  be  considered  sec- 
ond-hand  dealers  within  the  meaoii^  of  this  ordinance. 

^*  Sbc.  2.  Be  it  further  ordained,  That  whoever  loans  money  on 
deposit  or  pledges  of  personal  property,  or  who  pikfchases  personal 
property,  or  choses  in  action,  on  condition  of  selling  the  same  back 
again  at  a  stipulated  price,  is  hereby  defined  and  declared  to  be  a 
pawnbroker." 

"  Sbc.  8.  Be  it  further  ordained^  That  all  keei>er8,  whether  as 
owners  or  agents,  of  shops  or  places  commonly  known  as  loan 
offices  or  pawnbroker  shops,  and  all  persons  who  habitually  lend 
money  on  pawn  or  pledge  of  diamonds,  jewelry,  plate,  valuables^ 
clothing,  firearms,  or  other  movables  or  personal  property,  shall  at 
the  time  of  receiving  any  article  of  property  whatsoever  in  pawn  or 
pledge,  enter  in  a  book  to  be  kept  by  them,  respectively,  a  full 
and  complete  description  of  the  articles  of  property  so  pawned  or 
pledged,  with  the  date  and  hour  of  receiving  the  same,  and  the 
name,  description  and  place  of  residence  of  the  depositor  or 
pledgor,  and  shall,  on  demand  of  the  Superintendent  of  Police,  or 
of  any  officer  or  person  acting  under  his  authority,  exhibit  to  him, 
with  the  articles  of  property  therein  mentioned,  the  books  of  the 
description  so  required,  it  shall  also  be  the  duty  of  such  keeper  to 
make  daily  reports  in  the  same  manner  required  in  the  preceding 
section,  save  that  the  name  and  place  of  residence  of  the  pledger 
may  be  omitted  therefrom.  The  reports  herein  provided  for  in  this 
aecdon  shall  be  considered  as  confidential,  and  shall  be  for  the  pri- 
vate use  of  the  police,  solely. 

^'  Sbc.  4.  Be  it  further  ordained.  That  the  shops  and  places  men- 
tioned in  Sees.  1  and  2  hereof  shall  be  kept  closed  from  the  hour 
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of  10  o'clock  p.  M.  to  6  o'clock  a.  k.,  except  on  Satardays,  when  the 
hoars  of  closing  may  be  extended  to  11:80  p.  k. 

*'  Sbo.  6.  Be  it  further  ordained,  That  in  the  event  that  any  day 
shall  be  a  legal  holiday,  then  the  said  report  required  by  Sees.  1  and 
2  shall  be  made  on  the  day  following  and  between  the  honrs  afore- 
mentioned. 

'*  Sbo.  6.  Be  it  further  ordained,  That  the  proper  blanks  for  the 
reports  aforementioned  shall  be  furnished  at  the  office  of  the  Super- 
intendent of  Police  on  application. 

"  Sec.  7.  Be  it  further  ordained,  That  it  shall  be  nnlawfnl  for  the 
owner  or  keeper  of  a  shop  described  in  Sec.  1  to  sell,  exchange, 
barter  or  remove  from  their  place  of  business,  or  permit  to  be 
redeemed,  any  of  the  goods  bought,  exchanged,  pledged,  pawned 
or  deposited  by,  to,  or  with  them  for  the  period  of  seven  days 
after  the  making  of  the  report  thereof  provided  for  in  this  ordi- 
nance. 

'<  Sec.  8.  Beit  further  ordained,  That  it  shall  be  unlawful  for  any 
owner  or  owners,  keeper  or  keepers,  agent  or  agents  or  parties 
representing  said  owner  or  owners  or  proprietors  of  any  second- 
hand store,  pawn  shop,  or  loan  office  to  buy,  pawn,  pledge  or 
exchange  any  article  or 'articles  from  any  minor  under  the  age  of 
sixteen  years,  from  a  person  appearing  to  be  intoxicated,  from  a 
person  known  to  be  a  notorious  thief,  or  from  a  person  known 
to  have  been  convicted  of  larceny  or  burglary. 

*'  Sec.  9.  Be  it  further  ordained.  That  in  the  event  any  person  or 
persons  shall  tender  for  sale,  pawn  or  exchange  any  article  or  arti- 
cles to  the  owner  or  owners,  keeper  or  keepers,  agent  or  agents,  or 
parties  representing  said  owner  or  owners  or  proprietors  or  keepers 
of  any  second-hand  store,  pawn  shop,  or  loan  offic^,  and  they  hav 
ing  good  reasons  to  believe  that  such  article  or  articles  were  stolen, 
it  shall  be  their  duty  to  have  the  person  or  persons  so  tendering  the 
same  immediately  arrested. 

"  Sec.  10.  Be  it  further  ordained,  That  any  violation  of  this  ordinance 
shall  be  deemed  a  misdemeanor,  and  any  person  or  persons  violating 
any  of  the  provisions  of  this  ordinance  shall  be  liable  to  a  fine  not 
exceeding  twenty-five  dollars  or  imprisonment  in  the  parish  prison 
not  exceeding  thirty  days,  at  the  discretion  of  the  recorder  of  the  dis- 
trict in  which  the  offence  shall  have  been  committed." 

(Other  sections  omitted.) 
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The  defendant,  who  keep  s  a  second-hand  store  in  the  city  of  New 
Orieans,  was  arrested  and  convicted  for  violating  provisions  of  the 
aboye  ordinance.  He  contested  its  legality  and  constitutionality  in 
the  recorder's  court.  He  specifically  avers  that  the  Oity  Oonncil  was 
without  authority  or  power  to  enact  said  ordinance. 

The  regulation  of  such  establishments  as  are  named  in  the  ordi- 
nance is,  undoubtedly,  an  exercise  of  police  power,  but  they  are  of 
that  character  that  the  Oity  Oouncil  of  New  Orleans  is  without  power 
to  police  them  in  the  manner  adopted  in  the  ordinance  without 
special  legislative  permission. 

We  presume  there  was  a  necessity  for  the  attempt  to  regulate  the 
establishments  mentioned  and  provided  for  in  the  ordinance,  but  how- 
ever great  the  necessity,  without  the  sanction  of  legislative  authority 
the  City  Oouncil  was  without  power  to  enact  such  an  ordinance. 
Under  the  grant  of  police  power  to  the  city  no  such  power  is  vested 
in  the  City  Oouncil.  Hence  its  exercise  was  unlawful.  1  Dillon  on 
Monieipal  Oorporations,  par.  317;  Sees.  14,  15,  Oity  Oharter. 

In  the  case  of  State  vs.  Robertson,  45  An.  954,  this  court  held  that 
an  ordinance  of  the  Oity  Oouncil  of  New  Orleans  providing  for  the 
oiBceof  inspector  and  examiner  with  the  power  to  examine  engi- 
neers, and  to  grant  certificates  of  competency  and  to  inspect 
iwilers,  etc.,  was  illegal,  as  the  power  to  enact  such  an  ordinance 
was  not  granted  to  the  city  and  could  not  be  inferred  from  the 
powers  granted. 

Instate  vs.  Von  Sachs,  45  An.  1416,  it  was  held  the  Oity  Oouncil 
of  New  Orleans  had  no  power  to  enact  an  ordinance  requiring  labor 
agents  to  give  bond  for  a  faithful  discharge  of  duties  as  labor  agents. 

The  language  employed  in  that  case  is  applicable  here.  *'  The  Oity 
Oonncil  can  exercise  only  such  power  as  legislative  authority  confers 
upon  it.  It  can  prohibit  no  business  authorized  by  the  Legislature 
and  when  it  assumes  that  the  Legislature  authorizes  the  taxation  of 
the  occupation  *  *  *  it  can  not,  in  authorizing  the  business  or 
occupation  to  be  carried  on,  impose  obligations  not  authorized  by  the 
Legislature." 

The  occupations  attempted  to  be  regulated  are  legitimate  occupa- 
tions licensed  by  the  State,  and  the  city  can  impose  no  burden  upon 
the  carrying  on  of  these  occupations  not  authorized  by  the  Legis- 
lature. 

hi  the  Oity  of  Olinton  vs.  George  W.  Phillips,  58  111.  102,  there  was 
24 
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an  effort  made  by  the  plaintiff  city  to  regulate  the  sale  of  intoxicat- 
ing liqnors  for  medicinal,  mechanical  and  chemical  purposes,  requir- 
ing a  report  quarterly  of  the  kind  and  quantity  sold  for  such  pur- 
poses, when  and  to  whom  sold  and  on  whose  prescription.  The 
ordinance  was  held  to  be  illegal,  because  there  was  no  power  to 
enact  it. 

In  Long  vs.  Taxing  District,  7  (Lea)  Tenn.  Reports,  it  was  held  *'  a 
municipal  corporation  can  not,  without  special  legislative  authority, 
pass  an  ordinance  requiring  merchants,  parts  of  whose  business  is  the 
buyiug  and  repacking  of  loose  cotton,  in  addition  to  the  other  con- 
ditions prescribed  by  law  and  ordinance  for  taking  out  merchant's 
license,  to  give  bond  to  keep  in  a  book  specially  provided  for  the 
purpose  a  daily  record  of  the  name  of  each  seller  of  loose  cotton  and 
the  quantity  of  each  purchase,  and  that  he  will  keep  such  book  at  all 
times  open  to  the  inspection  of  the  police." 

The  ordinance  was  enacted  to  break  up  the  stealing  of  loose  cot- 
ton. The  court  said :  **  The  ordinance  does  not  regulate  the  admin- 
istration of  the  local  government,  the  convenient  transaction  of  busi- 
ness or  the  conduct  of  ^he  citizens  with  a  view  to  health  and  comfort, 
nor  is  it  such  as  can  be  said  to  fall  within  the  general  duties  of 
municipal  bodies.  It  is  rather  intended  to  facilitate  the  enforcement 
the  criminal  law  against  theft  of  loose  cotton." 

And  the  ordinance  under  review  was  evidently  intended  to  facili- 
tate the  enforcement  of  criminal  law  in  the  detection  of  thefts  of 
personal  property.*  The  ordinance,  no  doubt,  has  accomplished  good 
results,  but  there  was  no  authority  to  enact  it.  Legislative  grant  of 
power  to  enact  such  an  ordinance  must  be  obtained  before  it  can  have 
any  effectual  force. 

That  part  of  the  ordinance  which  makes  the  violation  of  any  of  its 
provisions  a  misdemeanor  is  illegal,  in  that  it  makes  or  creates  an  act 
a  crime  which  the  Legislature  has  not  seen  fit  to  do.  State  vs.  John 
McNally,  48  An.  1460. 

The  ordinance  above  recited,  No.  12,619,  council  series,  is  declared 
to  be  null  and  void,  and  the  judgment  appealed  from  is  annulled  and 
reversed,  and  it  is  ordered  that  the  defendant  be  discharged. 
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No.  12,424. 
Statb  of  Louisiana  vs.  Antour  Hollibb. 

1.  It  iB  not  sufficient  ground  to  aatborize  the  continuance  of  a  cause  that  a  material 
witness  is  absent  on  the  day  set  for  the  trial,  if  the  statement  In  the  defendant's 
alBdayit  discloses  that  the  testimony  of  such  witness  would  be  open  to  the 
objection  of  inadmissibility  as  hearsay. 

X.  Surprise  at  the  statement  of  a  witness  is  not  ground  for  a  new  trial,  incase  the 
trial  judge  informs  the  party  surprised  that  he  may  introduce  any  other  witness 
or  CTidence  he  may  have  for  the  purpose  of  supplying  the  ellipsis  of  proof, 
notwithstanding  it  may  tend  to  contradict  the  statement  of  the  witness  giving 
the  surprise,  and  such  party  has  failed  to  avail  himself  ot  the  opportunity. 

3.  An  application  for  a  new  trial,  predicated  upon  newly  discovered  testimony, 
will  not  be  regarded  as  having  been  improperly  refused  in  case  the  proposed 
testimony  is  cumulative  or  corroborative,  and  the  affidavit  is  not  sworn  to  by 
the  witnesses  upon  whom  the  affiant  relies. 

I  PPEAL  from  the  Nineteenth  Jadicial  District  Court  for  the  Parish 
ri    of  St.  Martin.     VoarhieSy  J. 


M.  J,  Cunningham^  Attorney  General,  James Simon^  District  Attor- 
ney (R.  F.  Brovs&ard  and  P.  A.  Simm^ns^  Jr.,  of  Counsel),  for  Plain - 
tiir,  Appellee. 


Jameg  E,  Mouton  for  Defendant,  Appellant. 


Sobmitted  on  briefs  March  6,  1897. 
Opinion  handed  down  March  15,  1897. 


The  opinion  of  the  court  was  delivered  by 

W ATKINS,  J.  Haying  been  indicted  for  the  perpetration  of  the 
crime  of  abduction,  and  tried,  convicted  and  sentenced  to  impris- 
onment in  the  State  penitentiary  at  hard  labor  for  a  term  of  three 
years,  the  defendant  prosecutes  this  appeal,  relying  on  one  bill  of 
exceptions  which  was  reserved  to  the  refusal  of  the  trial  judge  to 
grant  him  a  continuance;  another  to  his  refusal  to  grant  him  a  new 
trial;  and  another  to  his  declination  to  arrest  the  judgment. 

This  prosecution  is  grounded  upon  Sec.  1  of  Act  134  of  1890, 
making  the  abduction  of  women  a  crime,  which  is  of  the  following 
tenor,  namely : 

**  That  any  person  who  shall  fraudulently,  deceitfully,   or  by  any 
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false  repreBentation,  entice,  abdact,  induce,  decoy,  hire,  engage, 
employ  or  take  any  woman  of  previons  chaste  character,  from  her 
father's  house,  or  from  any  other  place  where  she  may  be,  for  the 
purpose  of  prostitution,  or  for  any  unlawful  sexual  intercourse,  at  & 
house  of  iU  fame,  or  at  any  other  place  of  like  character,  or  else- 
where *  *  *  shall  on  conviction  be  punished  by  imprisonment 
at  hard  labor  in  the  penitentiary  for  not  more  than  Ave  years." 

This  quotation  from  the  legislative  act  will  serve  to  illustrate  the 
character  of  the  prosecution  and  of  the  proceedings,  the  correct- 
ness of  which  are  drawn  in  question  and  presented  to  us  for  decision. 


The  cause  having  been  set  for  trial,  defendant's  counsel  objected 
to  proceeding  therewith  at  the  time  fixed,  on  the  ground  that  one  of 
his  principal  witnessess,  Pierre  N.  Thibodeaux,  though  duly  ordered 
summoned,  had  not  been  served  and  was  not  present,  and  that  he 
coald  not  safely  go  to  trial  without  the  benefit  of  his  testimony. 

In  support  of  his  application  the  defendant  made  affidavit,  among^ 
other  things,  to  the  substance  and  purport  of  the  testimony  the 
absent  witness  would  give,  and  which  statement  was,  in  substance^ 
as  follows,  viz. : 

That  previous  to  anything  being  said  or  done  which  tended,  in 
any  way  to  connect  the  defendant  with  the  abduction  of  the  prose- 
cutrix, Maude  Gallagher,  her  mother  visited  the  house  of  said  wit- 
ness, Thibodeaux,  and  told  him,  in  an  angry  and  threatening  manner^ 
that  her  daughter  '^  had  assured  her  that  she,  Maud  Gallagher,  had 
been  seduced  and  abducted  by  him  (Thibodeaux)  and  was  with  child 
by  him,  and  that  she  (the  mother)  had  come  to  tell  him  that  she 
(the  daughter)  would  force  him  (Thibodeaux)  to  marry  the  said 
Maud,  her  daughter;"  and  many  other  statements  of  like  character. 

That  neither  in  that  interview,  nor  at  any  other  time,  was  any- 
thing said  or  intimated,  to  the  effect  that  the  defendant  was  con- 
nected with  the  abduction  of  the  prosecutrix,  in  any  way. 

The  purpose  and  object  of  this  proffered  statement  was,  to  show 
that  the  prosecutrix,  Maud  Gallagher,  was  not  '^  a  woman  of  prev- 
ious chaste  character,"  which  is  the  nne  qua  non  of  the  statute;  for 
the  reason  that  she  was,  herself,  in  doubt  as  to  the  paternity  of  her 
child — her  mother,  at  her  suggestion,  having  charged  the  witness 
(Thibodeaux)  to  have  been  its  illegimate  father. 
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The  judge  declined  to  grant  the  requested  continaance,  because  of 
the  alleged  declaration  to  the  witness  (Thioodeauz)  haying  been 
made  by  the  mother  of  the  prosecutrix  as  haying  been  requested  by 
the  latter,  it  was  hearsay,  and  would  be  inadmissible  as  eyidence  on 
the  trial. 

This  ruling  was  manifestly  correct.  The  mother  might  haye  been 
placed  upon  the  stand,  under  certain  circumstances,  to  make  proof 
of  the  facts  detailed;  and,  if  the  prosecutrix  had  made  such  a  state- 
ment to  the  witness  (Thlbodeaux) ,  it  might  haye  been  receiyed  as 
part  of  the  re8  gestm.  But,  taking  the  statement  as  it  occurs  in 
the  defendant's  affidayit,  it  would  haye  been  open  on  the  trial  to  the 
objection  that  it  was  hearsay. 

II. 

The  motion  for  new  trial  is  based  upon  the  grounds  following, 
viz. :  (1)  That  his  application  for  a  continuance  was  incorrectly  re- 
fused, and  he  was  unseasonably  and  hurriedly  forced  into  trial  with- 
ont  his  most  important  witness ;  (2)  that  during  the  progress  of  the 
trial  he  placed  upon  the  stand  a  person  by  whom  he  expected  to 
proye  that  the  prosecutrix  had,  repeatedly,  sent  messages  to  the 
defendant  proposing  appointments  or  assignations  at  certain  desig- 
nated places,  but  that  yery  much  to  his  surprise  and  disappoint- 
ment, the  said  witness  when  interrogated  professed  to  haye  no 
recollection  thereof;  that  the  anticipated  statement  of  said  wit- 
oesB  was  perfectly  true  and  in  conformity  with  the  facts  as  they 
actaally  existed,  and  in  his  opinion  and  belief  said  witness  was  in- 
timidated by  friends  of  the  prosecutrix  and  preyented  from  making 
the  disclosures  expected;  (3)  that  since  the  trial  and  yerdict  de- 
fendant has  discovered  new,  important  and  material  testimony 
"  whereby  he  can  and  will  proye  that  long  preyious  to  his  alleged 
false  promise  or  representations  to  Maud  Gallagher,  and  preyious 
to  her  alleged  abduction  by  him,  she  was  not  of  chaste  character," 
giving  full  particulars  of  frequent'  unlawful  sexual  intercourse 
between  the  prosecutrix  and  other  men. 

In  the  course  of  the  reasons  assigned  by  the  trial  judge  he  reiterat- 
ed, in  reply  to  the  first  ground  of  complaint,  the  statement  he  made 
in  the  first  bill  of  exceptions,  that  the  testimony  of  the  absent  wit- 
ness, Thlbodeaux,  would  haye  been  objectionable  as  hearsay ;  to  the 
•eoond  he  said  that,  conceding  defendant's  surprise  at  the  statement 
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of  the  witness  referred  to,  he  informed  counsel  that  he  was  at  liberty 
to  introduce  any  other  witness  or  testimony  he  had  upon  the  same 
subject  matter,  notwithstanding  it  might  be  diametrically  opposed 
to  the  statement  made  by  said  witness  while  on  the  stand,  and  he 
did  not  avail  himself  of  that  offer;  to  the  f^trd  he  said  that,  in  his 
opinion,  the  proposed  newly  discovered  evidence  was  cumulative, 
or  corroborative,  of  the  testimony  of  other  witnesses  who  were 
sworn  at  the  trial  in  reference  to  the  same  subject  matter — the 
prosecutrix'  want  of  chastity. 

But  the  judge  made  the  further  point  with  regard  to  this  newly 
discovered  testimony,  that  the  affidavit  of  the  defendant,  alone  and 
unsupported  by  the  oath  of  the  witnesses  upon  whose  testimony  the 
relief  depends,  was  insufficient,  and  did  not  justify  the  allowance  of 
a  new  trial. 

The  proposition  of  the  judge  seems  unanswerable.  We  have  fre- 
quently held  that  it  was  not  a  ground  for  a  new  trial  that  the  defen- 
dant had  urged  an  objection  which  was  overruled,  and  to  which  a  bill 
of  exceptions  had  been  retained. 

That  the  testimony  of  a  witness  has  given  the  defendant  surprise, 
is  unfortunate  for  him ;  but  the  only  course  open  to  him  was  to  sub- 
stitute other  testimony. 

This  course  was  left  open  to  him,  and  it  is  no  ground  for  a  new 
trial  that  he  was  unable  to  supply  that  deficiency.  Had  he  made  the 
discovery  of  such  testimony  after  the  trial,  there  would  have  been 
greater  force  in  his  application. 

The  ground  of  his  application,  based  upon  testimony  newly  dis- 
covered since  the  trial,  does  not  go  to  that  extent.  And,  if  it  did, 
the  motion  is  insufficient  in  itself. 

ni. 

The  motion  in  arrest  of  judgment  rests  on  the  charge  of  unconsti- 
tutionality of  Act  184  of  1890,  in  that  it  makes  the  abduction  of  a 
woman  a  crime,  in  direct  violation  of  Art.  29  of  the  Oonstitution,  in 
that  it  embraces  more  than  one  object ;  and  that  the  different  objects 
of  the  statute  are  not  set  out  and  embraced  in  its  title. 

Further,  that  the  title  makes  no  mention  of  the  i>enalty  the  statute 
authorizes  to  be  imposed. 

The  judge  entertained  the  opinion  that  the  first  section  of  the 
act — quoted  supra — ^which  defines  the  crime  of  which  the  defend- 
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ant  is  indicted,  is  constitutional  and  valid ;  and  that  the  title  fairly 
embodied  the  nngU  object  of  the  law  in  employing  the  phrase, 
"making  the  abdaction  of  woman  a  crime." 

He  thereupon  oyermled  the  demurrer,  and  the  defendant's  counsel 
reserved  a  bill  of  exceptions. 

We  think  the  title  fairly  responds  to  the  object  stated  in  section 
one  of  the  act,  the  purport  and  effect  of  which  is,  that  any  person 
who  shall  fraudnlently,  deceitfully  and  by  any  false  pretence  or  rep- 
resentation, entice  or  abduct  any  woman  of  previous  chaste  char* 
acter  from  her  home,  for  the  purpose  of  prostitution,  shall  be 
deemed  guilty  of  an  infamous  crime. 

We  do  not  regard  the  fact,  that  no  mention  is  made  in  the  title  of 
the  act  to  the  character  of  the  punishment  which  may  be  inflicted, 
u  of  any  consequence  whatever. 

Such  a  provision  of  a  statute  is  merely  directory,  and  follows  as 
the  natural  and  legal  sequence  of  the  text.  The  denunciation  of 
the  text  would  be  of  no  force  and  efficacy  without  the  superaddition 
of  the  punishment  therefor.  It  requires  both  to  create  a  penal 
statute. 

Judgment  affirmed. 


No.  12,428. 
State  of  Louisiana  vs.  Geobob  Heabd. 

Tbe  pleas  were  tuftre/ois acqnit  and  the  inyalidlty  of  the  proceedings,  beoaase  of  a 
copy  sabstltated  to  the  Indiotment  lost. 

farmer  Jeopartiif^TheTe  was  no  auirefoU  tacquU^the  accased  bad  not  been 
arraisoed  and  had  not  pleaded.  It  became,  in  conseqnenoe,  necessary  to  dU> 
cbaive  the  Jary  prior  to  verdict.  Without  a  Joinder  of  Issue  the  proceedings 
are  null  and  can  not  serve  as  a  basis  for  the  plea  of  autrefois  acquit. 

^^  oflndictmtnt  Lost.^Ttie  indictment  had  been  misplaced  or  lost. 

As  authorized  by  Aot  17  of  1878,  properly  a  true  copy  of  record  kept  as  required  by 
the  statute  was  substituted.  The  trial  Judge  was  satisfied  that  the  indictment 
was  lost;  he  therefore  had  the  authority  to  replace  the  loss  with  an  authenti- 
cated copy  and  to  continue  with  the  trial. 

A  PPEALfrom  the  Criminal  District  Oourt  for  the  Parish  of  Orleans. 
f\    Baker^  J. 

M.  J.  Ounninghamf  Attorney  Qeneral,  and  Robert  H,  Marr,  Dis- 
trict Attorney,  for  Plaintiff,  Appellee. 
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Thomas  F.  Maker  for  Defendant,  Appellant. 


Sabmitted  on  briefs  March  6,  1897. 
Opinion  handed  down  March  16,  1897. 


The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.  The  defendant  was  found  guilty  of  manslaughter  and 
sentenced  to  imprisonment  at  hard  labor  during  a  term  of  twelve 
years. 

The  defences  are  autrefoia  acquit;  and  the  invalidity  of  the  copy  of 
the  indictment  under  which  he  was  tried. 

With  reference  to  the  plea  of  once  in  jeopardy,  for  the  crime 
charged,  he  alleged  that  after  the  jury  had  been  sworn,  it  was  dis- 
covered that  no  issue  had  been  joined. 

We  copy  from  the  record: 

**  Now  comes  counsel  for  defence  and  objects  to  any  further  pro- 
ceedings being  had  herein,  on  the  ground  that  there  is  no  issue 
joined  between  the  State  and  the  defendant." 

It  appears  that  after  the  court  had  maintained  the  objection,  the 
defendant's  counsel  objected  to  the  jury  being  discharged. 

Subsequently  the  plea  of  former  jeopardy  was  filed  in  the  District 
Court  and  overruled. 

In  our  view,  it  was  properly  overruled. 

The  indicted  person  not  having  pleaded  as  he  contended,  he  was 
not  in  jeopardy,  though  a  jury  had  been  sworn  to  try  him.  Bishop 
on  Criminal  Law,  Vol.  1,  par.  1029. 

A  conviction  is  an  absolute  nullity  unless  it  affirmatively  appears 
that  the  defendant  pleaded  to  the  indictment.  State  vs.  Ford, 
30   An.    311. 

To  entitle  the  defendant  to  the  plea,  the  proceedings  must  have 
been  valid. 

He  had  been  permitted  by  the  court  to  withdraw  his  plea  of  not 
guilty,  in  order  to  permit  him  to  file  a  challenge  to  the  array  of  the 
grand  jury  and  a  motion  to  quash  the  indictment.  The  court,  upon 
his  motion,  considered  that  he  should  have  been  arraigned  after  the 
challenge  to  the  array  and  the  motion  to  quash  had  been  overruled, 
and  for  that  reason,  on  defendant's  motion  that  the  trial  could  not 
be  proceeded  with,  discharged  the  jury. 
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The  defendant  was  bound  by  the  action  of  the  court,  based  upon 
hi8  own  showing,  that  he  had  not  been  arraigned.  State  vs.  Byrd, 
31  An.  419.  Moreover,  he  had  not  been  arraigned;  he  had  been 
permitted  to  withdraw  his  plea ;  and  to  stand  before  the  bar  as  if  he 
had  never  been  arraigned. 

"There  must  be  an  issue  joined  before  jeopardy  csn  attach."  Am. 
and  Eng.  Ency.  of  Law,  Vol.  II,  p.  932. 

We  pass  to  the  second  of  appellant's  grounds — that  he  was  made  to 
answer,  although  there  was  no  indictment  against  him. 

We  are  informed  by  the  recitals  of  a  bill  of  exceptions  that,  while 
the  jury  was  being  empaneled,  it  was  discovered  that  the  indictment 
bad  been  lost  or  mislaid.  The  court,  being  fully  satisfied  by  the 
record  and  the  statement  of  the  District  Attorney,  that  the  original 
iDdictment  had  been  lost  or  mislaid,  ordered  a  copy,  as  he  was 
authorized  to  order  by  Act  17  of  1878,  and  held  the  proceedings 
thereunder  regular  and  legal.  The  statute  in  question  makes  it  the 
duty  of  the  clerk  of  court,  within  ten  days  after  the  adjournment  of 
any  term  of  court  during  which  any  bill  of  indictment  has  been  filed, 
to  record  it;  and  further  directs  that  in  case  of  the  loss  or  defltruction 
of  any  recorded  indictment,  it  shall  be  the  duty  of  the  judge,  on 
proof  of  the  loss,  to  order  that  a  certified  copy  from  the  record  be 
sabstituted  for  the  original,  and  that  further  proceeding  in  the  cause 
be  had  as  on  the  original.  The  clerk  had  complied  with  the  statute, 
and  the  judge,  after  proper  substitution  had  been  made,  determined 
that  there  was  no  necessity  for  another  copy  and  another  arraign- 
ment. 

The  correctness  of  the  copy  is  not  questioned.  It  is,  in  addition, 
evident  that  the  indictment  was  not  to  be  found. 

The  ruling  was  not  in  any  particular  prejudicial  to  the  defence,  and 
was  in  accordance  with  the  authority  conferred  by  the  statute. 

Moreover,  it  was  strictly  a  question  of  fact.  With  reference  to  the 
question  of  law,  we  deem  it  in  point  to  state  that  a  trial  of  the  issue 
of  the  loss  of  the  indictment  vel  non  or  of  the  copy,  whether  a  true 
copy  vel  nouy  does  not  appear  to  have  been  contemplated  by  the 
Legislature  in  adopting  the  statute.  The  loss  of  the  indictment  hav- 
ing been  shown  to  the  satisfaction  of  the  judge,  and  a  true  copy  pro- 
duced in  compliance  with  his  order,  it  then  devolved  upon  the 
defendant  to  prove  wherein  an  error  had  been  committed. 

In  the  absence  of  such  proof  we  think  the  ruling  is  correct. 
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Lastly,  upon  this  point  the  rale  is  well  settled ;  alleged  error  will 
not  be  considered  in  a  criminal  case  when  the  bill  of  exception  does 
not  fully  set  forth  the  error  complained  of.  No  objection  was  urged 
to  the  mode  adopted  by  the  trial  judge  to  satisfy  himself  that  the 
indictment  was  lost. 

This  completes  a  review  of  the  issues.  We  find  no  ground  upon 
which  the  accused  can  be  relieved. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  verdict^ 
sentence  and  judgment  of  the  court  a  qua  are  aflSrmed. 


No.  12,180. 
S.  W.  Vanob  vs.  Pirst  National  Bank  of  Shrbvbport.* 

The  maker  of  a  note  pledged  by  the  holder  who  is  unable  to  pay  the  debt  can  in 
a  suit  settling  the  rights  between  the  parties  require  a  return  of  the  note 
pledged,  or  claim  Its  value  In  case  it  be  not  surrendered. 

Prior  decree  amended  so  that  the  deposit  of  the  notes  and  deed  in  court  are  not 
required. 

As  amended  prior  decree  affirmed. 

On  Application  for  Rehearing— Int&r^Bt  on  a  stated  account  on  wlilch  charges  are 
erroneously  made  is  reduced  from  12  per  cent,  to  5  per  cent. 

The  plaintiff  will  have  credits  for  the  deed  of  trust  and  notes  of  six  thousand 
dollars  each,  as  will,  as  to  their  value,  be  established  by  testimony,  provided 
there  be  a  timely  deposit  made  in  court  of  these  securities. 

APPEAL  from  the  Second  Judicial  District  Court  for  the  Parish  of 
Bossier.     Watkins^  J. 

Leonard  A  Randolph  and  F.  O.  Thatcher  for  Plaintiff,  Appellee. 


Wise  A  Hemdon  for  Defendant,  Appellant. 


Argued  and  submitted  June  6,  1896. 
Opinion  handed  down  June  20,  1896. 

Argued  and  submitted  on  application  for  rehearing  November  21, 
1896. 

*The  statement  of  the  case  (covering  the  decided  points)  made  by  the  organ  of 
the  court.  In  the  foregoing  case  (p.  130),  having  been  published  without  the 
name  of  the  judge  who  decided  the  case.  It  was  concluded  to  publish  the  deols- 
ion  in  full.— [Rbpostbs.1 
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Opinion  handed  down  December  14,  1896. 

Opinion  handed  down  on  second  application  for  rehearing  January 
4,1896. 
Rehearing  refosed  January  4,  1897. 


The  opinion  of  the  court  was  delivered  by 

BsBAUX,  J.  The  defendant  instituted  a  suit  to  foreclose  on  mort- 
gage notes,  executed  by  plaintiff  for  fifteen  thousand  eight  hundred 
dollars.  The  bank  held  these  notes  as  pledges  to  secure  an  indebted- 
ness of  S.  J.  Zeigler,  the  original  holder. 

The  plaintiff  obtained  an  injunction  to  restrain  the  defendant  from 
foreclosing  the  mortgage  on  the  ground  that  he  is  not  indebted  to 
the  pledgor,  Zeigler,  and  that,  as  the  notes  were  pledged  after 
matority,  they  are  subject  to  all  offsets  and  equities. 

It  is  not  disputed  that  the  mortgage  notes  were  pledged  after  their 
matority.  In  consequence  the  defendant  must  meet  the  issues  raised 
by  plaintiff. 

Vance,  the  plaintiff,  carried  on  in  connection  with  Wyche,  under 
Uie  name  of  Vance  &  Wyche,  a  plantation  store.  He  was  in  addition 
engaged  in  planting. 

From  1887,  date  of  Zeigler's  first  account,  to  1898  he  had  the  entire 
confidence  of  his  young  brother-in-law,  the  plaintiff. 

The  balance  on  account,  rendered  at  different  times  to  the  plain- 
tiff, was  large. 

The  plaintiff  claims  that  some  of  the  items  were  improperly 
charged  to  him  and  that  certain  credits  have  not  been  given  him 
on  Zeigler's  books. 

The  accounts  of  Vance  and  Wyche  with  Perrin  and  Zeigler  were 
closed  by  note. 

8.  W.  Vance's  account  with  Perrin  and  Zeigler  for  1888  was  closed 
by  note. 

After  the  dissolution  of  the  commercial  firm  of  Vance  &  Wyche 
the  balance  against  this  firm  was  charged  to  Vance,  the  plaintiff, 
with  Vance's  consent,  the  defendant  contends. 

Zeigler  testifies  that  in  July  of  that  year  the  amount  of  plaintiff's 
indebtedness  having  increased  more  than  he  had  anticipated  that  it 
would  increase,  for  that  reason  other  mortgages  were  taken. 

In  Februarsr,  1890,  Zeigler  says  that  plaintiff's  indebtedness  was 
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BO  large  that  he  requested  a  partial  payment;  that  he,  plaintiff, 
finally  agreed  to  borrow  an  amount,  and  with  that  object  in  view 
they  called  on  Jacobs,  of  the  defendant  bank,  who  consented  to 
make  the  loan  on  the  collateral  security  offered,  provided  Ziegler 
executed  a  note  for  the  amount  with  the  collaterals  attached.  He 
further  states  as  a  witness  that  he  explained  to  the  lender  that  it 
was  not  for  himself  but  for  the  plaintiff,  to  enable  him  to  make  a 
partial  payment.  He  says  further  that  the  ten  thousand  dollars  in 
cash  borrowed  were  received  and  placed  to  the  credit  of  Vance  & 
Wyche's  account  and  a  receipt  given ;  that  a  short  time  afterward 
a  statement  was  rendered  to  them  showing  that  it  was  to  their 
credit. 

The  plaintiff  was  present  at  this  interview;  he  denies,  however, 
that  the  loan  was  for  his  account. 

At  the  maturity  of  the  note  it  was  paid  by  the  maker  Zeigler  and 
the  collaterals  were  returned  to  him.  Afterward,  on  the  7th  of 
April,  1892,  he  gave  the  collateral  security  previously  taken  up  by 
him  to  the  bank  as  collateral  to  secure  an  indebtedness  then  in- 
curred by  Zeigler  to  the  bank.  Zeigler  failed  in  1892,  a  short  time 
after  this  loan. 

It  is  claimed  in  this  suit  on  the  part  of  the  defendant  that  it  has 
the  right  to  compel  Vance  to  pay  the  notes  held  by  it  as  collateral 
security. 

One  of  the  grounds  of  defence  is  that  the  notes  held  by  the  bank  were 
given  Zeigler  only  to  secure  payment  of  advances  to  plaintiff  for  the 
year  1889. 

That  out  of  the  crop  of  that  year  he  shipped  cotton  sufficient  to 
pay  these  advances  and  thereby  satisfied  the  note  and  mortgage. 
Another  ground  of  defence  is,  that  without  reference  to  the  proceeds 
of  the  crop  of  that  year  Vance  was  not  indebted  to  Zeigler  on  the 
7th  of  April,  1892. 

In  stating  the  facts  of  the  case  it  becomes  necessary*  to  return  to 
the  accounts  and  give  consideration  to  the  different  items  upon 
which  balances  are  based. 

Perrin  and  Zeigler's  accounts  rendered  prior  to  March  14,  1888, 
«how  a  balance  due  by  Vance,  which  should  have  been  charged, 
he  urges,  to  Mrs.  M.  B.  Q.  Vance,  his  mother,  and  plaintiff — 
t.  e.,  half  to  each,  as  they  were  partners  for  whom  the  payments 
had  been  made  by  Zeigler. 
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It  is  claimed  that  he  is  entitled  to  other  amoants  as  credits  than 
those  allowed  in  the  accounts  in  evidence. 

The  amoants  improperly  charged  as  averred  by  plaintiff,  Vance, 
are  the  following,  viz. : 

188ft. 

Apriia— 8.  Self,  should  be,  it  Is  contended,  Wash.  Vance $860  00 

May  5—9.  Miss  Molly  Vance 43  00 

Angnal  1—10.  G.  W.  Sentell  &  Co.,  for  Wash.  Vance 200  00 

XoTember  10—11.  G,  W.  Sentell  A  Co..  for  Wash.  Vance 260  00 

NoTember  5—13.  Miss  C.  Vance,  only  one-third  of  amount  charged,  due  by 

plaintiff.  It  is  cUiined 66  66 

November  5— 14.  Interest 242  87 

NoTember6-16.  Interest 436  81 

HoremberS — 16.  Interest  78  47 

1889. 

February  5— 12.  Interest 200  50 

$1,830  81   ' 

The  witness  Zeigler  admits  that  all  items  charged  in  plaintiff's 
account  as  money  remitted  G.  W.  Sentell  &  Oo.  was  to  pay  the 
expenses  of  plaintiff's  brother,  a  minor,  and  that  it  shonld  not  have 
been  charged  to  plaintiff,  Vance.  It  was  done,  he  says,  through  a 
misunderstanding  of  the  book-keeper. 

We  will  later  recur  to  the  other  items  of  this  account. 

Taking  up  the  account  of  1889;  here,  also,  it  is  charged  that  many 
of  the  items  are  not  due  by  the  plaintiff,  and  he  claims  that  others 
should  be  placed  to  his  credit.  In  addition  to  those  carried  in  the 
name  of  Sentell  &  Oo.  for  Wash.  Vance,  the  following  are  claimed, 
as  having  been  improperly  charged : 

SoTember27-No.  19.  M.  B.  G.  Vance $60  80 

September  12— No.  22.  Note  due  April  1, 1889,  given  in  error  for  Perrin  and 

Z^iisluT  account 8,800  66 

September  12— No.  2.S.  Interest 318  92 

September  12— No.  24.  Interest .  222  90 

The  note  stated  will  be  considered  later. 

The  only  item  not  a  remittance  to  Sentell  &  Oo.  for  Wash.  Vance 
is  an   entry  November  7,  No.  28:    Remittance   to   Miss   O.   Vance. 

To  this  item  we  have  found  no  reference  in  the  testimony. 

The  following  are  the  items  charged  in  1891,  which  are,  plaintiff 
alleges,  erroneously  charged: 

Jannary    20— No.  29.  Account  of  Vance  A  Wyche $1,766)8 

"            ••       ••  30.  Difference  in  Interest 1992  25 

Pebraar7  21.      "  31.  Interest  on  notes 1,100  00 

Mareta         2.      «*  32.  G  W.  Senteil  &  Oo 200  00 

25.       *'  83.  Miss  Molly 76  00 

July            •*       •*  34.  K.  Jacobs,  part  on  note 600  00 

"  36,  Interest 796  00 

••               *•       "  36.  Miss  Vance 9  00 

"       "  37.  O.  W.  Sentell  ft  Co.,  for  Wash.  Vance 115  30 

"  38.  Interest 963  70 
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The  Wash.  Vance  items  were  dedncted  in  the  account  as  having: 
been  erroneously  charged. 

The  question  arises  shall  we  deduct  from  the  account  of  Zeigler  all 
the  items  plaintiff  asserts  are  incorrectly  charged  to  his  account,  and 
charge  him  (Zeigler)  with  the  amounts  proven  correct,  for  which  he 
has  not  heretofore  given  plaintiff  credit? 

As  to  the  latter,  it  does  not  admit  of  question;  they  must  be 
charged. 

It  is  a  matter  of  detail  that  will  receive  attention  in  the  decree. 

As  to  the  former,  the  evidence  is  conflicting.  It  remains  that  the 
burden  of  proof  is  with  the  plaintiff,  Vance,  and  that,  with  the  ex- 
ception of  his  own  testimony  on  this  point,  the  evidence  sustains 
defendant's  position. 

The  orders  of  Vance  were  not  written  so  as  to  enable  Zeigler  to 
separate  the  items.  On  their  face  they  were  for  the  account  of  the 
one  by  whom  signed.  Accounts  were  rendered,  and  no  objection 
was  made. 

A  meeting  was  held  at  the  town  of  Benton  in  March,  1898.  There 
were  present  at  this  meeting  the  plaintiff  and  members  of  his 
family.  They  were  represented  by  counsel  and  no  objection  was  made 
to  these  items.  As  to  Wash.  Vance's  indebtedness  it  was  explained 
by  Zeigler  as  a  witness  that  S.  W.  Vance  would  give  orders  to  remit 
moneys  to  Wash.  Vance.  The  former's  indebtedness  increased  to 
such  an  extent  that  he  inquired  of  S.  W.  Vance  if  those  items  were 
not  properly  chargeable  to  the  account  of  Wash.  Vance?  He 
assented  to  a  change,  charging  to  the  latter.  At  the  meeting  of  1898 
these  credits  had  been  given  to  S.  W.  Vance,  who  did  not  claim  any 
other  credits. 

This  witness,  Zeigler,  further  says  that  S.  W.  Vance  always 
said  that  he  was  keeping  these  accounts  against  the  before  named 
members  of  his  family,  and  that  they  owed  him  a  great  deal.  He 
also  states  as  a  witness  that  he  would  have  much  preferred  to  charge 
those  items  to  the  mother  and  sister  of  Vance,  as  they  were  solvent 
and  he  had  cause  to  fear  that  Vance  was  not.  He  was  not  given 
needful  information  to  make  such  a  charge,  he  did  not  know  that  the 
items  were  for  them,  but  was  led  to  believe  by  Vance  that  they  were 
for  his  own  account.  This  testimony  is  corroborated  in  part  by  that  of 
the  book-keeper  who  kept  the  books  and  made  the  entries  of  these 
items. 
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S.W.Vance  testifies:  ''The  debits  on  these  accounts  were  for 
different  things,  snch  as  improvements,  items  charged  erroneously 
OD  Zeif^ler's  account  and  other  things.  It  was  goods  that  were 
charged  to  me  and  to  Vance  &  Wyche  that  was  for  them.  I  kept  an 
account  in  the  books  so  that  I  would  have  a  settlement  with  ail  of 
them." 

As  to  the  commercial  firm  (Vance  &  Wyche)  there  is  evidence  of 
record  that  the  change  in  the  account  from  Vance  &  Wyche  to 
Vance  was  made  with  the  consent  of  S.  W.  Vance;  moreover, 
Vance  was  responsible  for  the  whole  debt  without  the  necessity  of 
any  consent. 

Vance  knew  that  his  creditor  had  pledged  these  claims  and  he 
Deyer  objected.  He  was,  at  least,  present  when  the  loan  on  pledge 
was  discussed  with  the  pledgee  Jacobs.  Zeigler  and  his  pledgee 
acted  upon  the  faith  of  the  correctness  of  these  charges. 

Concluding  upon  this  point,  we  quote  from  the  testimony  of  S.  W. 
Vance:  *'When  we  could  get  goods  from  Hicks  &  Co.,  and  pay 
for  them  by  orders  on  Zeigler,  we  would  not  inform  him  for  whom 
we  were  getting  ^e  goods,  but  would  make  the  proper  charges  on 
onr  books."  Zeigler  positively  denies  that  he  was  ever  informed  of 
parchases  for  any  other  than  the  plaintiff  himself. 

The  following  items  do  not  seem  to  be  disputed :  Numbers  8  (as 
above),  9,  10,  11,  12,  18,  21,  28. 

As  relates  to  item  22,  the  note  is  subject  to  the  deduction  of 
amonnts  erroneously  charged ;  the  same  is  true  of  item  29. 

Item  39  also  is  erroneous.  Interest  on  Zeigler's  indebtedness  to 
Jacobs,  or  to  the  defendant,  should  not  be  charged  to  the  plaintiff. 
For  the  same  reason  item  84  is  also  erroneous. 

The  foregoing  all  relate  to  the  account  of  Perria  and  Zeigler  trans- 
ferred to  the  latter. 

On  another,  the  account  (Abstract  B)  due  Zeigler,  growing  out 
of  transactions  personal  in  character,  there  seems  to  be  no  dispute 
about  the  rent  of  December  1,  1887,  (1)  Goushatta  plantation,  year 
1887,1166;  December  11,  (2)  Goushatta  plantation,  $100;  Decem- 
ber 11,  (3)  one* third  rent  Haynes  place,  1888,  $160;  January  1,  (4) 
Improvement  South  Buck  Hall.  That  is,  that  these  items  should,  as 
erroneous,  be  deducted. 

Item  6,  January  1, 1889,  also  for  improvement  of  South  Buck  Hall, 
is  admitted  by  Zeigler  in  answer  to  interrogatories. 


884  SUPREME  COURT  OP  LOUISIANA. 

Vanoe  rs.  Bank. 


Item  6  also  should  be  corrected ;  February  26,  1889,  by  allowing 
credit  to  plaintiff  on  note  transferred  by  Zeigler  to  Perrin;  amount 
not  credited  and  balance  due  on  the  note  held  by  the  succession 
representatives  against  Zeigler  as  maker. 

Items  9  and  10  are  charged  on  account,  seem  to  us  correct,  by 
plaintiff  and  cover  December,  1889,  rent  Haynes  place,  $150; 
December,  1889,  reot  Goushatta,  $70. 

A  credit  of  $12,000  is  claimed  for  two  notes,  secured  by  mortgage 
given  by  Vance  to  Zeigler  in  1891  in  pledge  by  the  holder  to  the 
Merchants  and  Farmers  Bank.  We  do  not  find  it  possible  to 
determine  the  value  of  these  mortgage  notes  at  this  time. 

The  insolvency  of  the  maker  does  not  seem  to  be  questioned  and 
there  is  no  evidence  of  record  showing  the  value  of  the  property. 

The  maker  will  be  entitled  to  the  credit  remaining  after  hia 
indebtedness  will  have  been  settled;  for  whatever  balance  there 
may  be.  It  is  not,  in  our  judgment,  chargeable  against  Zeigler  or 
his  transferee  at  this  time.  There  is  variance  in  the  testimony 
relating  to  the  deed  of  trust  of  land  in  Arkansas.  We  do  not  think 
that  we  would  be  justified  in  decreeing  that  plaintfff  be  credited  at 
this  time. 

The  value  of  the  pledged  property  is  not  shown.  After  settling 
and  paying  the  amount  of  his  indebtedness  the  plaintiff  will  be  en- 
titled to  the  pledged  property  not  applied  to  the  payment  of  his  debt. 

It  is  admitted  that  plainti£F  should  be  charged  with  thirteen  hun- 
dred dollars  rent  for  1891,  and  a  sum  of  five  hundred  and  eleven  dol- 
lars and  eleven  cents;  amount  of  a  judgment  of  Dreyfous  &  Co.  with 
which  Zeigler  should  be  charged,  and  which  Vance  does  not  contest. 

The  plaintiff  has  introduced  testimony  to  prove  that  the  notes  held 
by  the  defendant  had  been  given  only  to  secure  advances  for  1889. 

It  will  be  borne  in  mind  that  ten  thousand  dollars  was  the  sum 
borrowed  and  placed  to  plain ti£F's  credit,  or  to  plain ti£F  and  Wyche, 
the  commercial  firm.  This  loan  plaintiff  says  was  paid  by  shipment 
and  sale  by  Zeigler  of  the  crop  of  1889,  as  acknowledged,  he  asserted, 
by  Zeigler  himself. 

This  position  is  controverted,  and  Zeigler  denies  that  he  made  sach 
an  acknowledgment.  As  a  naked  original  proposition,  the  testimony 
on  this  point  is  against  him — plaintiff. 

This  acknowledgment  in  the  course,  as  we  understand,  of  a  friendly 
conversation  does  not  absolutely  conclude  the  parties. 
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From  the  facts  we  gather  that  Vance  did  not  demand  his  notes 
thus  deposited  as  collateral ;  that  he  ezecated  other  mortgage  notes 
for  a  large  amount,  and  placed  them  in  the  hands  of  his  creditors 
withoat  any  consideration  whatever,  nnless  it  was  to  secnre  the 
indebtedness.  The  crop  of  1889  amounted  to  about  six  thousand 
nven  hundred  dollars.  The  difference  between  the  advance  and  the 
arnoont  of  the  crop  was  due  by  the  plaintiff. 

The  conclusion  does  seem  reasonable  that,  as  between  the  defend- 
ant and  Zeigler,  the  former  owns  the  latter's  right  on  the  accounts, 
notes  and  mortgage,  and  that  for  the  balance  due  Vance,  plaintiff  is 
indebted  to  the  defendant  bank. 

After  the  plaintiff  will  have  secured  all  his  rights,  aod  all  proper 
dedactions  will  have  been  made,  it  can  not  be  of  great  concern  to 
him  whether  he  pays  Zeigler  or  the  defendant. 

In  calculating  the  interest,  plaintiff  complains  of  the  amount 
of  mterest  and  of  the  compound  interest  charged. 

These  calculations  were  made  years  ago.  We  do  not  think  we  are 
anthorized  to  strike  out  the  interest  entirely. 

In  making  needful  deductions  to  carry  out  our  decree,  the  interest 
charged  on  the  amount  deducted  must  also  be  deducted. 

Id  conclusion,  our  summary  is : 

Deduct  items  8,  9,  10,  11,  13,  14,  16,  16,  12,  19,  29,  80,  88,  84,  86, 
37. 

That  all  interest  charged  on  amount  deducted  be  also  deducted  at 
the  rate  charged. 

The  plaintiff  is  entitled  to  credit  of  the  following  not  given  on 
aocoants  rendered : 

1887. 
Dewmber  1— 1.  Oae-slxthrent  Oousbatta,  year  1887.. $166  00 

I98B. 

Dtcvmber  3— 2  One-sixth  rent  Oonshatta,  year  1888  100  00 

D«eember  2—3.  One-third  rent  Uaynes  Place,  year  1888 160  00 

Jtnnary  1^.  Improvement  South  Buck  Hall 250  00 

Juiuary  1—5.  ImproTemnnt  Soutb  Rock  Hall 250  00 

February  26—6.  Credit  which  should  have  been  given  on  the  fi.  W.  Vance 
note: 

Credit  admitted  on  paper  (R.  114, 1-2) 4»6  00 

Bene  of  Hay nes  Place  (K.  114,1-2) 150  00 

Bent  of  Ooushatra 70  00 

1892. 

February  13-15.  One-eighth  purchase  price  Haynes  Place 604  00 


The  following  claims  are  allowed  to  defendant: 

ote  .. 
en*  1 

25 


?«?tnote $1,300  00 

Jvdgmenft  Dreyfons  A  Oo w 511  11 


886  SUPREME   COURT  OP  LOUISIANA. 


Vance  vs.  Bank. 


The  notes,  each  for  $6000,  secnred  by  mortgage,  given  by  Zeigler 
to  Vance,  and  by  Zeigler  negotiated  with  Merchants  and  Farmers 
Bank,  is  left  open  with  rights  of  parties  reserved. 

The  deed  of  trust — lands  in  Arkansas — ^is  left  open  also  for  fntare- 
adjnstment. 

It  is  ordered,  adjudged  and  decreed  that  the  judgment  appealed 
from  is  annulled,  avoided  and  reversed. 

It  is  ordered  and  adjudged  that  all  items  be  deducted  as  stated  in 
the  foregoing  opinion ;  that  proper  credits  be  allowed  as  detailed 
above;  interest,  cost  and  balance  of  indebtedness  fixed  in  accord- 
ance with  the  view  herein  expressed. 

It  is  further  ordered,  adjudged  and  decreed  that  the  injunction 
be  dissolved  to  the  amount  that  the  plaintiff  is  indebted  to  the  de- 
fendant, after  deductions  as  decreed ;  that  it  be  made  perpetual  in 
so  far  as  it  enjoined  the  defendant  from  collecting  an  amount  not 
due,  as  shown  by  balance  fixed  in  accordance  with  view  herein 
expressed. 

The  defendant  to  pay  the  cost  of  the  lower  court,  and  the  plain- 
tiff and  appellee  those  of  the  appeal. 

On  Application  fob  a  Rbhbarino. 

We  have,  on  this  application  for  a  rehearing,  made  the  additional 
deductions  on  Zeigler's  account  and  allowed  the  additional  credits, 
as  we  think  authorized  under  the  testimony.  We  have  reduced  the 
interest  charged,  and  allowed  on  the  accounts,  from  12  per  cent,  ta 
5  per  cent. 

With  reference  to  the  deed  of  trust  for  the  Arkansas  land  and  the 
two  notes  of  six  thousand  dollars  received  by  Zeigler  from  Vance, 
we  do  not  think  the  mere  giving  these  notes  and  deed  of  trust,  not 
received  in  payment,  authorizes  us  to  give  the  credit  for  the  face 
amounts  of  the  notes  and  deed.  We  have  no  evidence  of  the  value 
of  the  notes  and  deed,  and  it  follows,  no  basis  to  give  credits.  We 
think  the  plaintiff  should  have  such  credits  for  the  deed  of  trust  and 
notes  as  may  be  established  by  the  testimony  as  to  their  value. 

We  allow  to  plaintiff  the  item:  January  9,  1890,  improvement 
South  Buck  Hall.  It  was  credited  on  statement  of  Zeigler,  offered 
in  evidence,  but  it  was  not  credited  on  the  account. 

Amount  thus  allowed,  two  hundred  and  fifty  dollars. 

The  terms  of  our  decision  already  include  the  amount  of  two  hon* 
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died  and  twenty-nine  dollars  and  ninety- five  cents,  items  on  the 
Wyche  and  Vance  account  which  are  for  Wash.  Vance. 

The  claim  for  five  bales  of  cottozt  we  do  not  think  is  sustained  by 
the  facts. 

In  calculating  interest  on  balances  (difference  on  interest  charged 
on  the  account) ,  there  should  be  only  one  deduction,  and  not  a  de- 
dactdon  of  interest  prior  to  a  change  in  the  charge  and  on  the 
amoant  after  the  change.     One  credit  or  one  debit  for  interest. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  last  amount 
shown  to  be  due  by  Vance  to  Zeigler  by  the  last  and  closing  account 
of  April  7,  1802,  be  diminished  by  deducting  seven  per  cent,  of  all  the 
interest  charged  to  Vance  on  the  accounts  in  evidence ;  and  that  the 
indebtedness  of  Vance  be  allowed  the  additional  credit  stated  in  the 
opinion ;  interest  at  five  per  cent,  to  be  allowed  on  such  credits,  and 
that  with  these  deductions  and  credits  the  indebtedness  of  Vance  to 
Zeigler  is  hereby  fixed  on  the  basis  shown  to  be  due  by  said  account 
of  April  7 J  1892;  that  the  amount  of  indebtedness  is  recognized  sub- 
ject to  the  deductions  and  credits  herein  given.  The  balance  due 
Bhall  bear  five  per  cent,  interest  from  April  7, 1892,  until  payment. 

It  is  further  ordered  and  decreed  that  the  indebtedness  of  Vance 
to  Zeigler  on  account  and  notes  thus  established  be  reduced  and 
credited  for  such  amount  as  may  be  deemed  ascertained  to  be  the 
value  of  the  deed  of  trust  and  two  notes  of  six  thousand  dollars  (if 
the  latter  has  any  value  at  all  as  against  the  property  previously 
mortgaged)  ;  said  value  to  be  ascertained  by  testimony  on  the  appro- 
priate proceeding  to  establish  such  value. 

In  establishing  the  value  of  these  notes,  due  regar^  is  to  be  given 
to  the  rank  of  mortgages  not  affected  by  the  rules  of  the  commercial 
law  relating  to  securities  subject  to  equities. 

Farther,  that  plaintiff  be  and  is  hereby  decreed  entitled  to  proceed 
with  his  seizure  and  sale  on  the  amount  found  due  in  accordance  with 
this  decree. 

Costs  of  both  courts  to  be  paid  by  the  appellees.  As  amended 
here,  our  decree  is  affirmed. 

We  reserve  to  the  parties  the  right  to  apply  for  a  rehearing. 

Opinion  on  Application  fob  Rbhbabinq. 

.The  many  details  in  this  case  have  made  another  examination 
necessary. 
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Plaintiff,  in  one  of  the  statements  of  record,  shows  ''  to  one -half 
of  acconnt  of  S.  W.  and  B.  G.  Vance,  one  thousand  four  hundred  and 
two  dollars  and  fifty  cents."  This  is  an  additional  amoant  to  which 
the  defendant  is  entitled. 

In  our  opinion  on  the  rehearing  is  the  following : 

We  have  redaced  the  interest  charged  from  twelve  per  cent,  to 
five  per  cent. 

In  the  decree  by  a  slip  of  the  pen  the  following  was  written: 
**  Diminished  by  deducting  seven  per  cent,  of  all  interest  charged  to 
Vance."  This  is  corrected  and  the  decree  will  now  read  that 
the  reduction  of  interest  is  from  twelve  per  cent  to  five  per  cent. 
418  written  in  the  body  of  the  opinion. 

Appellant  directs  our  attention  to  the  ten  thousand  dollars  loaned 
by  E.  Jacobs. 

We  extract  the  following  statement  from  appellee's  first  brief : 

April  7, 1892.  To  balance  shown  by  account  rendered $10,367  77 

To  one-half  of  account  of  S.  W.  A  M.  B.  G.  Vance,  $2805,  one  half 1,402  60 

(The  item  allowed  above.) 

To  credit  matter,  credit  given  Vanceft  Wyche $10,000  00 

To  rent  year  1891  1,300  00 

To  judgment,  Dreyfous  A  Co 611  01 

We  have  heretofore  decided  that  these  $10,000  were  properly 
charged  to  Vance. 

It  is  incumbent  upon  plaintiff  to  prove  that  this  amount  of  $10,000 
has  been  paid  or  settled  in  some  way,  otherwise  he  must  stand 
charged  with  it.  His  right  to  prove  payment  or  settlement  of  this 
amount  is  reserved.  This  is  one  of  the  issues  upon  which  the  judge 
a  quo  will  hav»to  pass. 

As  to  items  as  follows,  viz. : 

January  1, 1887.  Improvements  on  South  RuokHall $260  00 

January  1, 1889.  luiprovementn  on  South  Buck  Hall 260  tiO 

January  1, 189U.  Improvements  on  South  Buck  Hall 230  00 

Vance  is  entitled  to  these  three  credits  for  these  improvements- 
no  more. 

The  appellee  sets  forth  in  his  brief,  that  five  per  cent.,  if  allowa- 
ble at  all  as  commission  for  attorney's  fees,  should  not  exceed  five 
per  cent,  on  the  amount  as  will  be  fixed  by  decision  of  this*  court. 

The  fee  is  thus  limited ;  that  is,  the  fee  is  allowed  on  the  amount 
the  court  finds  is  dae  by  Vance  to  Zeigler  or  his  transferee. 

The  counsel  of  the  appellee  in  his  brief  says : 
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**  That  the  court  shonld  not  reqnire  Vance  to  deposit  these  notes 
in  court  a  qua  as  a  condition  precedent  to  his  right  to  a  credit  for 
their  yalne  to  be  ascertained  by  testimony.  Bnt  that,  possibly, 
Vance  might  induce  the  holders  of  these  notes  to  present  them  in 
coarta  qua  on  trial  of  proceedings  to  ascertain  their  value  for  par- 
poses  of  identification  and  to  show  who  is  holder  at  that  time." 

We  do  not  think,  after  further  consideration,  that  it  is  essential 
for  Zeigler,  the  defendant,  or  Vance  to  surrender  the  deed  of  trust 
or  the  two  notes  of  six  thousand  dollars  each,  signed  by  Vance  as 
maker. 

The  investigation  can  be  held  as  to  value  and  credit  given  to 
Vance  of  the  amount  of  this  value,  without  the  necessity  of  having 
the  papers  in  court. 

To  Zeigler  is  reserved  the  right  of  surrendering  the  notes  and 
I  deed  of  trust,  and  upon  that  surrender  of  being  relieved  from 
!  having  the  claim  reduced  on  account  of  the  notes  and  deed  of  trust 
being  outstanding. 

Bat  if  he  does  not  produce  and  surrender  the  said  notes  and  deed 
of  trust,  then,  in  that  case,  the  value  is  to  be  ascertained,  and  he  is 
U>  be  chiirged  with  their  value  as  ascertained. 

It  is  therefore  ordered,  adjudged  and  decreed  that  prior  decrees 
are  in  force  save  as  amended  in  this  decree. 

That  the  sum  of  fourteen  hundred  and  two  dollars  and  fifty  cents 
is  allowed  as  an  additional  credit  to  defendant. 

That  the  reduction  of  interest  is  from  12  per  cent,  to  5  per  cent. — 
t.  e.,  interest  at  rate  of  5  per  cent,  is  to  be  computed,  instead  of 
12  per  cent. 

It  is  further  ordered,  adjudged  and  decreed  that  right  is  reserved 
to  plaintiff  to  prove  that  the  ten  thousand  dollars  loaned  by  Jacobs 
to  Zeigler,  and  by  the  latter  to  Vance  &  Wyche,  and  subsequently 
charged  to  Vance  have  been  paid  or  settled. 

It  is  farther  ordered,  adjudged  and  decreed  that  plaintiff  be 
allowed  three  years'  credit  for  improvements  of  South  Bugk  Hall. 

It  is  also  decreed  that  the  attorney's  fee  be  limited  to  6  per  cent, 
on  the  amount,  when  fixed*  by  the  decision  of  court. 

And  lastly,  it  is  ordered  and  decreed  that  plaintiff  be  relieved 
^m  the  necessity  of  producing  and  surrendering  the  notes  of 
Biz  thousand  dollars  each,  and  that  Zeigler  be  relieved  from  the 
necessity  of  producing  and  surrendering  the  deed  of  trust. 


40  390 
61  63 
49  390 
el09  315 
109  316 
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It  is  ordered  that  to  Zeifi^ler  is  reserved  the  right  of  sorrenderini? 
the  notes  and  deed  of  trast,  and  upon  that  surrender  of  being  re- 
lieved from  having  the  claim  reduced  (as  to  their  valne) ,  on  account 
of  the  notes  and  deed  of  trust  being  outstanding. 

It  is  further  ordered  and  decreed,  if  he  does  not  produce  and  sur- 
render the  said  notes  and  deed  of  trust,  then,  and  in  that  case,  the 
valne  is  to  be  ascertained,  and  he  (Zeigler)  or  defendant  is  to  be 
charged  with  their  value,  as  ascertained. 

The  questions  have  been  argued  orally  and  by  brief ;  a  rehearing 
would  serve  no  purpose. 

It  is  therefore  refused. 


No.  12,861. 
Ambbigax   Fbbbhold   Land    MoRTaAas    Oompany   of   London, 

LiMITBD,  vs.   J.    OALDWBLL     PEIROB;    INTBBVBNTION  of  PHUjIP 

B.  Peirob  bt  alb.  and  Phiup  B.  Peibcb  bt  AL8.  vs.  J.  Oald- 

49    390{  WELL    PeIROE    BT  ALB.    (OONBOLID ATBD> . 

116    4231 

A  foreign  oorporation  lending  money  to  a  resident  of  this  State,  throagh  brokers 
domiciled  out  of  the  State,  does  not  come  within  the  meaning  of  Art.  286  of  the 
Constitution  of  the  State.    Mortgage  Oo.  vs.  Ogden,  ante,  p.  8. 

If  the  seized  debtor  obtains  credit  for  the  amount  of  his  debt  he  can  not  object 
to  any  arrangement  made  by  the  plaintiff  with  the  purchaser.  All  the  debtor 
could  require  would  be  that  the  debt  shouid  be  declared  discharged.  Bandin 
▼S.  Boliff,  1  N.  8. 166;  8  N.  8.  100. 

A  sale  of  minor's  property,  through  executory  process,  taken  contradictorily  inrlth 
their  father  as  their  tutor,  is  valid,  though  no  certificate  of  the  amount  of  the 
Inventory  of  the  property  of  the  minors  has  been  recorded  as  required  by  1  aw, 
when  the  father  having  been  appointed  as  their  natural  tutor  by  the  court,  he 
has  taken  an  oath  as  such,  and  letters  of  tutorship  have  issued  to  him.  The 
y  father  has  the  right  under  such  circumstances  to  stand  In  judgment  defen* 

sively  for  the  minors  as  a  tutor  ad  hoc,  under  Art.  313  of  the  Civil  Code,  even 
though  he  be  not  authorized  to  administer  generally  as  tutor. 

A  PPEAL  from  the  Eighth  Jadicial  District  Oourt  for  the  Parish  of 
-^  Concordia.  Tullis^  J.,  Twenty- third  District,  sitting  in  place 
of  the  jadge  of  the  Eighth  Jadicial  District,  recased. 


H.  R.  Boyd  for  Plaintiff,  Appellant. 
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Tkomaa  P,  Clintcn  for  Oarator  of  Shattnok  &  Hoffman,  Defendant 
and  Appellee. 


Boatner  dt  Hough  for  Heirs  of  Mrs.  Peirce,  Intervenors,  Appellees. 


Argued  and  snbmitted  Jannary  19,  1897. 
Opinion  handed  down  Fehmary  1,  1897. 


Statbmbnt  of  thb  Oabb. 

On  the  26th  of  Febraary,  1885,  Mrs.  Charlotte  H.  Peirce,  wife  of  J. 
Caldwell  Peirce,  granted  a  mortgage  on  the  Delhi  plantation,  in  the 
paiiBh  of  Concordia,  to  Gilbert  M.  Richardson,  of  New  York,  to 
•ecore  a  loan  of  foar  thousand  dollars.  The  plantation  was  her 
•eparate  property.  The  act  contained  a  danse  waiving  the  benefit 
of  appraisement  in  case  of  forced  sale.  On  the  8d  of  April,  1885,  Mrs. 
Peirce  died,  leaving  foor  minor  children. 

On  April  28,  1885,  J.  Oaldwell  Peirce,  the  father  of  the  children, 
applied  to  be  confirmed  as  natural  tntor  of  the  minors.  He  asked 
that  an  inventory  be  taken,  and  annexed  an  oath  that  the  district 
jodge  was  absent  from  the  parish.  On  the  same  day  the  clerk  of  the 
District  Court  ordered  that  the  applicant  be  appointed  and  confirmed 
IS  natural  tutor  upon  taking  oath  and  otherwise  complying  with  all 
legal  requisites.  The  same  day  an  inventory  was  taken,  and  the  oath 
of  the  father  was  filed.  No  certificate  of  the  amount  of  the  inven- 
tory seems  to  have  been  recorded,  or  to  have  been  issued  by  the 
derk.  ^On  the  25th  of  April,  1885,  James  C.  Brandon,  the  maternal 
ancle  of  the  minors,  was  appointed  as  under -tutor  of  the  minors,  and 
qualified  as  such  on  the  25th  of  May,  1885. 

On  the  28d  of  April,  1885,  the  district  clerk  issued  to  the  father 
letters  of  appointment  and  qualification  as  tutor  (12  An.  611) ,  the 
letters  reading:  *'  Whereas  J.  Oaldwell  Peirce  has  taken  the  oath  and 
otherwise  complied  with  the  law,  he  is,  therefore,  appointed  natural 
tutor  and  ex'officio  administrator  to  the  minors  (naming  them). 
Witness  the  Hon.  S.  Charles  Young,  judge  of  said  court  and  the  seal 
of  aaid  court." 

Default  having  been  made  on  the  payment  of  one  of  the  notes 
secnred  by  the  mortgage  to  Richardson,  executory  proceedings  were 
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instituted  on  the  2d  of  March,  1887,  for  the  amount  due,  three  thoa- 
sand  and  two  hundred  dollars,  and  interest,  less  a  credit  of  one  hun- 
dred and  fifty-nine  dollars,  before  the  District  Court  for  Concordia 
parish.  J.  Caldwell  Peirce,  as  natural  tutor  and  ex-ojflcio  adminis- 
trator, accepted  service  of  notice  of  demand  and  order  of  seizure  and 
sale.  The  Delhi  plantation  was  seized  and  advertised  and,  on  the  7th 
of  May,  1887,  sold  by  the  sheriff.  At  the  offering  it  was  adjudicated 
to  F.  B.  Hoffman,  of  the  firm  of  Shattnck  &  Hoffman,  of  New 
Orleans,  for  the  price  of  four  thousand  four  hundred  and  one  dollars. 
The  purchase  was  made  by  Hoffman  through  H.  R.  Steele,  acting  as 
his  agent  and  attorney  in  fact,  and,  by  direction  of  the  attorneys  of 
the  seizing  creditor  the  price  of  the  adjudication  was  credited  upon 
the  writ  and  the  writ  returned. 

On  the  14th  of  June,  1887,  Hoffman,  through  Steele  as  his  agent, 
sold  the  property  to  J.  Caldwell  Peirce  for  the  sum  of  three  thousand 
five  hundred  and  ninety- three  dollars.  On  the  17th  of  January,  1889, 
J.  Caldwell  Peirce  mortgaged  the  property  to  the  plaintiff  company 
to  secure  a  loan  of  four  thousand  six  hundred  and  forty  dollars. 

On  the  11th  of  November,  1890,  he  executed  a  second  mortgage 
on  the  same  property  to  secure  an  additional  loan  of  one  thousand 
dollars.  Peirce  having  defaulted  in  the  payment  of  the  interest  and 
principal  falling  due  on  both  of  the  loans,  the  plaintiff  on  the  2d  of 
April,  1895,  presented  a  petition  to  which  he  annexed  the  notes  and 
mortgage  for  the  second  loan  and  prayed  for  and  obtained  an  order 
for  the  seizure  and  sale  of  the  property  subject  to  the  first  mortgage. 

Before  seizure  was  made  Peirce  obtained  an  injunction  against 
the  execution  of  the  order.  The  ground  assigned  for  injunction 
was  that  plaintiff  was  a  foreign  corporation  and  had  violated  all  of 
the  provisions  of  Art.  236  of  the  Constitution  of  Louisiana  relative- 
to  foreign  corporations  doing  business  in  Louisiana,  and  further  that 
the  plaintiff  was  proceeding  against  him  and  asking  judgment  on  a 
demand  made  up  partly  of  illegal  and  usurious  interest — that  five  of 
the  notes  in  the  act  of  mortgage  were  largely  made  up  of  capital  - 
ized  interest  at  the  rate  of  10  per  cent.,  which  amount,  together 
with  the  10  per  cent,  attorney's  fees  thereon,  exceeded  the  sum  of 
three  hundred  dollars. 

That  plaintiff  had  elected  by  his  petition  to  claim  the  maturity  of 
the  whole  debt  by  reason  of  the  default  of  payment  on  the  4th  of 
May,  1894,  and  that  they  could  not  proceed  to  collect  said  capital- 
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ised  interest  not  earned  at  or  snbseqaent  to  said  date ;  that  said  por- 
tion of  said  debt  if  it  existed  was  extinguished  thereby ;  that  the 
injunction  should  be  perpetuated,  but  should  the  same  be  dissolved 
the  amount  of  the  debt  should  be  reduced  by  said  amount  as  illegal, 
inequitable  and  usurious. 

On  May  28,  1895,  the  children  of  Mrs.  Peirce  filed  an  intervention 
in  the  suit  setting  up  that  they  were  the  sole  heirs  of  Char- 
lotte H.  Peirce;  that  after  her  death  their  father  made  applica- 
tion to  be  appointed  and  confirmed  as  their  natural  tutor,  but  that 
he  did  not  comply  with  the  law ;  that  no  true  and  faithful  inventory 
was  made;  that  no  certificate  of  the  amount  of  the  inventory  of  the 
minors'  property  was  recorded  in  the  mortgage  record  book ;  that 
their  father  went  into  possession  of  the  property,  and  subsequently^ 
in  the  year  1886,  entered  into  a  correspondence  with  Shattuck  & 
Hoffman,  who  held  a  mortgage  on  Delhi  plantation  for  about  four 
thousand  dollars,  executed  by  their  mother,  by  which  arrangement 
the  said  mortgage  should  be  foreclosed,  and  the  title  to  the  property 
should  be  made  to  vest  in  the  father,  J.  O.  Peirce.  That  in  pur- 
suance of  said  arrangement,  Shattuck  &  Hoffman  foreclosed  their 
mortgage,  proceeding  in  the  foreclosure  contradictorily  only  with 
their  father  as  their  tutor.  That  Hoffman,  one  of  the  firm  of  Shattuck 
ft  Hoffman,  bought  at  the  sale,  bidding  the  amount  of  the  debt  due 
them.  That  he  subsequently  sold  the  plantation  to  their  father  for 
just  the  amount  of  the  debt  and  that  that  sale  was  illegal.  That  the 
present  plaintiff  had  knowledge  of  all  these  facts  when  they  made 
the  loans  to  their  father;  that  the  mortgages  were  illegal  and  should 
be  canceled,  and  they  so  prayed.  That  the  loan  by  Gilbert  M. 
Richardson  to  their  mother  was  in  reality  a  loan  by  Shattuck  & 
Hoffman,  Richardson  being  merely  a  party  interposed;  that  the 
execntory  proceedings  in  the  name  of  Richardson  were  really  pro- 
ceedings taken  out  by  Shattuck  &  Hoffman  in  furtherance  of  the 
arrangement  made  between  that  firm  and  their  father  by  which 
the  title  to  the  Delhi  plantation  should  be  shifted  from  the 
sacceBsion  of  their  mother  to  their  father.  The  knowledge  of  all 
the  facts  of  the  case,  which  it  is  alleged  the  plaintiff  company 
had,  is  claimed  to  have  been  communicated  to  them  through  Francis 
Smith,  Oaldwell  &  Co.,  who,  it  is  asserted,  acted  as  their  agents  in 
lending  to  Oaldwell  Peirce  the  moneys  for  which  the  mortgages  held 
by  the  plaintiff  stand  as  security.    Further  charging  that  plaintiff  was 
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a  foreign  corporatioti  transacting  business  in  Louisiana,  without  hav- 
ing complied  with  Art.  286  of  the  Constitution.  PlaintifT  company, 
the  American  Freehold  Land  Mortgage  Company,  Limited,  answered, 
declaring  the  validity  of  the  father's  appointment  as  tutor — denied 
intervener's  right  to  attack  that  appointment  collaterally — alleged 
that  they  took  the  mortgages  on  the  strength  of  the  public  record, s 
denied  all  knowledge  of  the  facts  charged  to  have  been  brought 
home  to  them — denied  that  they  were  doing  business  in  Louisiana, 
but  averred  that  they  had  complied  with  the  provisions  of  Act  No. 
149  of  1890 — and  that  the  provisions  of  Art.  286  of  the  Constitution 
were  inoperative  untU  the  passage  of  that  act — they  pleaded  also 
the  prescription  of  five  years  against  the  interveners.  They  answered 
Caldwell  Peirce's  petition  in  injunction  with  practically  the  same 
allegations. 

On  the  same  day  that  the  intervention  of  the  heirs  of  Mrs.  Peirce 
was  filed  in  the  present  executory  proceedings  the  same  parties 
brought  in  the  District  Court  for  Concordia  an  independent  suit 
against  Shattuck  &  Hoffman,  Richardson  and  J.  Caldwell  Peirce  on 
grounds  substantially  the  same  as  those  urged  in  their  interventions, 
and  praying  for  a  Judgment  canceling  and  setting  aside  the  sales 
and  transfers,  and  asking  for  judgment  for  fruits  and  revenues. 

The  curator  od  hoc  appointed  to  represent  Shattuck  &  Hoffman 
and  Francis  B.  Hoffman,  answered,  setting  up  that  the  British  and 
American  Mortgage  Company,  and  not  Shattuck  &  Hoffman,  loaned 
the  money  to  Mrs.  Peirce,  the  payment  of  which  was  secured  by  the 
Richardson  mortgage.  On  behalf  of  the  parties  the  curator  repre- 
sented, he  maintained  the  validity  of  Peirce's  appointment  as  tutor, 
the  regularity  and  validity  of  the  sale  made  under  the  Richardson 
mortgage,  and  by  way  of  reconvention  prayed  that  that  mortgage 
be  reinstated  against  the  property  if  the  sale  should  be  found  to  be 
illegal  and  void. 

The  two  causes  were  consolidated  and  tried  together.  After  trial 
a  decree  was  rendered  by  the  District  Court  recognizing  intervenora 
as  owners  of  thb  Delhi  plantation,  decreeing  the  two  mortgages 
executed  by  Caldwell  Peirce  to  the  plaintiff  to  be  null  and  void,  and 
setting  aside  the  sale  made  under  the  Richardson  mortgage. 

In  the  opinion  of  the  court  a  qua  the  father,  by  reason  of  the  fact 
that  he  was  in  community  with  his  deceased  wife,  was  authorized, 
under  Art.  1146  of  the  Civil  Code  and  the  interpretation  placed  upon 
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that  article  in  Bland  vs.  Lloyd,  24  An.  608,  to  bay  the  property 
though  it  was  not  commnnity  property,  bnt  it  held  that  the  appoint- 
ment of  the  father  as  natural  tator  was  nail  and  void  for  the  reason 
tiiat  the  certificate  of  the  amount  of  the  inventory  of  the  minora' 
property  had  not  been  recorded.  From  this  judgment  the  plaintiff 
company,  Sbattuck  &  HofTman  and  Francis  B.  Hoffman  have 
appealed.  J.  Caldwell  Peirce  has  not  appealed.  Appellees  have 
aaked  no  amendment  of  the  judgment  as  rendered. 


The  opinion  of  the  court  was  delivered  by 

NichoiJjS,  O.  J.  The  attack  upon  the  mortgages  executed  by  J. 
Caldwell  Peirce  to  the  plaintiff  company,  in  so  far  as  it  is  based  upon 
the  claim  that  plainiiff  was  doing  business  in  Louisiana  in  violation 
of  Art.  286  of  the  Constitution,  must  fail.  The  facts  of  this  case 
hrlng  it  under  the  principles  laid  down  in  Reeves  vs.  Harper,  48  An. 
516»  and  Scottish  American  Mortgage  Co.,  Limited,  vs.  W.  F  Ogden, 
ante,  p.  8. 

Intervenora  claim  that  the  loan  to  Mrs.  Peirce,  though  apparently 
made  by  Richardson,  was  in  point  of  fact  made  to  her  by  Shattuck 
&  Hoffman,  and  that  in  the  taking  of  the  notes  and  mortgage  and 
in  the  proceedings  which  resulted  in  the  sale  of  the  Delhi  planta- 
tion, Richardson's  name  was  simply  used  in  order  to  interpose  a 
third  person  between  Shattuck  ic  Hoffman  and  Mrs.  Peirce  and  her 
hein.  We  find  under  the  evidence  no  foundation  for  that  charge. 
There  is  no  reason  assigned  why  at  the  time  of  the  loan  to  Mra. 
Peizce  there  should  have  been  any  concealment  of  the  actual  facts 
of  the  case.  The  property  belonged  to  her;  she  had  a  legal  right  to 
contract  the  debt  she  incurred  and  to  grant  the  mortgage  she  did, 
and  even  up  to  the  present  time  there  has  been  no  contention  as  to 
her  not  having  been  legally  bound  both  as  to  the  debt  and  as  to  the 
mortgage.  The  loan  in  question  made  to  Mrs.  Peirce  was  really 
made  to  her  by  the  British  and  American  Mortgage  Company, 
through  Richardson,  and  the  notes  and  mortgage  given  were  held 
by  that  corporation  and  not  by  Shattuck  &  Hoffman.  It  is  charged 
that  the  sale  made  under  the  Richardson  mortgage  was  the  result 
of  an  agreement  or  combination  between  Shattuck  &  Hoffman 
and  J.  Caldwell  Peirce,  the  father  of  the  intervenora,  to  bring 
about  for  the  benefit  of  the  latter,  and  to  the  injury  of  the  cbil- 
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dren,  the  shifting  of  the  title  of  the  plantation  to  the  hnsband 
from  the  sacceBsion  of  the  wife.  We  do  not  find  this  to  have 
been  the  fact.  The  correspondence  between  the  firm  and  Peirce 
discloses  that  the  British  and  American  Mortgage  Company, 
holders  of  Mrs.  Peirce's  notes  and  mortgage,  had  become  alarmed 
at  her  death  lest  by  some  judicial  proceedings  a  sale  should  be 
made  in  the  settlement  of  her  succession  which  would  raise  the 
mortgage  and  transfer  their  rights  to  the  proceeds  of  sale.  They 
were  unwilling  that  this  should  happen,  or  that  matters  should  re- 
main any  longer  as  they  were;  they  therefore  insisted  upon  imme- 
diate payment,  or  that  a  sale  should  be  made  and  that  their  rights 
should  be  secured  to  their  satisfaction.  Peirce,  so  far  from,  at  that 
time,  seeking  to  transfer  the  title  to  himself,  wrote  a  letter  to  Shat- 
tuck  Sc  Hoffman,  complainfng  that  immediate  payment  was  being 
insisted  upon,  and  the  latter  replied,  explaining  the  exact  situation 
and  from  what  quarter  came  the  demand.  They  informed  Peirce 
that  they  had  no  control  over  the  matter;  that  they  had  to  follow 
the  instructions  of  the  company,  between  whom  and  Shattuck  & 
Hoffman  there  seems  to  have  existed  business  relations  of  some 
kind.  It  is  not  pretended  that  either  Peirce  himself,  or  the  succes- 
sion of  his  wife,  was  in  a  condition  to  make  the  payments  which 
were  exacted.  The  British  and  American  Mortgage  Company  had 
the  legal  right  to  enforce  payment,  and  neither  Peirce  nor  the  suc- 
cession of  the  wife  could  control  the  corporation  in  the  exercise  of 
that  right.  They  were  without  power  to  stay  the  executory  pro- 
ceedings which  followed.  The  sale  which  resulted  from  these  pro- 
ceedings was  a  public  one,  at  which  any  person  was  at  liberty  to  buy. 
Had  the  seizing  creditor  bought  precisely  for  the  same  price  at 
which  the  property  was  adjudicated,  there  could  certainly  have  been 
no  legal  obstacle  in  the  way  of  its  doing  so,  if  the  proceedings  them- 
selves were  proper  and  legal.  Nothing  was  done  or  alleged  to  have 
been  done  which  was  either  intended  to  deter  bidders  or  to  have 
resulted  in  doing  so.  It  is  argued  that  the  price  bid  was  much  below 
the  actual  value  of  the  property,  but  the  mortgagor,  the  mother  of 
the  intervenors,  had  herself  waived  the  benefit  of  appraisement^ 
and  she  was  bound  by  her  agreement.  There  was  no  legal  reason 
why  Hoffman,  of  the  firm  of  Shattuck  Sc  Hoffman,  should  not 
buy  the  property  at  the  offering.  When  the  adjudication  was  made 
to  him  and  the  price  (under  the  orders  of  the  attorney  of  the  seizing 
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creditor)  was  credited  on  the  writ,  the  debt  of  Mrs.  Peirce  was 
instantly  as  between  her  and  the  British  and  American  Mortgage 
Company  paid  and  extinguished  and  the  ownership  of  the  prop- 
erty passed  at  once  to  Hoffman.  The  seizing  creditor  conld 
have  donated  the  price  to  the  purchaser  or  they  might  have 
consented  to  payment  of  the  price  by  means  of  novation.  In  either 
event  the  seized  debtor  could  not  object.  (Baudin  vs.  Roliff,  1  N.  S. 
165;  Id.  J  8  N.  S.  100.)  Whether  Hoffman  ever  paid  the  English  and 
American  Mortgage  Company,  or  when  or  how  they  paid  the  amount 
of  the  bid  was  a  matter  between  those  parties  which  did  not  concern 
the  seized  debtor.  All  that  the  debtor  conld  require  was  that  the 
debt  should  be  declared  discharged.  If  either  the  seizing  creditor  or 
Hofrman,  looking  forward  to  the  possibility  of  becoming  a  purchaser 
at  the  sale,  had  in  view  of  that  contingency  made  promises  or 
arrangements  (based  upon  that  fact)  with  Peirce,  this  would  have 
been  doing  with  their  own  what  they  had  the  right  to  do.  If  the 
title  passed  to  Hoffman  by  the  sale  (as  it  did)  the  seized  debtors  had 
Qo  groond  of  complaint;  certainly  none  so  far  as  Hoffman  was  con- 
cerned that  he  should  make  use  of  his  own  ownership  so  as  to 
benefit  their  father.  They  might  be  able  to  find  fault  morally 
with  their  father  that  he  should  not  subsequently  have  given  them 
the  benefit  of  any  arrangement  which  he  had  been  able  to  make,  but 
they  conld  not  make  their  father's  preferring  to  follow  his  own 
interests  than  theirs  (if  such  was  indeed  his  course)  turn  to  the  dis- 
advantage of  Hoffman,  who  owed  them  no  duty.  In  Amato  vs. 
Erman  &  Oahn,  47  An.  976,  referring  to  a  complaint  of  a  similar 
kind  sought  to  be  urged  against  mortgage  creditors,  we  said:  '<  If 
those  parties  had  a  legal  mortgage  on  the  property  they  were  free 
to  enforce  it,  and  if  they  enforced  it  and  cut  off  by  becoming  pur- 
chasers at  the  sale  all  rights  of  the  creditors  of  Sorrel  upon  the 
property  itself,  transferring  whatever  claims  creditors  might  have  to 
the  proceeds  of  sale,  they  were  at  liberty  to  do  with  their  own  what 
they  pleased,  and  if  they  thought  proper  to  transfer  the  property  to 
a  third  person  in  order  that  Erman  &  Oahn  might  derive  a  benefit 
from  it,  that  fact  could  not  result  in  divesting  them  of  rights  which 
bad  legally  vested  in  them  under  their  execution.  (Qilkerson,  Sloss 
ft  Co.  vs.  Bond  &  Williams,  44  An.  844.)  *'  The  creditors  might  per- 
hapa  (if  the  special  agreement  was  one  which  would  enable  their 
debtor  to  evade  their  pursuit  in  the  future)  attack  the  agreement 
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itoelf  or  make  it  tarn  to  their  own  advantage,  but  they  could  not  oast 
the  purchaser  from  the  property." 

It  can  not  be  pretended  here  that  the  English  and  American 
Mortgage  Company  were  not  legally  authorized,  holding  a  valid 
mortgage  to  force  the  property  to  sale  as  they  did,  nor  that  Hoffman 
was  not  at  full  liberty  to  buy  as  he  did.  It  would  be  a  strange  result 
if,  notwithstanding  the  concurrence  of  those  two  facts,  the  exercise 
of  both  rights  should  be  followed  by  the  consequence  that  the  prop- 
erty should  remain  the  property  of  the  heirs,  of  the  debtor,  not  only 
without  having  themselves  paid  the  debt  for  which  it  stood  mort- 
gaged, but  freed  from  that  debt  directly  and  indirectly.  It  is  not 
asserted  that  the  English  and  American  Mortgage  Company  in  fore- 
closing had  any  other  object  in  view  than  to  safeguard  and  protect 
their  own  interests.  When  Hoffman  bought  at  the  sale  he  became 
bound  for  the  price ;  when  he  paid  this  price  he  became  entitled  to 
protection  defensively,  and,  within  certain  limits,  as  against  the 
seized  debtor  and  her  heirs  throagh  the  rights  of  the  seizing  creditor. 
There  existed  at  once  such  a  privity  between  the  seizing  creditor  and 
the  purchaser  as  to  authorize  him  to  call  on  the  latter  and  appear  and 
defend  the  title,  or  directly  avail  himself  of  any  legal  or  equitable 
defence  by  which  the  creditor  might  oppose  the  action.  Judice  vs. 
Kerr,  8  An.  462;  Upsher  vs.  Briscoe,  37  An.  154;  Seawell  vs.  Payne 
&  Harrison,  6  An.  256;  Scott  vs.  Featherston,  5  An.  814;  Wolf  vs. 
Lowry,    10  An.    274;    Coiron  vs.    Millaudon,  3  An.  664. 

Whether  this  right  of  protection  springs  from  defensive  equitable 
subrogation  or  the  application  of  the  principle  that  the  debtor  should 
not  be  permitted  to  enrich  himself  at  the  expense  of  another  (Child- 
ress vs.  Allen,  3  La.  480),  we  need  not  here  consider. 

The  interveners  have  succeeded  in  this  suit,  as  between  themselves 
and  their  father,  in  reinstating  in  themselves  the  title  of  which  they 
were  divested  by  the  suit  of  the  English  and  American  Mortgage 
Company.  Their  father  acquiesces  in  that  judgment.  The  plaintifTs 
in  this  suit  have  no  further  interest  in  the  question  of  title  than  to 
see  that  their  mortgage  rights,  which  they  acquired  on  the  strength 
of  the  title  of  J.  Caldwell  Peirce,  as  it  appeared  of  record  under 
judicial  proceedings,  should  be  fully  recognized  and  enforced. 

It  would  not  follow,  as  the  necessary  consequence  of  the  interve- 
ners being  decreed  to  be  the  owners  of  the  property,  that  plaintifP^a 
mortgage  rights  should  fall.     ChafPe  vs.  Farmer,  84  An.  1021. 
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Francis  B.  Hoffman,  however,  as  appellant,  is  interested  in  seeing: 
that  the  purchase  of  the  property  as  made  by  him  be  sustained,  inas- 
mach  as  he  subsequently  transferred  the  title  so  acquired  by  him  ta 
J.  Caldwell  Peirce  under  warranty. 

We  will  have,  therefore,  to  examine  into  and  decide  whether  the 
adjadication  made  to  HofiTman  divested  the  heirs  of  Mrs.  Peirce  of 
their  interest  in  the  property. 

We  have  already  said  that  Hoffman's  title  was  beyond  attack  on 
the  ground  of  any  bargain  or  arrangement  between  himself  or  Shat- 
tnck  A  Hoffman  and  J.. Caldwell  Peirce ;  that  a  judicial  sale  should  be 
resorted  to  for  the  purpose  of  transferring  the  property  over  from 
the  saccession  of  the  wife  to  the  husband.  The  proceedings  which 
resulted  in  the  sale,  therefore,  have  alone  to  be  considered. 

The  only  attack  made  upon  the  judicial  proceedings  is,  that 
in  foreclosing  their  mortgrge  the  English  and  American  Mortgage 
Company  did  so  contradictorily  with  J.  Caldwell  Peirce  as  being 
tntor  of  his  children  when,  as  they  contend,  he  was  not  such  under 
the  law. 

If,  at  that  time,  Peirce  was  not  their  tutor,  the  company  would 
have  been  entitled  to  call  for  the  appointment  of  a  tutor  ad  hoc  to 
represent  their  interests  under  the  proceeding^  then  about  to  be 
taken.  Art.  813  of  the  Civil  Code  declares  that,  ''  when  the  minor 
is  without  a  tutor,  any  person  who  has  a  claim  against  him  may 
apply  to  the  competent  judge  to  request  that  a  tutor  od  hoc  be 
appointed  to  him,  which  tutor  shall  not  be  bound  to  give  any 
aecnrity,  but  shall  take  an  oath  before  the  court  who  has  appointed 
him  to  defend  the  interests  of  the  minor  according  to  the  best  of  his 
knowledge."  It  will  be  seen  from  this  article  that  in  cases  where  par- 
ties have  claims  adverse  to  minors,  their  enforcement  is  not  subordi- 
nated to  the  fact  that  at  that  time  the  general  interests  of  the  minors 
in  tbe  administration  of  their  affairs  should  be  protected  by  a  tutor 
who  had  given  bond,  and  otherwise  complied  with  the  law  as  to 
tutorship  generally.  The  rights  of  creditors,  as  well  as  those 
of  minors,  was  matter  for  consideration.  The  lawmaker,  in 
dealing  with  that  subiect,  deemed  it  perfectly  consistent  with 
proper  protection  of  the  minors  that  they  should  be  repre- 
sented defensively  in  litigation  by  parties  whose  fidelity  was  guar- 
anteed simply  by  an  oath  to  perform  their  duty.  J.  Caldwell 
Peirce  would  unquestionably  have  been  the  proper  person  to  have 
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been  appointed  tator  ad  hoc  to  represent  his  children  had  they  been 
at  that  time  withoat  a  refi^nlar  tutor.  He  would  presumptively  be 
much  more  concerned  in  and  for  the  welfare  of  his  children  than 
would  a  stranger.  When  the  English  and  American  Mortgage  Com- 
pany, in  an  examination  of  the  proceedings  in  the  matter  of  the 
succession  of  the  wife,  found  that  the  father  had  been  tutor  of  the 
children  under  a  recital  that  he  had  complied  with  the  provisions  of 
the  law,  and  that  he  had  taken  an  oath  as  tutor,  they  were  justified 
in  believing,  particularly  under  the  decision  in  Stackhouse  vs.  Znntz 
(86  An.  683),  that  J.  Caldwell  Peirce  was  legally  authorized  to  rep- 
resent his  children  as  tutor — if  not  generally  as  tutor,  at  least  de- 
fensively, and  for  the  purpose  of  that  particular  suit. 

We  think  it  would  be  subordinating  substance  to  mere  form  to 
have  required  that  the  father  should  have  been  appointed  as  a  tutor 
od  hoc  in  that  particular  case,  and  to  take  therein  a  second  oath.  We 
are  of  the  opinion  that  the  proceedings  carried  on  contradictorily 
with  him  as  tutor  were  legal,  and  carried  with  them  the  legality  of 
the  sale  to  Hoffman. 

Even  had  there  been  a  secret  understanding  between  HofiTman 
and  J.  Caldwell  Peirce,  the  intent  and  object  of  which  was  to  transfer 
the  ownership  of  property  from  the  heirs  of  Mrs.  Peirce  to  the  father, 
we  do  not  think  that  fact  could  be  made  by  the  children  to  turn  fo 
the  injury  of  the  plaintiffs.  The  record  disclosed  that  their  mother 
had  executed  a  valid  mortgage  to  the  English  and  American  Mort- 
gage Company — that  that  company  had  validly  enforced  their  mort- 
gage rights  on  the  property ;  that  it  had  been  purchased  by  Hoffman, 
against  whose  legal  right  to  purchase  nothing  appeared ;  that  it  had 
been  sold  by  Hoffman  to  Peirce,  as  between  whom  there  was  no 
reason  to  suppose  that  a  legal  disability  existed  either  to  sell  or  to 
buy.  On  the  hypothesis  that  there  was  in  fact  some  defect  or  vice 
in  the  title  as  between  Hoffman,  Peirce  and  Peirce's  children,  plain- 
tiffs were  no  party  to  the  proceedings  or  facts  from  which  such 
defect  arose.  They  knew  nothing  of  such  defect  or  vice.  There 
was  nothing  to  indicate  such  vice  in  the  records.  We  can  apply  to 
them  the  language  used  in  Chaff e  vs.  Farmer,  84  An.  1021,  in  respect 
to  the  interveners  in  that  case:  ''They  acted  in  taking  the  mort- 
gage upon  the  faith  of  a  judicial  sale  translative  of  the  property. 
They  were  therefore  in  good  faith  and  entitled  to  protection." 

For  the  reasons  herein  assigned,  it  is  hereby  ordered,  adjudged  and 


FORTY-NINTH  ANNUAL  REPORTS,  1897.  401 

Insurance  Co.  tb.  Board  of  Assessorfl  et  als. 

decreed  that  the  jadgment  herein  appealed  from  be  and  the  same  Is 
hereby  annulled,  avoided  and  reversed,  and  it  is  now  ordered, 
idjadged  and  decreed  that  the  demands  contained  in  the  petition  of 
mtervention  of  Philip  B.  Peirce,  Qeraldine  B.  Peirce,  wife  of  Samnel 
H.  Conlsom;  J.  Oaldwell  Peirce,  Jr.,  and  Mary  B.  Pierce  and  con- 
tained in  their  petition  in  the  suit  of  Philip  B.  Peirce  et  al,  vs.  J. 
Caldwell  Peirce  et  al.,  No.  1892  of  the  docket  of  the  Eighth  Judicial 
District  Coart  for  the  parish  of  Concordia,  to  be  recognized  as  the 
owners  of  the  Delhi  plantation  in  Concordia  parish,  and  that  the  sales 
of  said  plantation  made  by  the  sheriff  of  said  parish  to  Francis  B. 
Hoffman  on  the  7th  of  May,  1887,  and  by  Francis  B.  Hoffman  to  J. 
Caldwell  Peirce  on  Jane  14,  1887,  and  the  mortgages  granted  by  said 
J.  Caldwell  Peirce  to  the  American  Freehold  Land  Mortgage  Com- 
pany of  London,  Limited,  recorded  in  the  mortgage  books  of  the 
parish  of  Concordia  be  declared  null  and  void  and  set  aside,  be 
and  they  are  hereby  rejected  at  their  costs  in  both  coarts. 

It  is  farther  ordered,  adjadged  and  decreed  that  the  injunction 
which  Issaed  herein  on  the  petition  of  J.  Caldwell  Peirce  be  and  the 
same  is  hereby  set  aside  and  the  plaintiff,  the  American  Freehold 
Land  Mortgage  Company  of  London,  Limited,  be  and  they  are 
hereby  authorized  to  proceed  to  seize  and  sell  the  property  covered 
by  their  mortgage  and  referred  to  in  their  petition  in  accordance 
with  tbe  order  of  sale  granted  to  them  on  their  prayer.  It  is  further 
ordered  and  decreed  that  J.  Caldwell  Peirce  pay  costs  in  both  courts. 


No.  12,196. 

SouTSSBN  Insurance  Company  vs.  Board  of  Assessors  et  als.  iJ?  i7i| 

The  levying  of  taxes  Is  for  the  "  calendar  years,"  and  the  "  assessment"  of  prop-  J®    J^ 

erty  for  the  "  purpose  of  levying"  the  **  annual  taxes"  Is  likewise  for  the  cal-  ^   ^r 

endar  year.    So  when  the  law  provides  that  assessment  Is  to  be  be^^un  on  the  110  jas 

2id    of  January  and  completed   on  the  first  day   of   March,  it  contemplates  Ji  .^^j 

an   assessment   on  the  basis  of  the  condition  of  things  existing  on  the  1st  |  f  11310641 
of  January.    Home  Insurance  Company  vs.  Assessors,  48  An.  Ol,  affirmed. 

\  I>PBAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
*^      TMard,  J. 


Hevi^gre,  Blair  &  Den^gre  for  Plaintiff,  Appellee. 
26 
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Samuel  L.    Gilmore^   City   Attorney,   and  James  J.   McLou^hliny 
Assistant  City  Attorney,  for  Defendants,  Appellants. 


Argued  and  sabmitted  February  4,  1897. 
Opinion  handed  down  February  15,  1897. 


Statbmbnt  op  the  Case. 

The  plaintiffs  alleged  that  in  making  up  the  assessment  rolls  for 
the  year  1895  the  Board  of  Assessors  for  the  parish  of  Orleans 
assessed  them,  under  the  head  of  <*  money  in  possession,"  etc.,  in 
the  sum  of  ninety -five  thousand  nine  hundred  and  thirty  dollars, 
claiming  to  base  said  assessment  upon  their  annual  statement  for  the 
year  1894. 

That  said  assessment  was  excessive  and  erroneous,  and  should  not 
have  been  made;  that  in  the  above  ninety- five  thousand  nine  hun- 
dred and  thirty  dollars  are  included  the  amount  of  unadjusted  losses 
due  by  plaintiffs  outstanding  at  the  date  of  the  statement,  all  of 
which  amount  was  paid  in  the  early  days  of  January  or  February, 
1896,  and  ceased  to  exist  before  the  assessment  rolls  were  closed  or 
completed,  and  could  not  and  should  not  have  been  counted  as  assets 
of  petitioners  liable  to  taxation  within  the  year  1896. 

Petitioners  averred  that  precisely  the  same  issue  had  been  deter  - 
mined  in  favor  of  petitioners  against  the  defendants  in  suits  brought 
by  them  in  suits  Nob.  35,994  and  44,087  of  the  Civil  District  Court, 
and  the  petitioners  pleaded  the  judgments  therein  as  res  judicata. 
Petitioners  prayed  that  they  have  judgment  reducing  the  assessment 
from  ninety -five  thousand  nine  hundred  and  thirty  dollars  to  fifty - 
nine  thousand  and  twenty-six  dollars,  and  that  the  State  Tax  Col- 
lector and  the  city  of  New  Orleans  be  ordered  to  receive  taxes  for  the 
year  1896  upon  said  amount  of  fifty -nine  thousand  and  twenty- six 
dollars  without  interest. 

The  State  Tax  Collector  and  the  city  of  New  Orleans  answered  that 
the  assessment  complained  of  was  lawful  and  correct,  and  should  be 
maintained. 

The  District  Court  rendered  judgment  in  favor  of  the  plaintiffs, 
reducing  the  assessment  to  fifty -nine  thousand  and  twenty- six  dol- 
lars,  and  ordering  the   State  Tax  Collector  and  the  city  of  New 
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Orleans  to  receive  from  the  plaiatiffs  taxes  for  the  year  1895,  npon 
said  amount  withoat  interest  or  penalties,  and  ordered  defendants 
to  pay  the  costs  of  sait. 
They  appealed. 


The  opinion  of  the  court  was  delivered  by 

NiCHoniiS,  0.  J.  Counsel  for  plaintiffs  urge  in  this  court  the  . 
exception  of  tea  judicata  pleaded  below,  based  upon  the  judgments 
in  their  favor  in  the  suits  Nos.  32,994  and  44,087  of  the  Civil  District 
Conrt.  They  say  that  precisely  the  same  issue  was  presented  in 
those  cases  as  is  presented  here,  and  that  it  was  raised  and  decided 
between  the  same  parties.  The  suits  involved  the  assessments  of 
1891  and  1894.  The  judgments  referred  to  not  having  been  appealed 
from,  fixed  the  rights  of  the  parties  as  involved  in  that  particular 
litigation.    Their  effect  extended  no  further. 

On  the  29th  of  January,  1895,  the  plaintiff' co  mpany  made  their 
assessment  return  to  the  Board  of  Assessors.  In  that  return  we 
find  the  following  statement : 

Money  in  possession  on  deposit  or  in  band $96,929 

lj6mB  reserved  for  paid  (payment;  of?)  losses 86,903 

$59,026 

The  assessors  in  making  out  their  own  assessment  do  not  seem  to 
have  given  the  company  credit  for  the  thirty-six  thousand  nine  hun- 
dred and  three  dollars  which  on  their  return  list  they  had  deducted 
from  the  ninety -five  thousand  nine  hundred  and  twenty -nine  dollars 
on  hand,  on  the  score  that  that  amount  was  held  by  them  in  reserve 
fond  for  the  payment  of  losses,  but  charged  the  plaintiffs  as  being 
assessable  on  the  whole  ninety-five  thousand  nine  hundred  and  twenty - 
nine  dollars,  for  we  find  that  on  the  11th  of  March,  1895,  application 
was  made  to  the  board  for  a  redaction  to  make  their  assessment  con- 
form to  their  list.  This  application  was  refused  and  this  suit  followed. 

It  is  contended  by  the  plaintiffs  that  the  amount  of  thirty -six 
tboosand  nine  hundred  and  three  dollars  which  figured  on  their 
retnm  as  reserve  fund  for  payment  of  losses  was  in  point  of  fact  paid 
oat  between  the  first  of  January,  1895,  and  the  11th  of  March,  1895; 
that  the  company  never  had  on  hand  after  the  11th  of  March  even 
the  amount  of  fifty -nine  thousand  and  twenty -six  dollars  on  which 
they  were  and  are  still  willing  to  have  their  assessment  based. 
They  contend  the  evidence  shows  the  following  condition  of  affairs 
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The  company  had  on  hand  December  31, 1894  $95,929 

January  20, 1896,  cash  on  hand 46,511 

February  28, 1896,  cash  on  hand 26,526 

The  amount  of  losses  for  the  year  1894  paid  out  during  the   months   of 

January,  1894,  amounted  to 40,742 

Their  position  is  thus  stated  in  their  brief:  *^  We  contend  that  the 
law  contemplates  the  state  of  aCTairs  existing  or  values  existing  on 
the  first  day  of  March  of  each  year,  the  date  upon  which  the  rolls  are 
completed,  the  assessment  up  to  that  time  being  inchoate,  and  that 
as  it  appears  that  on  that  day  the  company  had  bat  twenty -five  thou- 
sand five  hundred  and  twenty- six  dollars  and  fifty -four  cents  cash  on 
hand  the  application  for  a  reduction  to  fifty- nine  thousand  and 
twenty -six  dollars  can  not  ba  contested,  because  actually  a  demand 
of  less  than  the  company  were  entitled  to  demand. 

<<From  a  statement  of  the  issue  thus  presented  to  the  court  it  is 
evident  that  they  are  not  similar  to  those  in  Home  Insurance  Com- 
pany vs.  Board  of  Assessors,  48  An.  461,  relied  on  by  defendants  in 
this  case. 

*'  Section  1  of  the  revenue  act  of  1890  declares  as  taxable  all  cash, 
without  mentioning  as  of  what  date  the  cash  is  to  be  estimated. 

'<  Section  24  of  the  act  provides  that  the  board  shall  meet  on  the 
2d  day  of  January,  and  complete  their  assessment  by  the  1st  day  of 
March  of  each  year,  and  provides  for  daily  meetings. 

*^  The  former  acts  provided  a  day  upon  which  the  valuation  of 
cash  was  to  be  made.  The  revenue  act  of  1888  provided  for  the 
assessment  of  '  all  cash  on  hand  on  the  day  upon  which  the  notice  is 
served  to  make  return  of  taxable  property,  in  conformity  with  this 
act'  and  provided  that  *  cash  on  hand '  must  represent  the  full  amount 
standing  in  the  name  of  the  person  to  be  assessed,  or  subject  to  his 
control  on  the  day  above  mentioned.  *  A  change  having  been 
made  in  the  law,  it  must  be  presumed  it  was  done  by  design,  and  to 
establish  a  different  rule,  especially  as  the  Act  of  1890  is  an  amend- 
ment to  the  Act  of  1888,  and  therefore  clearly  shows  the  intention 
of  the  Legislature  to  abolish  the  old  and  substitute  a  new  rule  for 
the  valuation  of  cash  on  hand.  Under  these  circumstances,  we  con- 
tend that  the  new  rule  fixes  the  date  as  of  the  day  upon  which  the 
rolls  are  completed,  since  there  is  no  assessment  until  on  that  date. 
'^  *  *  If  this  be  not  the  true  rule,  it  is  difficult  to  know  what  the 
true  rule  is.  No  other  guide  can  be  found,  unless  it  be  that  as  by 
Sec.  28  of  the  Act  of  1890  corporations  are  called  upon  to  make 
sworn  returns  within  the  first  twenty  days  of  January  of  each  year, 
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it  could  be  held  that  the  condition  of  the  company  on  the  2 let  of 
Janaary  is  to  be  taken  as  the  proper  basis  of  assessment.  *  *  * 
It  seems  to  us  clear  that  our  contention  is  correct,  and  that  a  con- 
sideration of  the  act  shows  that  the  assessment  is  made  as  of  date 
the  let  of  March;  that  the  assessors  are  given  the  whole  of  January 
and  February  to  gather  information  simply  as  a  basis  for  their  action 
apon  that  day."  Counsel  in  argument,  selected  by  way  of  illustra- 
tion a  number  of  special  cases  by  which  they  sought  to  show  the 
injastice  or  injury  which  would  be  done  either  to  the  State  or  to 
individual  taxpayers  by  not  adopting  the  theory  advanced  by 
them,  but  that  is  not  a  proper  method  of  dealing  with  the  sub- 
ject. The  assessment  of  property  for  the  purpose  of  taxation  and 
the  levying  of  taxes  upon  the  assessment  of  property  has  to  be 
considered  as  a  system  and  not  from  a  consideration  of  the  results 
good  or  bad  which  may  result  therefrom  in  particular  instances. 
Cases  of  individual  hardship  or  inequality  will  result  no  matter 
what  system  may  be  adopted.  What  is  necessary  is  that  there  should 
be  some  fixed  rule  established  withdrawing  from  officials  and  from 
the  taxpayers  themselves  a  power  of  control  over  the  performance 
of  their  duties.  What  might  in  some  particular  year  qnder  a  fixed 
rule  lead  up  to  apparent  hardship  or  injustice  against  the  taxpayer, 
would  the  next,  under  the  operation  of  the  same  rule,  lead  up  to  an 
apparent  hardship  or  injustice  to  the  State.  The  hardship  or  the  benefits 
of  a  system  will  during  a  serious  of  years  doubtless  be  found  to  be 
equalized  or  compensated .  We  think  the  plaintiffs  took  a  correct  view 
of  the  law,  when  on  the  29th  of  January  they  made  a  return  showing 
the  condition  of  the  company's  cash  account,  not  as  of  that  day,  but  as 
of  the  first  of  January,  1896.  The  **  levying"  of  taxes  is  for 
'^calendar  years,"  and  the  ** assessment"  of  property  for  the 
"  purpose  of  levying  "  the  **  annual  taxes  "  is  likewise  for  the  calen- 
dar year.  That  this  is  the  correct  rule  is  manifest  from  reading  the 
Constitution  itself  and  the  various  revenue  laws  levying  taxes.  If  one 
citizen  were  to  make  his  assessment  on  the  2d  of  January,  another 
on  the  10th  of  January,  another  on  the  1st  of  February,  another  on 
the  15th  of  February,  there  would  not  be  that  uniformity  as  much 
demandable  in  matters  of  assessment  as  there  is  in  the  establishment 
of  the  rate  of  taxation.  Plaintiffs  concede  that  there  should  be 
some  fixed  date  determining  the  righis  of  parties,  but  they  contend 
that  that  date  is  fixed  as  of  the  1st  of  March^  when  the  assessments 
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are  closed.  We  are  not  of  that  opinion.  It  is  true  that  there  is  a 
period  of  time  between  the  date  when  the  business  of  assessment 
commences,  and  that  upon  which  it  is  ordered  to  be  closed,  but  that 
is  because  in  the  nature  of  things  the  assessors  can  not  make  the 
assessment  over  an  extended  territory  in  one  day,  and  it  is  true  that 
during  that  open  period  the  taxpayer  may  make  bis  return  for 
assessment  purposes,  but  when  he  does  so  he  is  expected  to  make  it 
on  the  basis  of  the  condition  of  things  existing  on  the  1st  of  Janu- 
ary. It  is  true  that  if  there  be  '* errors"  in  the  assessment  lists  or 
in  the  assessment  as  made  by  the  officials  themselves,  they  are  sub- 
ject to  correction,  but  a  correction  of  '*  errors  "  is  something  different 
jrom  an  alteration  of  assessment.  If  the  plaintiffs,  after  making 
their  return,  showing  that  they  had  on  hand  ninety- five  thoasand 
dollars  on  the  Ist  of  January,  had  ^fterward  discovered  that  they 
had  on  hand  on  that  date  only  twenty  thousand  dollars,  they 
could  properly  have  applied  for  a  ''correction"  of , their  list,  but  if 
having  in  fact  on  the  1st  of  January  the  amount  they  had  stated 
they  then  held,  they  should  apply  to  have  the  amount  reduced, 
because,  on  the  1st  of  February,  or  some  other  day  named,  they  bad 
less  than  that  ninety-five  thousand  dollars,  they  would  seek,  not  a 
correction,  but  an  alteration  of  their  return.  If  plaintiffs'  theory  be 
true  that  the  date  that  the  assessment  is  ordered  to  close  is  to  be 
taken  as  that  fixing  the  date  of  the  situation  of  individual  taxpay- 
ers as  to  the  objects  on  which  they  are  taxable,  and  the  valuation  of 
the  same,  it  is  clear  that  what  is  intended  to  be  the  ending  of  the 
assessment,  except  for  ''  corrective  "  purposes,  would  be  practically 
the  beginning  of  the  assessment,  for  very  naturally  the  situation  of 
almost  every  taxpayer  would  have  been  more  or  less  altered 
between  the  2d  of  January,  when  the  assessors  are  directed  to  com- 
mence their  work,  and  the  date  when  they  close  the  same.  It  would 
be  impossible  for  those  officers  in  the  short  time  allotted  to  them  for 
the  ''  correction"  of  the  rolls  to  made  a  ''revision"  of  the  same 
throQgh  new  lists  not  "  corrected,"  but  altered  to  conform  to 
changed  conditions. 

Counsel  refer  us  to  Welty  on  Assessment,  page  49,  and  the  cases 
of  Mygatt  vs.  Washburn,  15  N.  Y.  820,  and  Clark  vs.  Norton,  49 
N.  Y.  243,  but  we  find  nothing  therein  which  induces  us  to  alter  our 
views  on  the  particular  point  presently  submitted  to  us.  There  may 
be  subordinate   questions   connected  with    the  subject  as  to  when 
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asBesameiits  are  to  be  taken  as  beginning  and  ending  the  decision  of 
which  may  be  affected  by  viewing  the  situation  of  parties,  and  of 
property  as  of  a  date  later  than  the  let  of  January.  We  will  post- 
pone any  expression  upon  them  until  particular  cases  arise  making 
such  expression  necessary. 

With  reference  to  the  present  demand  we  are  of  the  opinion  that 
it  is  controlled  by  the  decision  in  Home  Insurance  Co.  vs.  Board  of 
Assessors,  48  An.  451. 

For  the  reasons  herein  assigned,  it  is  ordered  that  the  judgment 
appealed  from  be  and  the  same  is  hereby  annulled,  avoided  and 
reversed,  and  it  is  now  ordered,  adjudged  and  decreed  that  plaintiffs' 
demand  be  and  the  same  is  hereby  rejected  with  costs  of  suit  in 
both  coarts. 


No.  12,369. 
Succession  op  William  Heffner. 

1.  Where  an  executor  hayfng  made,  as  executor,  payments  of  claims  placed  on 

blfl  account,  these  charges  were  contested  below,  and  the  question  is  the 
correctness  and  legality  of  such  payments,  the  executor  has  a  direct  official 
and  personal  interest  In  sustaining  the  payments,  and  he  has  a  right  to 
appeal  from  a  Judgitaent  on  such  subject  matter  adverse  to  him. 

2.  Where  one  who  has  qualified  as  executor  is  brought  into  court  in  his  ofHoiai 

capacity  to  defend  an  attack  upon  the  validity  of  the  will  which  he  is  exe- 
eating,  he  has  a  right  to  employ  counsel  to  defend  such  suit,  and  the  services 
of  such  counsel  are  properly  chargeable  to  the  estate. 

3.  Where  a  plaintiff,  seeking  to  annul  a  will,  has  proceeded  against  the  executor 

named  in  the  will  and  the  testamentary  heirs  and  special  legatees  instituted 
therein,  and  has  obtained  Judgment,  setting  aside  the  will  with  costs  against 
ail  the  defendants  /»  solido,  the  executor  who  has  paid  these  costs  in  full  Is  en- 
titled to  charge  them  up  in  full  against  the  succession  in  his  account. 
i.  Payments  made  by  an  executor,  without  order  of  court,  to  special  legatees 
under  a  will  subsequently  annulled,  will  not  be  recognized. 

5.  One  ceases  to  be  executor  when  the  Judgment  annulling  the  will  appointing 

bim  snch  becomes  final. 

6.  If,  from  a  scrutiny  of  the  final   account  which  a  curator  or  executor  has 

rendered  on  the  demand  of  the  heirs,  he  shall  appear  to  owe  a  balance,  he 
shall  be  sentenced  to  pay  it  to  the  heirs  with  interest  from  the  day  of  judg- 
ment.   (C.  P.  1007.) 
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Argued  and  submitted  January  20,  1897. 
Opinion  handed  down  February  15,  1897. 


Statement  of  the  Case. 

William  Heffner  died  in  the  parish  of  Caddo  on  the  20th  day  of 
February,  1895,  having  disposed  of  his  property  by  what  purported 
to  be  a  last  will  and  testament.  The  instrument  was  probated  as 
such,  and  James  Heffner,  who  was  named  therein  as  executor,  qual- 
ified thereunder. 

On  September  14,  1895,  Jackson  Heffner  et  al,  instituted  a  suit  to 
annul  the  will,  and  to  recover  as  legal  heirs  three -fourths  of  the 
estate.  Service  was  made  on  James  Heffner,  individually  and  as 
executor.  The  suit  resulted  in  the  District  Court  in  a  judgment  in 
favor  of  the  plaintiffs,  annulling  the  will  and  ordering  them  to  be 
placed  in  possession  of  three -fourths  of  the  estate.  From  that 
judgment  James  Heffner  individually  and  as  executor  appealed.  On 
appeal  the  judgment  was  affirmed.  48  An.  1088,  Heffner  et  aU,  vs. 
Heffner  et  als,  Jackson  Heffner  and  the  other  plaintiffs  in  the  suit 
to  annal  the  will  then  ruled  the  executor  to  file  an  account.  The 
executor  filed  his  account. 

In  his  petition  accompanying  the  account  the  accountant  averred 
that  the  succession  of  Wm.  Heffner  had  been  fully  administered  in 
accordance  with  the  will,  with  the  exception  of  the  real  estate 
which  was  still  undisposed  of,  and  the  balance  due  the  four  sons  of 
Jackson  Heffner,  amounting  to  one  thousand  dollars.  He  prayed 
that  notice  be  given  of  the  account,  which  he  declared  was  his  final 
act,  and  that  he  be  discharged. 

The  account  filed  was  as  follows : 

James  Heffner ,  Executor^  in  Account  with  Succession  of  Wm,  Heffner. 

Real  efltate  as  shown  by  Inventory $l,fl20  00 

NoteH  as  shown  by  Inventory 8,830  07 

Note  on  Saiu  Butterlii'ld  not  Inventoried 2,i{00  00 

Cash  on  hand  as  shown  by  Inventory ^ 2»707  07 

Total $13^7  07 
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Ob. 
Privileged  Debts. 

Funeral  expenses $161  OO 

F.  A.  L.'»onard,  notary's  fees  

F.  A.  I^^onard,  clerk's  fees  In  sucoessfon 

Cltrk's  fees  m  suit  of  Jacks^on  H.'-'B ner  et  al.  vs.  Jainen  Heffner  et  al.. 

To  deposit  in  Supreuie  Court  in  suit  of  Jackson  Heffner  «/  al.  vs.  James 

BtfSni^r  et  al  2<foa 

To  •-  mount  pa'd  for  brief  in  said  suit B  00 

To  R.  J   Ix)oney,  attorney,  for  probatint;  will  26  00 

To  l^ise  &  Ht'riidon.  atiorneys,  for  defending  suits  of  Jackson  Heffner 

et  at.  vs.  James  Heffner  et  ai __ 500  00> 

Amounts  paid  under  terms  of  Will. 

To  amonnt  paid  Jaokson  Heffner's  sons 1,000  OO 

"      Mrs.  Mary  Wellborn. 2,  21  61 

••  ••  "      OllleAkard 2,92161 

•*  "  "      Laura  Booth  2,t^21  61 

Jackson  Heffner  and  his  co-plaintiffs  filed  an  original  and  an 
amended  opposition  to  the  account,  setting  ap  in  the  first  opposition 
as  grounds: 

1.  The  executor  failed  to  account  for  the  interest  on  the  notes  sefe 
forth  in  his  account  and  for  the  rents  and  revenues  of  the  real  estate^ 
belonging  to  said  succession. 

2.  Because  the  debit  side  of  said  account  foots  up  fourteen  thou- 
sand eight  hundred  and  sixty -seven  dollars,  and  not  thirteen  thousand 
eight  hundred  and  forty. seven  dollars  and  seven  cents  as  stated  in 
the  account. 

8.  Because  the  item  of  one  hundred  and  sixty -one  dollars  funeral 
expenses  and  the  item  of  twenty- five  dollars  fees  for  probating  will 
are  not  due  and  owing  by  the  succession. 

4.  Because  the  amount  of  the  items  of  costs  in  succession  and 
attorney's  fees  are  not  stated  and  are  not  due  by  said  succession. 

5.  Because  the  amount  of  items  of  costs  in  suit  of  Heffner  et  al, 
vs.  Heffner  et  al.  are  not  stated  and  are  not  due  by  the  succession 
and  James  Heffner  has  been  condemned  personally  to  pay  said  costs 
and  as  executor  wrongfully  and  fraudulently  disposed  of  eight  thou- 
sand-seven hundred  and  sixty -four  dollars  of  the  moneys  and  prop- 
erty of  said  succession,  and  because  the  defence  of  said  suit  was 
unnecessary  and  against  the  interest  of  said  succession,  as  said 
executor  well  knew. 

6.  Because  the  item  of  five  hundred  dollars  attorney's  fees  to 
Wise  &  Hemdon  for  defending  suit  of  Heffner  et  al,  vs.  Heffner  et 
€lL.  is  not  due  and  owing  by  said  succession  for  the  reason  that  Wise 
&  Hen\don  were  employed  and  represented  James  Heffner  and  the 
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other  legatees  individaally,  and  the  defence  of  said  salt  was  unneces- 
^^9  against  the  interest  of  said  snccession  and  involved  a  pure 
^question  of  law,  with  the  authorities  all  in  favor  of  the  plaintiiTs,  as 
*he  said  Wise  &  Herndon  well  knew;  and  further,  hecaase  if  said  fees 
^asfi  due  by  said  succession,  which  was  denied,  the  same  were  exorbi- 
tant and  excessive. 

7.  Because  the  executor  was  not  entitled  to  a  credit  for  the  sum  of 
one  thousand  dollars  claimed  to  have  been  paid  to  Jackson  Heflfner's 
sons,  and  two  thousand  nine  hundred  and  twenty- one  dollars  claimed 
to  have  been  paid  to  Mary  Wellborn — a  like  amount  to  Mrs.  Akard, 
.and  a  like  amount  to  Mrs.  Booth,  because — 

Xl)  Said  sums  were  not  paid  out  by  the  executor;  (2)  because  if 
Bald  sums  were  paid  out  by  the  executor  they  were  made  under  the 
terms  of  a  will  which  was  an  absolute  nullity  on  its  face ;  (3)  because 
plaintiiTs  in  the  suit  of  HefPner  vs.  Heffner  obtained  a  final  judgment 
against  James  Heffner  individually  and  as  executor,  and  against  the 
parties  to  whom  said  payments  were  claimed  to  have  been  made, 
recognizing  them  as  the  owners  of  three -fourths  of  the  estate  of  Wm. 
HeflPner,  and  ordering  them  to  be  put  in  possession  of  same,  which 
said  judgment  they  pleaded  as  res  judicata  on  the  question  of  the 
ownership  and  possession  of  said  estate ;  (4)  because  prior  to  the 
pretended  payments  opponents  made  a  demand  on  James  Heffner, 
individually  and  as  executor,  for  three -fourths  of  the  estate,  and 
pointed  out  to  him  the  nullity  of  the  will — ^that  if  the  executor  paid 
said  sums  to  said  parties  he  did  so  with  full  knowledge  of  the  nullity 
of  the  will  and  of  the  rights  of  the  opponents,  and  he  had  wrongfully 
and  fraudulently  disposed  of  eight  thousand  seven  hundred  and  sixty - 
four  dollars  belonging  to  the  succession.  They  prayed  that  their 
opposition  be  maintained,  and  that  they  have  judgment  against 
James  Heffner  individually  and  for  three -fourths  of  the  property  and 
money  of  said  estate  not  accounted  for  or  disposed  of  by  him,  with 
ten  per  cent,  per  annum  interest  thereon  and  for  general  relief. 

In  the  amended  opposition  they  averred  that  James  Heffner 
claimed  to  be  owner  of  one-quarter  of  the  property  of  the  succession 
in  his  hands  as  executor,  basing  the  same  on  the  fact  that  he  was  one 
of  the  heirs  at  law  of  Wm.  Heffner,  and,  as  executor,  he  proposed 
to  distribute  the  property  in  his  hands  in  the  proportion  of  one- fourth 
to  himself,  individually,  and  three- fourths  to  opponents.  That  they 
opposed  said  claim  and  said  proposed  distribution  for  the  reasons : 
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1.  That  James  Heffner,  executor,  was  boand  to  account  to  oppo- 
nents as  owners  for  three- fourths  of  said  estate,  which  he  had  failed 
to  do,  the  property  accounted  for  being  less  than  one- half  of  the 
amount  due  to  opponents.    2.  That  the  executor  had  wrongfully  and 
traadulently  disposed  of  a  large  amount  of  property  belonging  to  said 
estate,  as  set  forth  in  the  original  opposition  filed,  and  had  thereby 
rendered  himself  personally  responsible  to  said  succession  and  oppo- 
nentSy  and  was  not  entitled  to  receive  any  part  of  said  succession  as 
heir  before  he  paid  what  he  owed  to  the  succession — his  share  as 
heir  being  compensated  and  extinguished  pro  tanto  by  the  amount 
dne  by  him  to  said  succession.     They  prayed  that  in  the  event  judg- 
ment be  rendered  in  their  favor  against  James  Heffner,  individually, 
that  the  amount  of  said   judgment  be  declared  compensiited  and 
extinguished  pro  tanto  by  the  amount  of  the  share  of  said  James 
Hefifner  as  heir  of  William  Heffner  in  and  to  the  property  of  said 
sacceBsion  now  in  his  hands  as  executor,  and  that  said  executor  be 
ordered  to  deliver  to  opponents,  as  owners,  within  ten  days  from 
the  adjournment  of  court  the  entire  property   of  said  succession 
now  in  his  hands  as  executor,  less  all  legal  claims  against  the  same 
that  might  be  allowed  by  the  court.     They  prayed   for  all   other 
orders  and  decrees  necessary  in  the  premises. 

The  District  Court  rendered  judgment  increasing  the  amount  of. 
the  debit  side  of  the  account  by  the  sum  of  one  thousand  and  twenty 
dollars,  this  being  merely  the  correction  of  a  clerical  error  in  the 
statement.  It  sustained  the  items  of  one  hundred  and  sixty-one  dol- 
lars for  funeral  expenses,  the  item  of  twenty -five  doHars  for  attorney 
fee  for  probating  the  wiil,  and  an  amount  of  nine  dollars  and  sixty -five 
cents  for  succession  costs  and  notarial  fees.  It  rejected  the  amounts 
of  items  of  costs  in  the  suit  of  Hefifner  vs.  Hefifner,  and  also  the  item 
of  five  hundred  dollars  for  services  rendered  by  Wise  &  Herndon  as 
attorneys  in  defending  the  suit  of  Hefifner  vs.  Hefifner.  It  rejected 
the  claim  made  by  the  executor  for  credit  for  amounts  paid  to  Mrs. 
Mary  Wellborn,  Oilie  Akard,  Laura  Booth  and  the  four  sons  of  Jackson 
Hefifner  as  special  legatees  under  the  will.  It  decreed  ^'  that  Jackson 
Heffner  and  his  co -opponents  do  have  and  recover  judgment  against 
James  Heffner  injividually,  and  as  late  executor  of  the  succession  of 
William  Heffner,  the  full  sum  of  ten  thousand  two  hundred  and 
thirty-eight  dollars,  being  three -fourths  of  the  balance  (in  his  hands) , 
with   legal  interest  from  date  of  judgment  until   paid.     It   further 
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ordered  and  decreed  that  opponents  be  recofi^nized  as  the  legal 
owners  of  three -foarths  of  the  real  estate  described  in  the  inventory 
with  the  right  to  sue  for  a  partition  of  the  same  and  to  demand  in 
said  proceeding  the  collation  of  what  may  be  dae  them  by  James  Heff- 
ner,  the  owners  of  the  remaining  one-foartb  interest  reserving  their 
right  to  execute  their  judgment  according  to  law. 

The  court  at  the  same  time  sustained  an  opposition  to  the  account 
which  had  been  filed  by  Harrison  &  Aston  claiming  to  have  paid 
taxes  due  by  the  estate  for  such  amounts  and  been  subrogated  to  the 
rights  of  the  State. 

After  said  judgment  was  rendered  James  Heffner  *'  individually  '^ 
moved  to  set  aside  the  judgment  rendered  against  him  for  the  reason 
that  he  individaally  was  no  party  to  said  suit  and  made  no  appear- 
ance therein,  and  further,  because  said  judgment  was  rendered  in 
chambers  without  his  knowledge  or  consent.  The  court  overruled 
the  motion,  stating  that  under  Act  No.  72  of  1884  no  motion  in  the 
nature  of  a  new  trial  was  permissible,  as  it  was  made  the  duty  of  the 
judge  at  the  same  time  as  reading  the  decree  to  grant  the  order  of 
appeal — that  the  minutes  would  show  that  the  judgment  was  rendered 
in  chambers  pursuant  to  consent  of  parties  who  were  represented  by 
their  counsel.  The  motion  to  set  aside  the  judgment  for  the  reason 
that  it  was  rendered  at  chambers  without  his  consent  was  overruled. 

Opponents  moved  to  dismiss  the  appeal  from  that  part  of  the  judg* 
ment  rejecting  against  said  succession  the  claim  of  Wise  &  Herndon 
for  attorney's  fees,  and  rejecting  claim  for  the  costs  of  that  suit,  and 
from  that  part  of  the  judgment  condemning  said  executor  personally 
in  favor  of  opponents.  Because  said  Wise  &  Herndon,  and  the 
parties  to  whom  said  costs  are  due,  have  not  appealed,  and  the  exec- 
utor has  no  capacity  to  appeal  in  behalf  of  parties  whom  he  has 
placed  on  his  account  as  creditors,  and  whose  claims  have  been 
opposed  and  rejected  by  the  court. 

2.  Because  James  Heffner  has  furnished  no  bond  personally/  but 

•The  bond  furninbed  by  James  Heffner  ff>r  an  Hppeal  r#*aM8:  "We,  James 
Heffner,  executor  Wm.  Heffner  estate,  a^  principal,  and  S.  11.  Johnson  as  surety, 
are  held  and  firmly  bound  unto  the  clerk  of  thn  Firnt  Judicial  D.Btrict  Oouit  in  tbe 
sum  of  one  hundred  and  fifty  dollar<t,"  and  dt-clHies  the  <-oiiditiO'i  of  thti  oond  to 
be  that"  wberesis  thj  above  bounden  Jatu'^s  H  ffner.fX-cutor.  has  applied  for  and 
obtained  an  order  for  a  devolutive  appeal  from  the  judgment  lately  rendered 
against  him  by  thti  First  Judicial  District  Court,  for  Ca*ldo  parish.  In  the  case  of 
the  succession  of  Wm.  Heffner,  opposition  to  final  account  •  •  •  n  «w.  there- 
fore, if  the  said  James  Heffner,  executor,  shall  well  and  truly  pros*  cute  hi-  said 
appeal,  etc.  *  •  *  then  this  obligation  to  be  null  and  void,  otherwise  to  remain 
in  full  force  and  effect." 
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•olely  as  execator,  and   as  execntor  can   not  appeal  io  bis  official 
capacity  from  a  judgment  against  bim  personally. 


On  the  Motion  to  Dismiss  Appeal. 

'The  opinfon  of  tbe  court  was  delivered  by 

yiCHOLLS,  0.  J.  Appellant  contends  tbat  be  bas  paid  tbe  parties 
vhose  claims  were  opposed,  and  be  is  vitally  interested  himself  in 
having  tbeir  claims  sustained.  He  calls  our  attention  to  tbe  fact  that 
tbe  capacity  in  which  he  acted  was  as  executor  and  not  as  adminis- 
trator, and  to  the  decision  in  the  matter  of  tbe  succession  of  Ames, 
33  An.  1317,  in  which  a  distinction  is  drawn  in  respect  to  tbe  ques- 
tions raised  in  tbe  motion  as  to  bis  right  of  appeal  between  an  exec- 
ator and  an  administrator.  He  also  directs  our  attention  to  the  fact 
that,  while  tbe  judgment  is  against  bim  personally,  it  is  also  against 
him  as  execator. 

This  case  does  not  present  tbe  question  of  tbe  right  of  an  adminis- 
trator or  executor,  who  bas  filed  an  account  or  tableau  of  proposed 
payments  on  which  be  bas  placed  certain  parties  as  creditors,  to 
appeal  in  bis  official  capacity  from  a  judgment  of  the  District  Court 
rejecting  tbe  claims  on  an  opposition  made  to  the  claime,  as  being 
really  succession  claims.  We  have  decided  a  number  of  times  tbat 
if  the  parties  aggrieved  by  the  decision  do  not  themselves  appeal,  it 
is  no  part  of  the  duty  of  tbe  administrator  or  executor  to  champion 
their  rights.  In  this  case  tbe  executor  bas  already  made,  as  executor, 
payment  of  tbe  claims  which  were  contested  below,  and  it  is  the 
legality  and  correctnees  of  such  payments  made  by  bim  which  were 
litigated  below.  Under  that  phase  of  tbe  question  the  executor  bad 
a  direct  official,  and  also  personal,  interest  in  sustaining  the  payments 
if  he  could. 

Tbe  second  clause  of  the  motion  to  dismiss  refers,  we  presume,  to 
that  portion  of  tbe  judgment  appealed  from  by  which  opponents 
were  decreed  '*  to  recover  of  James  HeiTner,  individually  and  as  late 
executor  of  the  succession  of  William  Heffner,  tbe  sum  of  ten  thou- 
sand two  hundred  and  thirty -eight  dollars,  being  three -fourths  of 
said  balance  (shown  by  the  account  filed),  with  legal  interest  from 
this  date  (date  of  judgment)  until  paid,  and  by  which  opponents 
were  recognized  as  the  legal   owners  of   three- fourths  of  the  real 
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estate  described  in  said  inventory,  with  the  right  to  sne  for  a  parti- 
tion of  the  same  and  to  demand  in  such  proceeding  the  collation  of 
what  might  be  dne  them  by  James  Heffner,  the  owner  of  the  remain- 
ing fourth,  reserving,  however,  their  right  to  execute  this  judgment 
according  to  law." 

The  judgment  from  which  the  executor  has  appealed  was  one  ren- 
dered upon  an  opposition  filed  to  his  account  as  executor.  It  under- 
took to  fix  and  determine  the  rights  of  the  opponents  to  the  funds 
in  the  hands  of  the  executor,  and  to  direct  what  disposition  should 
be  made  by  the  executor.  The  executor  had  a  direct  official  as  well 
as  personal  interest  in  the  subject  matter  of  that  judgment  which 
carried  with  it  a  right  to  appeal  from  it.  What  issues  can  be 
legally  raised  and  what  legally  passed  on  on  this  appeal,  we  can 
determine  and  declare  after  hearing.  The  motion  to  dismiss  is 
overruled. 

On  tub  Merits. 

The  first  item  opposed  is  the  payment  of  five  hundred  dollars  by 
the  executor  to  the  firm  of  Wise  &  Herndon  for  attorney's  fees  in 
defending  the  suit  of  Jackson  Hefifner  et  al,  vs.  James  Heffner  et  a/., 
in  which  the  plaintiffs  successfully  attacked  the  will  of  William 
Heffner  and  had  it  set  aside. 

It  is  claimed  on  behalf  of  opponents  that  the  instrument  offered 
and  probated  as  the  will  of  William  Heffner  was  so  manifestly 
defective  as  such  that  it  was  scarcely  permissible  to  have  attempted 
to  defend  it — that  its  nullity  was  apparent  on  its  face  and  the  attor- 
neys employed  really  made  no  serious  defence  and  their  labor  was 
practically  nothing. 

It  is  insisted  that  the  suit  of  Jackson  Heffner  vs.  James  Heffner 
et  al.  to  annul  the  will  was  brought  by  legal  heirs  representing 
three -fourths  of  the  estate  of  William  Heffner,  against  James  Heff- 
ner, individually  and  as  executor,  and  against  all  the  legatees  under 
the  will  either  by  actual  citation  or  through  a  curator  ad  hoc,  and 
that  when  the  defendants  in  the  case  employed  counsel  and  de- 
fended the  will  they  did  so  in  their  own  interests,  and  that  the 
attorneys  engaged  should  be  paid  by  James  Heffner  and  the  lega- 
tees who  were  really  their  clients. 

In  Sterlin's  Executor  vs.  Gros,  5  La.  100,  it  appears  that  one 
Philip  Sterlin  died  leaving  two  instruments  purporting  to  be  his  last 
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will  and  testament.  In  one  of  these  instruments  a  natural  son  was 
acknowledged  as  snch  and  to  him  was  bequeathed  three -fourths  of 
the  estate.  In  the  other  one  Oelestin  Gros  was  appointed  executor, 
tod  that  instrument  having  been  probated,  he  qualified  as  such. 
The  natural  son  brought  suit  to  obtain  possession  of  the  estate,  pro- 
ducing a  copy  of  the  notarial  act  which  he  declared  upon  as  a  wilL 
He  directed  his  proceedings  against  Qros  as  executor,  attacking  the 
will  nnder  which  he  had  been  appointed  as  a  nullity  on  the  ground 
that  it  was  not  legally  witnessed. 

The  District  Court  annulled  the  will  and  its  judgment  was  affirmed 
on  appeal.  A  question  "was  raised  in  the  Supreme  Court  as  to  costs 
of  snit.  The  court  said:  ''The  remaining  question  relates  as  to 
costs.  Plaintiff  contends  that  the  estate  should  not  be  responsible 
for  them,  as  the  will  was  not  that  of  the  deceased.  We  think  it 
ought.  The  costs  were  incurred  in  this  case  in  consequence  of  the 
act  of  the  testator  and  it  was  the  duty  of  the  executor  to  maintain 
the  wilL»» 

In  Girard  vs.  Babineau,  18  An.  604,  the  plaintiff,  an  attorney  at 
law,  brought  suit  to  recover  a  fee  for  professional  services  rendered 
the  succession  of  which  defendant  was  the  administrator.  The  court 
said  the  claim  was  advanced  by  the  plaintiff,  relying  upon  the  ruling 
in  the  case  of  Sterling  vs.  Gros,  and  as  part  of  the  costs  incurred  by 
the  testamentary  executor  in  maintaining  the  will.  The  claim  was 
rejected.  The  report  of  the  case  shows  that  the  deceased.  Margue- 
rite Babineau,  had  left  as  a  will  an  act  under  private  signature,  in 
which.she  bequeathed  to  one  Narcisse  De  Blanc  several  slaves,  and 
appointed  him  her  testamentary  executor.  The  plaintiff,  acting  as 
the  attorney  of  De  Blanc,  filed  a  petition  praying  for  the  probating 
and  homologation  of  the  will  and  for  letters  testamentary.  The 
heirs  at  law  filed  an  opposition  to  the  homologation  of  the  will, 
alleging  its  nullity.  Notwithstanding  the  opposition,  De  Blanc,  claim- 
ing to  be  executor  under  the  will,  filed  a  petition  for  an  inventory^ 
and  afterward  another  for  the  sale  of  the  property. 

The  heirs  at  law  then  instituted  a  direct  action  against  the  lega- 
tees under  the  will  to  have  the  same  set  aside.  In  that  action 
De  Blanc  was  not  sued  in  his  capaacity  as  testamentary  executor,  but 
as  one  of  the  legatees.  Plaintiff  (Girard)  filed  an  answer  for 
De  Blanc ;  other  attorneys  appeared  for  the  different  legatees,  and 
tbns  issue  was  joined   between  the  heirs   and   legatees.     The  will 
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seems  to  faave  been  set  aside.  In  its  opinion  ^he  court  said :  *^  From 
tfae  moment  all  the  legatees  appeared  in  coart  and  filed  their 
answers  to  the  direct  action  brought  against  them  to  annul  the  will' 
the  conteatatio  litis  was  between  them  and  the  heirs,  and  not  between 
the  latter  and  the  testamentary  executor.  After  the  filing  of  the 
opposition  to  the  probating  of  the  will  the  testamentary  executor  had 
no  authority  to  employ  counsel  to  ask  for  a  sale  of  the  property.*' 

The  court  allowed,  however,  as  costs,  seventy -five  dollars  for  peti- 
tion for  probate  of  the  will  and  tea  dollars  for  the  inventory,  which 
was  declared  to  be  a  conservatory  act  for  the  benefit  of  both  the 
heirs  and  the  legatees. 

It  does  not  appear  from  the  opinion  that  the  will  ever  went  to 
probate. 

In  Succession  of  Hasley,  27  An.  687,  it  appeared  that  David  Has- 
ley,  the  deceased,  left  a  will,  by  which  he  gave  the  usufruct  of  all 
his  property  to  his  widow  during  her  life,  and  appointed  her  his 
executrix.  The  will  was  probated,  and  Mrs.  Hasley  was  confirmed 
as  testamentary  executrix.  The  heirs  of  Hasley  then  sued  to  have 
the  will  annulled,  and  by  a  judgment  of  the  Supreme  Court  the  will 
was  held  to  be  valid.  The  heirs  then  sued  to  reduce  the  legacy  to 
the  disposable  portion  and  for  the  rendition  of  an  account  and  a  par- 
tition. There  was  judgment  reducing  the  disposition  in  the  will  and 
ordering  an  account.  An  account  was  filed  and  various  oppositions 
were  made  among  these  was  one  against  the  fee  for  defending  the 
suit  in  which  the  validity  of  the  will  was  attacked ;  also  the  fee  for 
defending  the  suit  to  reduce  the  legacy  to  the  disposable  portion  and 
for  an  account.  The  former  of  these  two  oppositions  was  rejected, 
the  court  holding  it  was  properly  chargeable  to  the  estate.  In  sus- 
taining the  second  opposition,  the  court  said :  ''  The  testator  having 
left  no  forced  heirs,  the  executrix  might  have  learned  from  any 
member  of  the  bar  that  the  bequest  of  the  usufract  of  the  whole  of 
his  property  was  reducible,  and  there  was  no  necessity  for  defending 
such  a  suit — at  least,  by  the  executrix.  If  the  legatee  chose  to 
defend  it,  she  should  pay  a  reasonable  fee;  it  was  not  a  proper 
charge  against  the  estate." 

In  the  present  succession  (that  of  William  HefPner)  the  will  of  the 
deceased  was  actually  probated,  and  the  executor  named  therein 
actually  qualified.  The  plaintiffs  in  the  suit  of  Jackson  Heffner  et  al, 
vs.  James  Heffner  et  aL  brought  him  into  court  in  his  ofQcial  capacity 
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as  a  defendant.  As  sach  he  resisted,  both  in  the  District  and  Sapreme 
Courts,  the  claims  of  the  plaintiffs.  Plaintiffs,  it  is  true,  made  all 
the  legatees,  among  whom  the  execntor  himself  was  one,  parties  to 
the  action,  bnt  the  fact  remained  that  the  executor  was  officially  a 
defendant  on  plaintiff's  demand.  It  was  proper  for  him,  as  sach,  to 
employ  connsel  and  defend  the  suit.  He  employed  Messrs.  Wise  & 
Hemdon — that  firm  seems  to  have  been  employed  by  all  the  parties 
defendant,  not  solely  by  the  executor,  as  in  the  pleadings  they 
tppear  and  act  for  all.  We  are  of  the  opinion  that  accountant  is 
entitled  to  a  credit  for  three  hundred  dollars  for  and  on  account  of 
the  fee  of  Messrs.  Wise  &  Hemdon. 

The  second  item  opposed  is  the  charge  made  against  the  estate  by 
the  execntor  for  costs  paid  by  him  in  the  defence  of  the  suit  of  Jack- 
son Heffner  vs.  James  Heffner,  Executor,  et  al. 

Opponents  clnim  that  the  judgment  of  this  court  in  that  suit  on 
tppeal  definitively  settled  that  question  adversely  to  the  right  of 
reimbursement  claimed  by  the  executor.  Our  judgment  was:  <*  The 
judgment  of  the  lower  court  is  affirmed  with  costs."  The  judg- 
ment affirmed  condemned  the  defendants  in  that  casein  solido to  pay 
the  costs ;  the  defendants  were  James  Heffner,  individually  and  as 
executor,  and  the  various  persons  named  as  legatees  in  the  will.  The 
judgment  relieved  the  plaintiffs  in  that  case,  as  such,  from  the 
responsibility  for  costs,  and  authorized  them  to  charge  the  estate 
itself  with  any  amounts  paid  out  by  them  for  that  purpose.  It,  how- 
ever, charfi^ed  the  estate  represented  by  James  Heffner  to  pay  solid - 
arily  with  James  Heffner  individually,  and  the  other  legatees  who 
vere  defendants  in  the  suit,  the  costs  of  suit.  Parties  holding 
claims  for  costs  were  entitled  to  recover  from  the  executor,  as  weU 
as  from  the  other  parties,  and  if,  in  point  of  fact,  the  executor  paid 
the  accounts  he  is  entitled  to  credit  for  the  same.  Opponents  who, 
as  plaintiffs,  were  entitled  to  reimbursement  for  amounts  paid  out  by 
them  for  costs  primarily,  and  who,  as  plaintiffs,  were  relieved  from 
any  direct  liability  to  the  executor  for  unpaid  costs  paid  out  by  him, 
have  indirectly,  as  heirs  at  law,  to  take  their  share  in  the  succession, 
lessened  by  the  amounts  of  the  costs  paid  by  the  executor.  James 
Heffner,  individually,  will  have,  indirectly,  to  pay  his  share  of  the 
costs  as  an  heir. 

Opponents,  as  plaintiffs  in  the  suit  of  Jackson  Heffner  et  aL  vs. 
James  Heffner,  Executor,  et  al.,  considered  the  executor  as  the 
27 
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proper  and  necessary  party  against  whom  they  should  proceed  in 
their  attack  upon  the  will,  and  accordingly  brought  him  into  court 
as  such.  Ex  indvstria  they  made  James  Heffner  individually,  and 
the  various  parties  who  were  made  legatees  under  the  will,  parties 
defendant,  and  recovered  Judgment  against  them  as  well  as  against 
the  succession  for  costs.  Opponents  have  the  right,  as  plaintiffs  in 
that  suit,  to  enforce  their  judgment  against  all  the  defendants  there- 
in ;  but  we  do  not  think  their  judgment  can  be  set  up  in  this  suit 
against  the  credit  claimed  by  the  executor  for  payments  made  by 
him  as  such  under  decree  of  the  court.  It  may  be  weU  to  say  that 
the  increased  cost  incurred  by  reason  of  the  fact  that  the  legatees 
were  individually  made  parties  defendant  in  the  suit  was  almost 
nominal.  Those  parties,  with  the  exception  of  James  Heffuer,  were 
not  heirs  at  law  and  they  are  not  before  the  court,  and  it  would  be 
difficult  to  know  what  their  respective  pro  rata  of  costs  would  be. 
We  think  the  credit  which  the  executor  claims  for  costs  in  the  suit 
mentioned  is  a  proper  credit  and  should  be  allowed.  Sterlin's  Ex- 
ecutor vs.  Oros,  6  La.  105;  Qirard  vs.  Babineau,  18  An.  604:  Suc- 
cession of  Hasley,  27  An.  690 ;   Ohapoton  vs.  Oredttors,  46  An.  416. 

The  next  item  opposed  was  a  claim  advanced  by  the  executor  to 
be  credited  with  one  thousand  dollars  paid  to  Jackson  Heffner's  sons 
— two  thousand  nine  hundred  and  twenty -one  dollars  and  fifty -one 
cents  to  Mrs.  Mary  Wellborn — ^a  like  amount  paid  to  Mrs.  Ollie 
Akard  and  a  like  amount  paid  to  Mrs.  Laura  Booth. 

We  think  the  District  Court  ruled  correctly  in  rejecting  these 
claims.  The  parties  to  whom  payment  was  made  were  named  special 
legatees  in  the  will  which  was  annulled.  The  payments  were  made 
without  order  of  court  and  at  the  executor's  peril. 

The  executor  complains  of  that  portion  of  the  judgment  by  which 
opponents  are  decreed  to  recover  against  himself  individually  and  as 
executor  ''  the  sum  of  ten  thousand  two  hundred  thirty -eight  dollars 
and  fifty -six  cents  as  being  three -fourths  of  the  balance  in  the  bands 
of  the  executor  with  interest,  and  further  recognizing  them  as 
owners  of  three -fourths  of  the  real  estate  described  in  the  inventory, 
with  the  right  to  sue  for  a  partition  of  the  same,  and  to  demand  in 
said  proceeding  the  collation  of  what  sum  may  be  due  them  by 
James  Heffner,  the  owner  of  the  remaining  fourth,  reserving  their 
right  to  execute  their  judgment."  He  contends  that  though  he  con- 
sented that  the  decree  in  the  case  should  be  rendered  (as  it  was)  at 
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chambers  under  Act  72  of  1874,  his  consent  was  given  only  in  his 
official  capacity  as  executor,  and  he  was  not  before  the  court 
indiyidnally.  That  the  decree  rendered  was  one  homologating 
an  accoaat  of  executorship  which  could  not  be  rendered  in  vacation 
or  at  chambers;  citing  in  support  of  this  position  Succession  of 
Bongdre,  29  An.  378,  881. 

He  also  contends  that  he  was  before  the  court  only  as  an  executor 
rendering  an  account — that  he  was  not  individually  and  personally 
responsible  to  opponents  for  any  amount  which  might  be  coming  to 
them  as  heirs  in  the  succession  and  could  not  be  condemned  to  pay 
the  same.  That  Art.  998  of  the  Code  of  Practice  and  the  decisions 
of  this  court  in  Dupuy  vs.  Dashiell,  16  La.  126;  Wells  vs.  Roach, 
10  An.  848;  Stevens  vs.  Stevens,  18  An.  416;  Succession  of  Philbrick, 
18  An.  220;  Succession  of  Oomstock,  44  An.  429,  shows  the  circum- 
stances under  which  an  executor  may  become  personally  liable. 

At  the  time  the  account  which  is  opposed  was  filed,  James  Heflner 
was  no  longer  executor  of  the  succession  of  his  brother.  He  ceased 
to  be  such  when  the  judgment  annulling  the  will  became  final ;  when 
the  plaintiffs  in  that  suit  afterward  went  into  the  succession  of  Wm. 
Heffner  in  the  District  Oourt  for  Oaddo  and  ruled  James  Heflnei* 
as  executor  to  file  his  account,  and  in  obedience  to  orders  of  court 
the  account  was  filed,  it  was  that  of  one,  not  who  was,  but  who  had 
been  the  executor  of  an  estate.  The  plaintiffs  none  the  less  treated 
him  as  an  executor,  and  so  dealt  with  him,  bringing  him  into  court 
by  rule  and  objecting  to  the  account  by  oppositions.  Heffner,  per- 
sonally, was  not  before  the  court.  Opponents  are  mistaken  in  their 
amended  opposition  in  stating  that  accountant  proposed  in  his 
account  to  make  a  distribution  of  the  assets  of  the  succession — 
three -fourths  to  opponents  and  one -fourth  to  himself.  He  simply 
made  a  statement  showing  the  assets  of  the  succession  in  his  hands 
on  one  side  and  the  credits  to  which  he  claimed  he  was  entitled  on 
the  other,  without  any  intimation  or  claim  as  to  how  the  assets 
should  be  distributed.  In  the  suit  of  Jackson  Heffner  vs.  James 
Heffner  the  present  opponents  had,  as  plaintiffs,  been  contra- 
dictorily with  James  Heffner  individually  and  as  executor  recog- 
nized and  decreed  to  be  the  legal  heirs  of  William  Heffner  and 
entitled  as  such  to  three -fourths  of  his  succession,  and  they  had  in 
the  same  judgment  succeeded  in  obtaining  a  judgment  that  they  be 
placed  in  possession.  That  judgment  became  final  long  ago  independr 
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ently  of  any  judgment  of  court  rendered  upon  the  opposition  filed 
in  the  present  proceedings.  When  the  plaintiffs  in  that  suit  ruled 
James  Heffner,  as  executor,  into  court,  they  did  so  with  their  recog- 
nized status  as  heirs  to  three -fourths  of  the  estate  and  with  an  ex- 
isting decree  in  their  favor  that  they  be  placed  in  possession.  The 
matter  before  the  court  through  the  account  was  the  ascertainment 
of  what  the  succession  in  his  hands  really  consisted  of  for  purposes  of 
distribution.  Accountant  when  he  filed  his  account  averred  that  it 
was  a  final  account,  stated  that  the  succession  was  fully  adminis- 
tered and  that  the  only  asset  of  the  succession  not  in  money  in  his 
hands  was  the  real  estate  which  still  remained  unsold. 

When  the  lower  court  after  the  account  was  filed  and  the  opposi- 
tions had  been  made  and  tried,  rendered  the  decree  it  did,  matters 
were  substantially  in  the  situation  called  for  by  Arts.  1000,  1001, 
1002,  1003,  1004,  1005,  1006  and  1007  of  the  Oode  of  Practice,  with 
the  sole  exception  that  the  proceedings  commenced  with  a  rule  in- 
stead of  a  petition  and  that  movers  in  rule  were  already  recognized 
as  heirs  and  then  held  a  judgment  ordering  them  to  be  put  in  pos- 
session of  three- fourths  of  the  estate.  Accountant  made  no  objec- 
tion on  the  score  of  the  manner  in  which  he  was  called  into  court, 
but  rendered  an  account  as  directed. 

What  are  the  provisions  of  Art.  1007  of  the  Oode  of  Practice  in 
relation  to  the  judgment  proper  to  be  rendered  on  the  homologa- 
tion of  the  final  account?  The  article  declares  that  ''if  from  a 
scrutiny  of  the  account,  the  curator  or  executor  shall  appear  to  owe 
a  balance  he  shall  be  sentenced  to  pay  it  to  the  heirs  or  other  claim  - 
ants,  with  interest,  from  the  day  of  judgment." 

Article  1057  of  the  Oode  of  Practice  declares  that ''  if  the  curator, 
testamentary  executor  or  administrator  refuses  or  neglects  to  pay 
the  amount  for  which  judgment  has  been  rendered  in  one  of  the 
modes  pointed  out  in  the  preceding  articles,  or  if  he  fails  to  prove 
that  he  has  no  funds  in  his  hands,  the  party  in  whose  favor  the  judg- 
ment was  rendered  may  take  out  execution  against  him,  under  which 
his  property  to  a  sufficient  amount  to  pay  debt  shall  be  seized." 

Appellant  seems  to  apprehend  that  the  judgment  rendered  in  the 
present  suit  means  something  other  and  different  from  that  which  Is 
contemplated  in  Art.  1056  of  the  Oode  of  Practice.  We  do  not  so 
understand  it.  If  the  parties  holding  the  judgment  were  to  place  a 
wrong  construction  upon  its  scope  and  effect  and  proceed  to  enforce 
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it  In  an  anaathorized  manner  the  judgment  debtor  would  have  his 
remedy,  bat  we  can  not  by  anticipation  suppose  that  such  a  thiog  will 
h&ppen  or  that  because  a  correct  judgment  may  be  misinterpreted  in 
execution,  it  should  be  set  aside. 

Accountant  does  not  pretend  to  have  any  claims  against  the  succes- 
sion or  against  his  co-heirs — he  does  not  pretend  that  their  rights 
as  heirs  are  subject  to  deduction  from  any  cause  or  that  there  is  any- 
thing requiring  a  partition.  As  we  understand  matters  the  opponents 
in  this  case  constitute  with  accountant  himself  all  the  legal  heirs  of 
the  deceased.  Accountant  has  in  his  bands  a  certain  sum  of  money 
which  calls  for  a  division  or  a  distribution  rather  than  a  partition. 
Bachal  vs.  RachaPs  Heirs,  10  La.  468. 

We  see  no  reason  why  opponents  should  not  to  the  extent  of  their 
recognized  rights  receive  present  payment.  It  will  be  practically  a 
provisional  partition  of  funds  to  be  followed  by  a  definitive  partition 
when  the  real  estate  is  disposed  of.  Opponents  are  entitled  to  be 
paid  presently  three -fourths  of  the  balance  of  the  *' funds"  on  hand 
after  accountant  shall  have  received  the  credits  to  which  he  is 
entitled,  with  legal  interest  from  date  of  judgment  of  the  District 
Court  untU  paid,  costs  of  both  courts  payable  out  of  the  succession 
funds. 
We  restate  the  account  as  follows: 

DBBIT6. 

Beal  estate  as  sbown  by  Inrentory „.  $1,020  00 

Hotes  iDTentorled  8,840  07 

Note  Sam  ^utte^fleld  (not  inventoried) 3,800  00 

Otah  unhand  as  sbown  by  inrentory ^ 3,707  07 

Total  to  be  accounted  for $14,867  14 

Cbsdits. 

Beal  estate  remaining  on  hand $1,030  00 

Faneral  expenseii  and  doctor's  bill 161  00 

R.  J.  Looney,  attorney's  fee 3ft  00 

F.A.Leonard 9  6B 

Transcript  in  suit  of  Heflner  vs.  Heffner 83  00 

Wi«e4  Herndon,  attorney's  fees 800  00 

Amount  paid  tor  brief 6  00 

Deposit  in  Supreme  Court 30  00 

Total  eredito $1,573 

BSOAFITUIiAXION. 

DebltJi _ ^ « $14,867  14 

CrediU ^ 1,473  6ft 

Balance $18,394  49 

Tbiee-qnartexs  of  balanoe^^ „ ^ $9jno  96 
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For  the  reasons  herein  assigned,  it  is  ordered,  adjudged  and  decreed 
that  the  jadgment  appealed  from  be  and  the  same  is  hereby  amended 
by  reducing  the  amount  for  which  jadgment  was  rendered  in  favor  of 
opponents,  against  James  Heffner  as  ezecator,  from  ten  thousand 
two  hundred  and  thirty-eight  dollars  to  nine  chousand  nine  hundred 
and  seventy  dollars  and  eighty- six  and  two -thirds  cents,  with  legal 
interest  thereon  from  date  of  judgment  of  the  District  Oourt,  and,  as 
s6  amended,  the  judgpnent  appealed  from  be  affirmed ;  costs  of  both 
courts  to  be  paid  out  of  the  succession  funds. 


No.  12,809. 

I  52    ^'1  OrnSBBKB  AMD  TaXPAYBBS  OF  DB   SOTO  PARISH  VS.  GOODB  B.  WlLL- 

m~M\  IAM8,  Pbebidbnt  Poijob  Juby,  bt  aub. 

49    422*  The  proTisions  of  Arts.  209  and  242  of  the  Constitution  being  upon  the  same  snbjeet 

^   ^1  matter,  tbe  inerasee  of  a<f  ffoloran  taxation  upon  property  witbin  tbe  parishes 

116   4S11  and  municipalities  of.tk\»,6tate,  same  are  laws  in  pari  nuiMria  and  must  be  oon- 

I   iQ   ^  strued  together. 

:fl28   ^       What  Is  meant  by  the  phrase  **  by  a  vote  of  the  majority  of  the  property  taxpayers 

I  126   7a|  In  number  and  in  Talue"  occurring  In  Art.  242,  Is  a  majority  of  the  property 

taxpayers  actually  present  and  voting  at  an  election. 

All  qualified  property  taxpayers  who  absent  themselves  from  an  election  duly 

called,  are  presumed  to  assent  to  the  expressed  will  of  the  majority  of  those 

voting,  unless  the  law  providing  for  the  election  otherwise  declares. 

A  PPEAL  from  the  Ninth  Judicial  District  Oourt  for  the  Parish  of 
^     De  Soto,     flaw,  J. 


Scarborough  A  Carver  for  Plaintiffs,  Appellees. 


Alexander  A  Blanchard   (IFm.  Ooes  of  Counsel)   for  Defend antB» 
Appellants. 


Argued  and  submitted  January  19,  1897. 
Opinion  handed  down  February  16,  1897. 
Rehearing  refused  March  15,  1897* 


Hie*  opinion  of  the  court  was  delivered  by 

Watkinb,  J.     About  twenty  alleged  citizens  and  taxpayers  of  the 
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parish  of  De  Soto  entered  suit  against  the  Kansas  Gity,  Shreveport 
A  Qalf  Railroad  Gompany,  the  president  of  the  police  jnry  of  that 
parish,  and  the  board  of  sapervisors  thereof,  and  demanded  that  the 
ordinance  of  said  police  jnry  directing  an  election  to  be  held  for  the 
purpose  of  taking  a  vote  on  the  qaestion  of  levying  a  special  tax  of 
five  mills  upon  the  assessed  valuation  of  all  property  within  said 
parish,  for  the  nse  and  benefit  of  said  railroad  company,  and  the 
declaration  of  the  result  of  the  election  as  being  in  favor  of  the  tax 
by  said  board  of  supervisors,  be  declared  null  and  void;  and  the 
prayer  of  their  petition  is  that  the  court  declare  and  decree  that  the 
aforebaid  election,  which  was  held  on  the  2d  of  December,  1896,  did 
not  result  in  favor  of  the  tax,  and  that  they  be  relieved  from  all 
obligations  and  burdens  resulting  therefrom. 

After  answer  filed  and  trial  had  there  was  judgment  in  favor  of 
the  plaintiffs  in  conformity  to  the  allegations  and  prayer  of  their 
petition,  and  after  a  motion  for  a  new  trial  was  made  and  overruled, 
the  defendants  prosecuted  this  appeal. 

The  several  grounds  upon  which  plaintiffs  Aat  their  claims  to 
relief  are,  substantially,  as  follows,  viz. : 

First — ^That  the  said  election  was  erroneously  ordered,  for  the 
reason  that  the  petition  therefor  was  not  signed  by  one  -  third  of  the 
property  taxpayers  of  the  parish. 

Second — That  the  said  election  was  illegal  for  the  reason  that  the 
petition  therefor  requested  that  the  proposition  for  the  levy  of  the 
tax  be  submitted  to  the  property  taxpayers  of  the  parish,  whereas 
the  police  jury  ordinance  required  that  it  be  ''submitted  to  the 
property  taxpayers  of  the  parish  who  are  entitled  to  vote  under  the 
laws  of  the  State;"  and  the  ordinance  was  illegal  and  void,  by  rea- 
son of  its  incompatibility  with  the  petition  of  the  taxpayers  upon 
which  it  was  predicated,  and  of  the  fact,  that  '*  there  was  no  law  at 
the  time  in  existence  which  authorized  the  police  jury  to  submit  a 
qaestion  of  levying  a  special  tax  in  aid  of  a  railway,  to  only  such 
taxpayers  as  were  entitled  to  vote  under  the  general  election  laws 
of  the  Bute,"  etc. 

TMrd — ^That  said  election  was  not  carried  in  favor  of  the  tax, 
for  the  reason  that  no  legal  ballots  were  cast  for  the  tax,  same  not 
conforming  to  the  form  of  ballots  prescribed  by  the  ordinance. 

Fowrth — That  the  tax  was  not  voted  for  by  a  majority  in  number 
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and  valae  of  the  property  taxpayers  of  the  pariah,  in  conformity 
with  the  requirements  of  Art.  242  of  the  Constitution. 

With  the  exception  of  the  third,  all  the  (grounds  assigned  for 
annulling  the  ordinance  of  the  police  Jury  calling  the  election,  the 
proclamation  of  the  result  of  the  election  by  the  board  of  super- 
visors, and  the  ordinance  of  the  police  jury  levying  the  tax,  are  sub- 
stantially the  same;  and  they  proceed  upon  the  theory  that  the 
proposition  for  the  levy  of  the  tax  was  not  submitted  to  the  prop- 
erty taxpayers  of  the  parish,  but  only  to  those  entitled  to  vote  under 
the  election  laws  of  the  State. 

It  must  be  observed  at  the  outstart  of  this  inquiry,  first,  that  the 
plaintiffs  make  no  contention  as  to  the  qualifications  of  the  persons 
who  voted  for  or  against  the  tax ;  second,  none  that  any  persons  who 
offered  to  vote  were  refused  the  right  of  voting;  third,  and  none  as 
to  the  method  of  holding  the  election,  or  of  the  manner  in  which 
proclamation  of  the  result  thereof  was  made. 

Also,  that  there  is  no  claim  made  with  regard  to  the  right  of 
aliens,  or  non-residents,  to  have  participated  in  the  election;  and 
no  claim  is  made  to  rest  upon  any  Hatute  of  the  State — the  plaintiif's 
theory  resting  exclusively  upon  an  interpretation  of  Art.  242  of  the 
Constitution. 

The  District  Judge,  in  disposing  of  the  objection  which  relates  to 
the  form  of  the  ballots  that  were  cast  in  favor  of  the  tax,  said : 
^*  There  is  no  difference  between  the  ballot  prescribed  and  that 
used;"  and  our  examination  of  the  evidence  has  satisfied  us  of  the 
correctness  of  his  conclusion. 

The  crucial  question  in  the  case  was  disposed  of  by  the  District 
Judge  very  tersely,  in  the  disposition  he  made  of  the  plaintiffs'  sec- 
ond and  fifth  propositions,  which  was  subsequently  elaborated  and 
enlarged,  in  the  course  of  his  reasons  for  judgment  and  analysis  of 
authority. 

In  that  of  the  second,  he  said : 

<'  This  objection  loses  its  force  and  pith,  for  the  reason  that  the 
right  to  vote  was  not  confined  to  those  taxpayers  alone  who  are 
authorized  to  vote  under  the  '  election  laws '  of  Louisiana,  bat 
extended  the  right  to  all  taxpayers  who  are  entitled  to  vote  under 
'  the  laws '  of  Louisiana,"  etc. 

In  that  of  the  fifth,  he  said^^uoting  it  as  follows,  via.:  ''That 
the  tax  was  not  voted  for  by  a  majority  in  number  and  value  of  the 
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property  taxpayers  of  the  pariah,  as  required  by  Art.  242  of  the 
Constitution  of  the  State,  and  that  the  tax  was  therefore  not  car- 
ried " — the  evidence  shows  that  at  the  date  of  the  election  there 
were  two  thousand  four  hundred  and  seven  male  resident  taxpayers 
in  the  parish,  with  an  assessment  of  eight  hundred  and  eighty- 
three  thousand  six  hundred  and  seventy -five  dollars;  and  that  of 
this  number  one  thousand  and  sixty- nine,  with  an  assessment  of 
four  hundred  and  thirty -eight  thousand  four  hundred  and  forty- 
eight  dollars,  voted  for  the  tax,  while  six  hundred  and  thirty -eight, 
with  an  assessment  of  three  hundred  and  forty  thousand  five  hundred 
and  ninety-eight  dollars,  voted  against  the  tax. 

*^  It  will  thus  be  seen  that  the  tax  received  a  majority  in  number 
and  amount  of  the  votes  cast,  but  did  not  receive  a  majority  either 
in  number  or  amount  of  the  whole  number  of  resident  male  taxpayer$; 
Unough  a  majority  both  in  number  and  amount  of  euoh  resident  male 
votere  participated  in  the  election." 

Diacardiag,  altogether,  the  interpretation  of  like  questions  by  the 
courts  of  many  of  the  States,  and  of  the  Supreme  Court  of  the 
United  States,  and  holding  *'  that  this  case  must  be  decided  by  the 
aid  of  our  own  constitutional  provisions,  in  the  light  of  our  own 
jnrisprudence,"  the  judge  a  quo  said: 

**  It  is  true  that  Art.  242  does  not  say,  in  so  many  words,  that  it 
shall  require  a  majority  of  aU,  whether  voting  or  not,  to  carry  such 
a  tax ;  and  if  the  article  stood  alone,  and  there  was  no  other  article 
authorising  an  increase  of  taxation  for  any  other  purpose,  the  con- 
clusion might  be  different.  But  when  we  find  an  express  provision 
in  the  only  other  article  authorizing  an  increase,  of  taxation  by  a 
vote,  that  a  majority  of  those  voting  shall  be  sufficient,  and  find  no 
similar  words  in  Art.  242,  the  conclusion  seems  inevitable  that  the 
omission  was  intentional,  especially  when  we  find  it  coupled  with  so 
many  other  restrictions  in  Art.  242  that  are  not  in  209." 

In  arriving  at  this  conclusion  the  judge  a  guo  appears  to  have  given 
due  attention  to  all  the  adjudications  of  this  court  upon  the  subject, 
and  he  collated  them  as  follows,  viz. :  Surget  vs.  Ohase,  88  An.  833 ; 
Dnperier  vs.  Viator  et  at.,  85  An.  957;  MacKenzie  vs.  Wooley,  39 
An.  944;  Sentell  et  ale,  vs.  Police  Jury,  48  An.  96 — analyzing  only 
the  last  two ;  but  his  analysis  of  the  two  articles  of  the  Constitution, 
iaking  them  in  conjunction,  is  very  persuasive,  though  we  can  not 
concur  in  his  conclusion. 
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Withoat  going  into  details,  or  traversing  the  answer  of  the  defend- 
ants in  extenso,  we  make  from  the  principal  brief  of  their  counsel,  the 
following  extract,  as  fairly  stating  the  contention  on  which  they 
rely,  namely : 

'*  'A  vote  of  the  majority,'  as  ased  in  Art.  242,  instead  of  meaning 
that  a  majority  of  all  the  property  taxpayers  in  numbers  and  in 
value  in  the  parish  must  vote  afflrmaiively  for  the  proposition,  means 
that  the  vote  given  as  a  whole  must  be  considered,  and  if  it  be  found 
that  a  majority  of  such  vote  is  in  favor  of  the  tax,  then  it  is  carried, 
otherwise  not.  How  can  those  who,  by  abstention  from  the  polls, 
do  not  act  on  the  proposition,  be  held  to  be  included  in  *  a  vote?* 
They  can  not  be.  The  phrase  '  a  vote,'  as  used  in  the  article,  is 
synonymous  with  '  a  poll ' — a  poll  of  the  property  taxpayers  of  the 
parish — ^and  if  a  majority  in  numbers  and  in  value  of  such  *  poll '  be 
found  voting  for  the  tax  it  is  carried.  This  view  not  only  makes  the 
article  practical  and  effective,  but  reconciles  it  with  its  sister  Art. 
209,  relating  to  the  same  subject  matter — an  increase  of  taxation, 
over  the  general  limit,  for  the  purpose  of  public  improvements. 
Webster  defines  <  a  poll,'  in  this  sense,  to  be  '  a  number  or  aggre- 
gate of  heads;  a  list  or  register  of  heads  or  individuals;'  also  '  the 
register  of  the  names  of  electors  who  may  vote  in  an  election.' 
Therefore,  '  a  poll,'  '  a  vote,'  includes  all  who  actually  cast  their 
votes  at  the  election.  Those  who  stay  away  are  not  to  be  counted  in 
the  poll — in  the  vote." 

The  facts  are  few,  simple  and  uncontested. 

They  are,  in  substance,  as  follows,  viz. : 

At  the  request  of  the  E^ansas  City,  Sbreveport  A  Quit  Railroad 
Company,  one  of  the  defendants,  a  special  tax  was  solicited  at  the 
hands  of  the  people  of  the  parish  of  De  Soto,  to  be  laid  upon  the 
taxable  values  thereof  in  aid  of  the  construction  of  a  railroad 
track  through  said  parish  en  route  from  Kansas  Gitv  to  the  Qulf  of 
Mexico. 

Upon  petition  duly  signed  as  the  law  requires  the  question  waa 
duly  submitted  to  the  property  taxpayers  of  the  parish  at  an  election 
held  conformably  to  law,  and  with  the  result,  substantially,  as  stated 
in  the  reasons  assigned  by  the  District  Judge. 

After  the  votes  cast  had  been  duly  counted  and  tabulated  by  the 
board  of  election  supervisors,  another  of  the  defendants,  proclama- 
tion of  the  result  was  made  as  authorizing  the  tax. 
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Thereapon  the  police  jury,  another  of  the  defendants,  passed  an 
oidinance  levying  the  special  five-mill  tax  voted  at  the  election. 

In  fartherance  of  its  enterprise  the  railroad  company  proceeded  to 
constract  its  line  of  railway  through  the  parish  of  De  Soto,  as 
originally  contemplated;  and,  at  great  expense,  had  already  con- 
atracted  and  completely  eqaipped  and  outfitted  same  for  many  miles, 
relying  apon  the  avails  of  said  tax,  and  the  laws  and  jurispradence 
of  the  State  interpreting  them  as  they  existed  at  the  time. 

And,  in  fine,  while  the  road  was  in  process  of  construction  and  the 
ux  in  process  of  collection,  this  suit  was  brought  for  the  annulment  of 
the  latter. 

It  IB  from  the  standpoint  of  the  aforesaid  pleadings,  proof  and 
opinion  we  are  invited  to  review  the  Judgment  appealed  from. 

While  the  argument  at  the  bar  and  in  the  briefs  of  counsel,  on  either 
sde,  are  very  elaborate,  and  more  than  usually  able  and  instructive 
to  the  court,  yet,  in  our  conception,  the  question  for  decision  is  nar- 
rowed to  the  compass  of  the  single  phrase  of  Art.  242  of  the  Oonsti- 
tQtion,  viz. :  ''  By  a  vote  of  the  majority  of  the  property  taxpayers 
in  numbers  and  in  value." 

And  in  determining  the  true  meaning  and  import  of  that  phrase, 
we  most  decide  whether  a  majority  of  those  voting  is  intended,  or  a 
majority  of  all  the  property  taxpayers,  regardless  of  whether  they 
participated  in  the  election  by  voting  thereat  or  not. 

And  jast  here  it  must  be  observed  that  in  the  discussion  of  the  case, 
and  in  the  opinion  of  our  learned  brother  of  the  District  Court,  prop- 
erty taxpayers  of  the  parish  of  De  Soto  were  alone  dealt  with. 

Inasmuch  as  this  constitutional  article  is  not  self-explanatory  on 
this  subject,  we  are  constrained  to  do  as  the  District  Judge  has  d<>ne 
and  consult  other  articles  of  the  organic  law  upon  the  same  subject 
matter — ^increase  in  the  rate  of  property  taxation  for  public  improve- 
ment— as  well  as  the  jurisprudence  applicable  thereto,  in  order  to 
reach  a  satisfactory  solution  of  the  query  propounded. 

Pdraning  this  course,  we  will,  in  the  first  place,  deal  with  Arts.  209 
and  242,  as  in  part  materia;  and  in  the  second  place  with  the  latter 
alone. 

I. 

The  following  are  the  two  articles — namely,  209  and  242. 

rhat  portion  of  Art.  209  which  relates  to  the  question  involved  in^ 
tiiis  case  reads  as  follows : 
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«  No  pariah  or  manicipal  tax,  for  all  purposes  whatsoever,  shall 
exceed  ten  mills  on  the  dollar  of  valaation ;  provided,  that  for  the 
purpose  of  erecting  and  constructing  public  Buildings,  bridges  and 
works  of  public  improvement  in  parishes  and  municipalities  the  rates 
of  taxation  herein  limited  may  be  increased  when  the  rate  of  sncli 
increase,  and  the  purpose  for  which  it  is  intended,  shall  have  been 
submitted  to  a  vote  of  the  property  taxpayers  of  such  parish  or 
municipality  entitled  to  a  vote  under  the  election  laws  of  the  State, 
and  a  majority  of  same  voting  at  such  election  shall  have  voted 
therefor." 

Article  242  reads  as  follows: 

'<The  General  Assembly  shall  have  power  to  enact  general  laws 
authorizing  the  parochial  or  municipal  authorities  of  the  State,  under 
certain  circumstances,  by  a  vote  of  the  majority  of  the  property  tax- 
payers in  numbers  and  in  value,  to  levy  special  taxes  in  aid  of  public 
improvements  or  railway  enterprises;  providedy  that  such  tax  shall 
not  exceed  the  rate  of  five  mills  per  annum,  nor  extend  for  a  longer 
period  than  ten  years." 

A  careful  scrutiny  of  these  articles  makes  it  apparent  that  both 
appertain  to  the  same  subject  matter,  the  increase  of  parish  or  munici- 
pal taxation  beyond  the  fixed  limit  of  ten  mills.  Art.  209,  occurring 
under  the  heading  in  the  Oonstitution  entitled  "  Revenue  and  Taxa- 
tion," lays  down  the  general  prohibition  that  *'  no  parish  or  municipal 
tax  for  all  purposes  whatsoever  shall  exceed  ten  mills  on  the  dollar  of 
valuation;"  and  the  subjoined  provito  states  the  exceptions  thereto, 
enumerates  the  character  of  objects  in  aid  of  which  the  foregoing 
limitation  may  be  increased  and  the  modus  operandi  of  increasing: 
eucb  parochial  or  municipal  tax. 

Article  242,  occurring  under  the  heading  in  the  Oonstitution 
entitled  **  Oorporation  and  Corporate  Rights,"  contains  a  general 
direction  to  the  Qeneral  Assembly  upon  the  subject  of  special  taxes, 
and  confers  upon  them  <'  power  to  enact  general  laws  authorizing 
the  parochial  or  municipal  authoritiee  of  the  State,  under  certain. 
ciroumetanceSy  to  levy  special  taxes  in  aid  of  public  improvements  or 
railway  enterprises."     (Our  italics.) 

This  last  article  deals  with  the  General  Assembly  alone,  and 
authorizes  them  to  deal  with  <  <  parochial  and  municipal  auikoriHeB  under 
43tertain  circumstances; ' '  and  in  keeping  with  this  delegation  of  authority 
it  confers  upon  the  General  Assembly  '*  power  to  enact  general  laws  " 
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with  reference  to  *'  special  taxes  in  aid  of  pablic  improTements  or 
nilway  enterprises." 

It  is  not  denied,  on  the  contrary  it  is  admitted,  that  the  provisions 
of  Art  209  must  be  consnlted  for  the  purpose  of  ascertaining  the 
troe  meaning  and  import  of  the  phrase  '^  under  certain  circumstonces," 
occuring  in  Art.  242,  or  in  orther  words,  the  article  conferred  power 
apon  the  Qeneral  Assembly  to  enact  laws  upon  the  subject  of  special 
tixes  under  the  circumatancea  enumerated  in  Art,  209 j  which  contains 
the  prohibition  above  referred  to. 

And  manifestly  this  is  the  only  correct  view  to  be  taken  of  it,  as 
any  other  would  do  away  with  all  constitutional  restraint  upon  the 
General  Assembly  in  the  premises  and  open  the  door  for  the  enact- 
ment of  any  laws  they  might  deem  expedient. 

Not  only  so,  but  the  two  articles  are,  to  our  thinking,  harmonioos 
npon  another  vital  question,  the  objects  for  which  the  rate  of  taxa- 
tion may  be  increased — the  phrase  in  Art.  209  being  <'  for  the  pur- 
pose of  erecting  and  constructing  public  buildings,  bridges  and 
wrk»  o/  pvhlic  improvement,^'  while  that  in  Art.  242  is  ''  in  aid  of 
fiMie  improvements,  or  railway  enterprises,'' 

It  will  not  be  denied  that  public  buildings  and  bridges  are  <'  pub- 
He  improvements"  in  the  sense  of  Art.  242,  nor  will  it  be  denied  that 
ft  railroad,  snch  as  the  one  of  the  defendant  railway  company,  is  a 
"work  of  pablic  improvement"  in  the  sense  of  Art.  209. 

In  the  two  articles  of  the  Constitution  succeeding  242  we  find  the 
Mowing  expressions,  namely : 

(1)  ''Any  railroad  corporation,  or  association  organized  for  the 
purpose,  shall  have  the  right  to  construct  and  operate  a  railroad 
between  any  points  within  this  State,  etc..  Art.  243;  (2)  ''railways 
heretofore  constructed,  or  that  may  hereafter  be  constructed  in  this 
State,  are  bereby  declared  public  highways,  and  railroad  companies 
common  carriers."     Article  244. 

And  our  statute  provides  that  "it  shall  be  lawful  for  any  number 
of  persona  not  less  than  six  *  *  *  to  form  themselves  into  and  con- 
stitote  a  corporation  for  the  following  purposes,  to -wit:  For  the  con- 
traction and  maintenance  of  railroads,  canals,  plank  roads,  bridges^ 
terries  and  other  works  of  public  improvement."     B.  S.,  Sec.  683. 

It  is  thus  established  upon  the  authority  of  the  Constitution  and 
the  statates  of  this  State,  that  the  term  "  railway  enterprises"  occur- 
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ring  iu  Art.  242,  as  well  as  <' bridges,"  occurring  in  Art.  209,  are 
"  works  of  public  improvement,"  in  the  sense  of  the  latter. 

The  differences  between  the  two  articles  are  the  following,  namely, 
that  Art.  209  provides  that  the  proposed  increase  of  the  rate  of  taxa- 
tion shall  be  "  submitted  to  a  vote  of  the  property  taxpayers  of  such 
parish^"  while  242  provides  that  same  shall  be  authorized  '*  by  a  vote 
of  the  majority  of  the  property  taxpayers  in  numberg  and  in  ixilue," 
omitting  the  parish;  and  that  Art.  209  provides  that  the  property 
taxpayers  shall  be  those  only  who  are  *'  entitled  to  vote  under  the 
election  laws  of  the  State,  and  a  majority  of  same  voting  at  such 
election  shall  have  voted  therefor,"  while  Art.  242  is  silent  on  the 
subject. 

Attention  has  been  attracted  to  the  fact  that  while  Art.  209  places 
no  limitation  upon  the  rate  of  the  proposed  increase,  yet  Art.  242 
fixes  the  rate  of  increase  at  five  mills,  and  the  period  of  its  duration 
at  ten  years. 

Taking  the  latter  supposed  difference  first,  it  can,  in  our  opinion, 
be  readily  reconciled,  upon  the  hypothesis  already  suggested,  that 
Art.  242  was  a  grant  of  power  to  the  General  Assembly  to  deal  with 
the  subject  of  special  taxes,  and  that  power  is  subject  to  the  limita- 
tion contained  in  the  proviso. 

That  proviso  affording  a  check  upon  the  General  Assembly,  it  ia 
powerless,  '*  under  (any)  circumstances,"  to  pass  the  limit  therein  set. 

Considering,  in  the  second  place,  the  other  supposed  difference, 
we  find  it  distinctly  covered  by  a  decision  of  our  predecessors ;  v^^e 
refer  to  the  case  of  Sargett  vs.  Chase,  33  An.  833,  wherein  the  ques- 
tion was  of  the  legality  of  a  special  tax  for  the  purpose  of  building  a 
public  levee,  which  had  been  ''  submitted  to  a  vote  of  the  property 
taxpayers  "  in  supposed  conformity  to  the  provisions  of  Art.  209, 
omitting  the  limitation  of  Art.  242  <<  in  numbers  and  in  value." 

In  that  case  the  court,  in  its  original  opinion,  said : 

''It  requires  no  reasoning,  or  authority  to  satisfy  the  legal  mind, 
that  any  legislation  which  would  have  attempted  to  confer  on  police 
juries  the  power  to  build  public  levees  *  *  *  would  be  glaringly 
unconstitutional,  and  could  not  be  enforced  by  the  courts  unless  the 
authority  be  found  in  Arts.  209  or  242.     *     *     * 

"  Construing  these  two  articles  in  connection  with  Art.  216,"  etc., 
the  court  announced  that  the  foregoing  conclusion  was  confirmed. 
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Following  up  that  theory  the  eoiirt  quoted  Art.  242  in  its  entirety 
and  made  the  following  observations  thereon,  viz. : 

**  N0W9  as  the  project  of  levying  this  special  tax  Is  shown  to  have 
been  submitted  to  the  majority  of  the  taxpaying  electors  of  the  parish, 
and  not  to  the  majority  of  the  taxpayers  of  the  parish  in  numberg  and 
in  value  as  Imperatively  required  by  that  article  *  *  *  defend- 
ants can  not  invoke  the  authority  of  that  article." 

In  other  words,  the  court  held  that  the  defendants  had  submitted  the 
qnestion  of  levying  the  special  levee  tax  to  the  majority  of  the  tax- 
paying  electors  in  keeping  with  the  provisions  of  Art.  209,  but  had 
failed  to  procure  '*  a  vote  of  the  majority  of  the  property  taxpayers 
In  numbers  and  in  value,"  as  provided  in  Art.  242. 

That  this  was  the  evident  purpose  and  intended  scope  of  that 
opinion  Is  fully  verified  by  the  opinion  on  rehearing,  wherein  Ma. 
JiTsncB  Fbnnbb,  speaking  for  the  court,  said : 

"  The  proposition  that  Art.  209  is  self -operating,  and  confers  directly 
apon  the  parishes  the  absolate  power  to  levy  unlimited  taxes  for  the 
purpose  therein  specified  upon  the  vote  of  a  mere  numerical  majority 
of  the  taxpayers,  without  reference  to  the  value  of  the  property 
represented,  is  certainly  startling." 

It  is  rarely  the  case  that  so  much  force  and  meaning  are  couched 
In  sach  few  words. 

Bat  for  the  construction  the  court  placed  upon  the  provisions  of 
Art.  209,  the  consequences  apprehended  would  inevitably  flow  from  it. 

If  Art.  209  is  not  self- operating  it  is  because  4rt.  242  confers  upon 
the  General  Assembly  the  power  to  put  it  in  force.  If  Art.  209  does 
not  authorize  unlimited  taxes  for  the  purposes  specified  therein,  it  is 
because  the  proviso  of  Art.  242  prevents. 

If  Art.  209  does  not  authorize  a  mere  numerical  majority  of  the 
property  taxpayers,  without  regard  to  their  number  or  value  of  prop- 
erty represented,  it  is  because  the  restraint  is  imposed  by  Art.  242. 
On  the  other  hand,  if  only  those  property  taxpayers  of  a  designated 
parish,  who  are  entitled  to  vote  under  the  election  laws  of  the  State, 
are  entitled  to  participate  in  an  election  held  in  pursuance  of  Art. 
242,  it  is  because  that  condition  is  imposed  by  Art.  209. 

To  our  minds,  the  force  of  the  conclusions  the  court  arrived  at  in 

that  case  is  irresistible;    and  we  accept  them  as  absolutely  condu- 

aive  on  the  proposition  that  Arts.  209  and  242  are  laws  in  pari  materia. 

Accepting  this  conclusion  as  correct,  it  necessarily  follows  that  the 
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concladiDg  sentence  of  Art.  209  controls  this  case,  viz. :  *' And  a 
majority  of  the  same  voting  at  soch  election  shall  have  voted 
therefor." 

But  that  opinion  is  not  alone.     There  are  others. 

In  Dnperier  vs.  Viator,  85  An.  957,  the  contention  was  <'  that  the 
majority  of  the  taxpayers  of  the  parish  did  not  vote  in  favor  of  the 
tax  as  required  by  Act  126  of  1882;"  but,  notwithstanding  the  proof 
disclosed  that  a  number  less  than  a  majority  of  the  property  holders 
participated  in  the  .election,  the  court  said: 

'*  In  our  opinion,  this  language  " — that  of  Art.  209,  quoting  same^— 
'*  is  liable  to  no  other  construction  (than)  that  the  tax  must  receive 
the  vote  of  the  majority  of  the  taxpayers lo^o  votedat  the  election;  or, 
in  other  words,  the  majority  of  ths  legal  votes  cast  at  the  election ^^^  etc. 

That  decision  goes  further  than  the  exigencies  of  the  instant  case 
require,  for  the  reason  that  at  the  election  under  consideration  there 
was  a  large  majority  of  the  property  taxpayers,  in  numbers  and  in 
value,  who  participated  in  the  election ;  and  a  large  majority  of  those 
participating  voted  in  favor  of  the  tax. 

In  McKenzie  vs.  Tax  Collector,  89  An.  944,  the  court  had  under 
consideration  the  identical  question  we  have  before  us — the  legality 
of  a  special  municipal  tax,  which  had  been  1-vied  in  pursuance  of  an 
election  held  in  1887,  in  aid  of  the  construction  of  a  railroad  connect- 
ing the  town  of  Minden  with  the  main  line  of  the  Vicksburg,  Shreve- 
port  &  Pacific  Railroad,  passing  through  a  portion  of  the  parish  of 
Webster. 

In  dealing  with  the  question  the  court  said : 

'*  Articles  242  and  209  being  in  pari  materia  (they)  must  be  con- 
strued together;  and  the  latter  provides  that  the  levying  of  a  special 
tax  shall  be  submitted  to  a  vote  of  the  property  taxpayers  of  such 
parish  or  municipality  entitled  to  vote  under  the  election  laws  of 
the  State. 

"  In  Dnperier  vs.  Viator,  85  An.  957,  this  court  held  that  the  prop- 
erty taxpayers  entitled  to  vote  are  only  those  who  are  entitled  to 
vote  at  a  general  election." 

This  case  is  in  exact  keeping  with  that  of  Surget  vs.  Ohase  and 
Dnperier  vs.  Viator. 

In  1884  there  was  submitted  to  the  electors  of  the  State  the  sub- 
joined amendment  to  Art.  214  of  the  Constitution,  namely: 
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^^No.  112.  Joint  Rbsolution. 

^^  Beit  resolved  J  by  the  General  Aasemhly  of  LouiHana^  twO'third$ 
of  the  members  elected  to  each  house  agreeing  thereto,  That  at  the  gen- 
eral election  next  ensainic  the  passage  of  this  resolution,  the  follow- 
ing amendment  to  Art.  214  of  the  Oonstitntion  of  this  State  shall  be 
submitted  to  the  people  of  this  State,  and  if  a  majority  of  voters  at 
said  election  shall  approve  and  ratify  snch  amendment,  the  same 
shall  become  a  part  of  the  Constitution  of  the  State,  to- wit:  That 
Art.  (214)  two  hundred  and  fourteen  of  the  Oonstitntion  be  amended 
so  as  to  read  as  follows : 

*<  The  General  Assembly  may  divide  the  State  into  levee  districts 
and  provide  for  the  appointment  or  election  of  levee  commissioners 
in  said  districts,  who  shall,  in  the  method  and  manner  to  be  provided 
by  law,  have  supervision  of  the  erection,  repair  and  maintenance  of 
the  levees  in  said  districts ;  to  that  effect  the  Levee  Commissioners 
may  levy  a  tax  not  to  exceed  ten  mills  on  the  taxable  property  situ- 
ated within  the  alluvial  portions  of  said  district  subject  to  overflow ; 
provided,  that  in  case  ol  necessity  to  raise  additional  funds  for  con- 
structing, preserving  or  repairing  any  levees  protecting  the  lands  of 
a  district,  the  rate  of  taxation  herein  limited  may  be  increased, 
when  the  rate  of  such  increase  and  the  necessity  and  purpose  for 
which  it  is  intended  shall  have  been  submitted  to  a  vote  of  the  prop- 
erty taxpayers  of  such  district,  paying  taxes  for  himself,  or  in  any 
representative  capacity,  whether  resident  or  non-resident,  on  prop- 
erty situated  within  the  alluvial  portion  of  said  district  subject  to 
overflow,  and  a  majority  of  those  in  number  and  value,  voting  at 
snch  election,  shall  have  voted  therefor." 

From  an  examination  of  the  act  of  the  Legislature  it  will  be  seen 
that  it  was  to  be  <^  submitted  to  the  people  of  the  State,  and  if  a 
majority  of  the  voters  at  said  election  shall  approve  and  ratify  such 
amendment,  the  same  shall  become  a  part  of  the  Constitution;'' 
and  the  proposed  amendment  declares  that  for  the  purpose  of  con- 
structing, preserving  or  repairing  an/  levees,  <*  the  rate  of  taxation 
herein  limited  may  be  Increased,  when  the  rate  of  such  increase  and 
the  necessity  and  purpose  for  which  it  was  intended  shall  have  been 
submitted  to  a  vote  of  the  property  taxpayers  of  such  district 
*  *  *  and  a  majority  of  those  in  number  and  value,  voting  at 
such  election,  shall  have  voted  therefor.'' 
28 
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In  Munson  vs.  Board  of  Oommissioners,  etc.,  43  An.  15,  this  court 
had  under  consideration,  and  determined  the  constitutionality  of, 
Act  97  of  1890,  which  directed  the  levy  and  collection  of  certain 
acreage  and  produce  taxes;  and  therein  was  drawn  in  question  the 
legal  operation  and  effect  of  the  aforesaid  constitutional  amend- 
ment. 

It  was  the  contention  of  plaintiffs'  counsel,  in  that  case,  that  said 
legislative  act  was  unconstitutional,  because  its  provisions  conflicted 
with  those  of  the  aforesaid  amendment;  and  that  it  provided  for  a 
local  assessment,  and  not  a  tax  eo  nomine^  and  was,  consequently, 
different  from  Art.  209  of  the  Constitution. 

In  deciding  that  question  this  court  said : 

'*  When,  however,  a  question  arises  of  the  necesssity  for  increasing' 
the  harden  of  taxation  for  any  purpose  whatever,  it  is  meet  and 
proper  that  the  property  taxpayers  of  the  district  within  which  the 
increase  is  proposed  should  be  consulted.  And  we  take  it  to  be 
quite  a  significant  circumstance  that  there  was  incorporated  in  the 
amendment  to  Art.  214,  the  identical  provision  which  is  contained  in 
Art.  209,  directing  that  any  increase  of  the  rate  of  taxation  therein 
limited  shall  be  first  submitted  to  a  vote  of  the  property  taxpayers. 
It  seems  to  be  indicative  of  the  taxing  power  which  is  conferred  in 
ecKih  article ;  each  being  designed  for  similar  specific  purposes — the 
erection  of  a  court  house  or  the  construction  of  a  levee.'' 

See  also  Chamock  vs.  Levee  Company,  88  An.  828 ;  Planting  and 
Manufacturing  Co.  vs.  Tax  Collector,  89  An.  455;  and  Levee  Com- 
missioners vs.  Lorio  Bros.,  83  An.  276,  in  which  analogous  principles 
are  announced. 

In  Barber  Asphalt  Paving  Company  vs.  Gogreve,  41  An.  251,  this 
court  distinctly  held,  that  ''  the  provisions  of  Art.  209  of  the  Consti- 
tution have  exclusive  reference  to  ad  valorem  taxation  for  the  pur- 
poses of  revenue,  and  do  not  apply  to  special  assessments  for  street 
improvement." 

It  thus  apppears  evident  that  by  an  uniform  and  consistent  course 
of  decision,  during  a  period  of  fifteen  years,  this  court  has  maintained 
the  principle  of  consistency  and  similarity  in  these  several  articles 
relating  to  an  increased  rate  of  od  valorem  taxation  for  the  purposes 
of  public  improvement ;  so  that  they  have  thereby  become  a  unit — 
the  provisions  of  one  being,  as  it  were,  read  into  the  other. 

Evidently  being  mindful  of  the  jarisprudence  of  the  State  upon  this 
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question,  the  LegiBlatnre  of  1894  proposed  an  amendment  to  Art.  242 
of  the  Gonstitation  so  as  to  make  it  read  jnst  as  it  bad  been  inter- 
preted  to  mean,  viz. : 

''  The  General  Assembly  sball  have  power  to  enact  general  laws 
anthorizing  the  parochial  or  municipal  authorities  of  the  State,  under 
certain  circumstances,  by  a  vote  of  a  majority  of  the  taxpayers  in 
nnmber  and  amount  'voting  at  the  election  to  levy  special  taxes  in  aid 
of  public  improvements  or  railway  enterprises,  etc.'*     (Our  italics.) 

Notwithstanding  this  proposed  amendment  was,  with  various 
others,  defeated  at  the  general  election  held  in  1896,  it  evidences  as 
veil  as  sanctions  the  interpretation  that  this  court  had  there- 
tofore placed  upon  Arts.  209  and  242,  as  being  in  pari  materia. 

Counsel  have  argued,  and  onr  learned  brother  of  the  District  Court 
was  of  opinion,  that  this  court  entertained  a  somewhat  different  view 
of  this  question,  in  Sentell  vs.  Police  Jury,  48  An.  96;  but  that  is  an 
erroneous  supposition. 

The  case  before  the  court  was  similar  to  some  of  the  contestations 
we  have  referred  to ;  but  the  court  dealt  with  certain  exceptions 
which  the  defendants  had  interposed  in  the  lower  court,  and  two  of 
which  the  District  Judge  had  sustained  and  dismissed  the  suit- mis- 
joinder of  the  plaintiffs,  and  no  cause  of  action. 

In  the  course  of  our  opinion  we  said : 

'*  The  exception  of  misjoinder  is  based  upon  the  fact  that  some  of 
the  plaintiffs  are  residents  of  Avoyelles,  and  others  of  Orleans  and 
St.  Landry.     AU  are  alleged  taxpayers." 

And  after  approving  the  opinions  expressed  in  McKenzie  vs. 
Tax  Collector,  and  Duperier  vs.  Viator,  the  opinion  proceeds  as  fol- 
lows, viz. : 

Article  242  ''deals  with  elections  for  railway  enterprises,  and  in  our 
view  entitles  taxpayers  to  vote.  The  act  (of  1886)  which  puts  this 
last  article  into  effect,  provides  for  the  votes  of  non-resident  tax- 
payers. We  think  that  taxpayers,  whether  resident  or  non-resident, 
were  properly  joined  as  plaintiffs,^ ' 

It  mast  be  observed  that  the  opinion  says  that  Art.  242  ''  entitles 
taxpayers  to  vote;"  not  non-resident  taxpayers.  It  speaks  of  the 
Act  of  1886,  providing  for  the  votes  of  non-residents  " — an  alto- 
gether different  proposition.  And  the  conclusion  of  the  court  was, 
"that  taxpayers,  whether  resident  or  non-resident,  were  properly 
joined  as  plaintiffs;  not  that  they  were  capacitated  to  vote. 
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Having  arrived  at  this  condasion,  the  court  reversed  the  Jadg- 
ment,  reinstated  the  case  and  remanded  it  for  a  trial  npon  the 
merits.  But  after  the  case  went  back  to  the  District  Ooart,  a  vol- 
untary non-suit  was  entered  and  nothing  passed  by  our  decree. 

But  as  neither  Art.  209  nor  242  makes  any  provision  for  the 
method  of  holding  elections  thereunder,  nor  of  ascertaining  the 
results  thereof,  nor  for  the  contesting  of  same,  the  Legislature  is 
empowered  by  the  latter  article  to  deal  with  those  questions  as  it 
deems  best. 

Consequently  it  was  within  its  competency  to  declare  who  were 
capacitated  to  institute  an  election  contest  in  order  to  have  it  de- 
clared void  on  the  ground  of  the  non- performance  of  certain  condi- 
tions precedent,  notwithstanding  it  was  absolutely  without  power 
to  prescribe  the  qualifications  of  persons  to  vote. 

Hence  in  the  case  of  Sentell  vs.  Police  Jury,  it  was  with  the 
capacity  of  the  plaintiffs  to  institute  suit  and  stand  in  judgment, 
that  we  dealt,  and  nof  with  their  constitutional  qualifications  to 
vote.  The  latter  question  was  one  for  the  merits  alone,  and  they 
had  not  been  reached  and  had  not  been  disposed  of  in  the  court 
below. 

In  keeping  with  that  theory  Act  106  of  1892  provides  that  '^  any 
election  held  under  Arts.  209,  242  and  250  of  the  Constitution  *  *  * 
may  be  contested  by  any  party  or  parties  in  interest  on  the  grounds 
of  fraud,  illegality  or  irregularity,  before  any  court  of  competent 
jurisdiction.''     Id,,  Sec.  1. 

It  provides  that  all  property  taxpayers  have  the  capacity  of 
suitors,  whether  non-residents,  minors,  married  women,  interdict- 
ed, insane  or  convicted  persons;  and  surely  such  persons  should 
enjoy  the  right  to  demand  judicial  relief  from  the  payment  of  a  tax 
on  the  ground  of  its  nullity,  which  they  had  not  the  qualifications  as 
voters  to  primarily  resist  at  the  polls.  For,  in  this  way,  the  equality 
of  all  property  taxpayers  would  be  in  a  great  measure  preserved ; 
and  the  existence  and  recognition  of  that  right  would  have  a  ten- 
dency to  restrain  and  repress  illegality  and  informality  in  the  con- 
duct of  elections. 

After  careful  consideration  of  the  articles  of  the  Constitution  and 
all  the  adjudged  cases  in  our  reports  appertaining  thereto,  we  are 
prepared  to  affirm  the  opinions  we  have  quoted  and  to  adhere  to 
the  principles  therein  announced. 
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II. 

But,  pretermitting  all  reference  to  Art.  209,  and  confining  the 
discQssion  arguendo^  to  the  provisions  of  Art.  242,  let  us  consider  the 
phrase  '<by  a  vote  of  the  majority  of  the  property  taxpayers^ 
in  numbers  and  in  valne,"  and  ascertain  its  trne  meaning. 

It  is  quite  significant,  indeed,  that  the  phrase  is,  <'by  a  vote 
of  the  majority  of  the  property  taxpayers,"  etc.,  instead  of  *^  by  a 
vote  of  the  majority  of  all  the  property  taxpayers,"  etc. 

Between  sach  phrases  as  these  two,  a  difference  has  been  taken  by 
nearly  aU  of  the  courts  whose  opinions  we  have  examined  on  the 
sobject,  and  with  the  proximate  result,  that  in  cases  where  the  word 
aU  is  omitted,  the  decisions  have  been,  that  a  majority  of  those 
actoally  voting  carries  the  election  in  favor  of  the  tax,  those  not 
Totmg  being  presumed  to  have  acquiesced  in  the  result;  whilst  in 
those  cases  in  which  the  word  all  occurs,  an  aflftrmative  vote  of  all 
the  property  taxpayers  is  requisite  for  that  purpose. 

The  following  decisions  of  some  of  the  courts  of  other  States  will 
serve  to  illustrate  the  foregoing  propositions. 

They  are  founded  upon  the  precepts  of  text  writers  of  the  first 
ability,  the  trend  of  which  may  be  summarized  thus : 

That  the  rule  to  guide  those  to  whom  the  question  is  submitted  is, 
to  take  the  majority  of  votes  cast  as  a  test — those  who  remain  away 
from  the  polls  being  presumed  to  assent  to  what  is  done  by  a  major- 
ity of  those  who  vote.  Their  silence,  when  they  had  an  opportunity 
to  speak  and  change  the  result,  is  taken  for  consent  to  the  result. 
That  is  the  settled  doctrine  in  this  country  in  respect  to  the  election 
.  of  officers  at  a  general  election  and,  also,  at  elections  for  the  pur- 
pose of  deciding  any  special  proposition.  McOreary  on  Elections, 
p.  114. 

The  Constitution  of  Minnesota  requiring  that  a  law  relative  to  the^ 
removal  of  a  county  seat  shall,  before  taking  effect,  '<  be  submitted 
to  the  electors  of  the  county  *  *  *  and  be  adopted  by  a  major- 
ity of  such  electors,"  the  Sv^preme  Oourt  of  that  State  held  that 
phrase  to  mean  ''  a  majority  of  those  electors  voting  at  the  election 
*  *  *  irrespective  of  the  particular  facts  appearing  in  the  case," 
etc. 

To  the  same  effect  are  Taylor  vs.  Taylor,  10  Minn.  107;  Bayard  vs.. 
Kling,  16  Minn.  249. 
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A  statnte  of  North  Carolina,  which  authorized  aid  to  be  granted 
railroads  upon  same  having  been  '*  voted  by  a  majority  of  the  voters 
of  said  town  qualified  to  vote  for  commissioners,"  was  interpreted 
by  the  Supreme  Court  of  that  State  to  mean  a  majority  of  the  votes 
actually  cast  at  the  election ;  that  all  voters  who  did  not  choose  to 
participate  in  the  election  ^*  are  to  be  taken  as  assenting  to  the  result 
of  the  election,  according  to  the  vote  actually  polled."  Reiger  vs. 
Commissioners,  7  N.  C.  818. 

A  Missouri  statute  required  that  all  propositions  <*  to  create  a  debt 
by  borrowing  money  for  any  purpose  whatsoever"  should  be  sub- 
mitted '*  to  a  vote  of  the  qualified  electors  of  a  city,  and  that  two- 
thirds  of  such  qualified  voters  (was  necessary)  to  sanction  the  same ; " 
and  the  Supreme  Court  of  that  State  held  it  sufficient  <'  if  two -thirds 
of  the  qualified  voters  wJio  voted  at  the  special  election  voted  in  favor 
of  the  proposition."     State  ex  rel.  Bassett  vs.  Reneck,  87  Mo.  270. 

In  People  vs.  Warfield,  20  111.  169,  the  court  said:   , 

*'  The  voters  of  the  county  referred  to  were  those  who  should  vote 
at  the  election  authorized.  If  we  go  beyond  this  and  inquire  whether 
there  were  other  voters  of  the  county  who  were  detained  from  the 
election  by  absence  or  sickness,  or  who  voluntarily  absented  them- 
selves from  the  polls,  we  should  introduce  an  interminable  inquiry, 
and  invite  contests  in  elections  of  the  most  embarrassing  and  baneful 
character,  if  we  did  not  destroy  all  of  the  practical  benefits  of  laws 
enacted  under  these  provisions  of  the  Constitution. 

^*  We  hold,  therefore,  that  a  majority  of  the  legal  votes  cast  at 
this  election  is  sufficient  to  determine  the  question  of  a  relocation  of 
the  county  seat." 

In  Railroad  Company  vs.  Davidson  County,  33  Tenn.  636,  it  was 
held : 

''  When  a  question  of  an  election  is  put  to  the  people  of  a  county, 
and  is  made  to  depend  upon  the  vote  of  a  majority  of  the  voters  of 
said  county,  the  only  proper  test  of  the  number  entitled  to  vote 
in  such  election  is  the  result  thereof  as  determined  by  the  ballot 
box." 

In  Sanford  vs.  Prentice,  28  Wis.  858,  it  was  held  that  '*  a  majority 
of  the  legal  voters  of  a  district  *•  meant '  only  a  majority  of  those 
actually  voting  at  the  election." 

In  Vance  vs.  Austell,  45  Ark.  400,  the  court  held  that  the  phrase 

without  the  consent  of  a  majority  of  the  qualified  voters  of  the 
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county  "  meant  "  a  majority  of  those  actually  voting  at  the  elec- 
tion." 

In  Smith  vs.  Procter,  180  N.  Y.  819,  it  was  held  that  the  phrase  '«a 
majority  of  all  the  inhabitants  of  any  school  district  entitled  to  vote" 
meant  ''  a  majority  of  those  actually  voting,"  etc. — an  exceedingly 
strong  case. 

In  People  ex  ret.  Freeman  vs.  Ohnte,  60  N.  Y.  461,  the  court  held : 

'*  Those  who  are  absent  from  the  polls,  in  theory  and  practical 
remit,  are  assumed  to  assent  to  the  action  of  those  who  go  to  the 
polls  and  vote ;  and  those  who  go  to  the  polls  and  do  not  vote  for 
uiy  candidate  for  office  are  bound  by  the  result  of  the  action  of  those 
who  do,  and  he  who  receives  the  highest  number  of  earnest  valid 
votes  is  to  be  the  one  chosen  to  the  office." 

In  Green  vs.  State  Board  of  Oommissioners,  the  Supreme  Oourt  of 
Idaho  (December  term,  1896)  had  under  consideration  the  question 
whether  a  proposed  constitutional  amendment  permitting  women  to 
exercise  the  elective  franchise  had  been  carried,  at  an  election  held 
under  an  article  of  the  State  Oonstitution,  and  the  terms  of  which 
Amendment  were  that  a  ^'  majority  of  the  electors  shall  ratify  the 
same;"  and  the  court  held  that  a  majority  of  those  voting  was  all 
tiie  Constitution  required,  and  ''that  the  ten  thousand  or  more 
voters  who  refrained  from  voting  must  be  taken  to  have  assented 
thereto." 

And  in  that  case  the  court  further  said : 

**  This  is  a  government  by  the  people,  who  have  opinions,  and  are 
willing  to  express  them.  Representatives  are  elected,  both  in  Con- 
gress and  the  Legislature,  constitutions  are  framed,  and  laws  are 
enacted,  and  of  right  ought  to  be,  by  these  men,  and  by  these  only. ^^ 

In  Walker  vs.  Oswald,  11  Atlantic  Reporter,  711,  it  was  held  that 
those  abstaining  from  voting  '<  are  considered  to  have  acquiesced  in 
the  result,  if  the  measure  is  adopted  (by)  receiving  a  majority  of 
those  voting  upon  it,"  etc. 

In  Dayton  vs.  City  of  St.  Paul,  22  Minn.  400,  it  was  held  <'  that  a 
majority  of  those  present  and  voting  shall  be  sufficient." 

Our  own  court  has  followed  apd  adopted  this  interpretation. 

In  City  vs.  De  St.  Romes,  9  An.  67,  the  question  was  one  relating 
to  the  subscription  by  parishes  and  municipalities  of  the  State  to  the 
stock  of  corporations  in  aid  of  works  of  internal  improvement,  and 
the  statute  required  that  such  proposition  must  be  submitted  to  and 
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ratified  by  ''a  majority  of  the  voters  on  whose  property  the  Bup- 
posed  tax  is  be  levied;"  and  the  court,  through  Mr.  Justice  Ogden, 
held  ttfat  it  was  sufficient  if  it  was  *' approved  and  ratified  by  a 
majority  of  the  votes  cast  at  the  election." 

It  is  true  that  there  are  many  opinions  which  express  a  contrary 
view;  but,  as  before  observed,  they  construe  statutes  or  constitu- 
tional provisions  which  declare  that  the  majority  of  all  the  qualified 
electors  shall  favor  the  proposition ;  that  is  to  say,  very  many  of 
them. 

But  we  do  not  regard  it  our  duty  to  attempt  to  reconcile  conflict- 
ing views  upon  the  question.  In  such  an  emergency  we  may  with 
safety  consult  the  opinion  of  the  Supreme  Court  of  the  United  States 
as  the  best  and  final  arbiter  of  all  such  disputes. 

One  of  the  principal  cases  to  which  our  attention  has  been 
directed  is  County  of  Cass  vs.  Johnston,  95  U.  S.  360,  in  which 
the  question  for  determination  and  decision  was,  as  to  what  was 
the  proper  construction  to  be  placed  upon  the  Missouri  statute  known 
as  the  *' Township  Aid  Act,"  which  authorized  subscriptions  by  town- 
ships to  the  stock  of  railroad  companies,  ''whenever  two -thirds  of 
the  qualified  voters  voting  at  an  election  called  for  that  purpose  shall 
vote  in  favor  of  said  subscription,"  while  the  Consti^ution  of  that 
State  prohibits  such  a  subscription  ''  unless  two-thirds  of  the  qualified 
voters  of  the  *  *  *  town,  at  a  regular  election  held  therein, 
shall  assent  thereto;"  and  the  court  held  that  the  provisions  of  the 
Constitution  and  the  statute  were  substantially  the  same — specifically 
overruling  the  case  of  Harshman  vs.  Bates  County,  92  U.  S.  669,  in 
which  a  contrary  opinion  had  been  expressed. 

That  a  majority  of  legal  voters  requires  only  a  majority  of  the  legal 
voters  actually  voting  at  an  election  is  ''  the  established  rule  as  to 
the  effect  of  elections  in  the  absence  of  any  statutory  regulation  tt) 
the  contrary.  All  qualified  voters  who  absent  themselves  from  an 
election  duly  called  are  presumed  to  assent  to  the  expressed  will  of 
the  majority  of  those  voting  unless  the  law  providing  for  the  election 
otherwise  declares" — citing  with  approval  St.  Joseph  Township  vs. 
Rogers,  16  Wall.  644,  and  many  of  the  cases  we  have  already  collated. 
It  will  be  difficult  to  find  an  opinion  more  completely  apposite  and 
authoritative  than  that. 

In  Douglas  vs.  County  of  Pike,  101  U.  S.  677,  the  Supreme  Court 
had  under  consideration  the  constitutionality  of  the  same  Missouri 
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Statute  to  aid  and  facilitate  the  construction  of  railroads ;  and  they 
were  requested  to  review  their  decision  in  Oonnty  of  Cass  vs.  John- 
ston, because  the  Supreme  Court  of  Missouri  had  decided  that  statute 
unconstitutional,  notwithstanding  the  decision  in  that  case  favoring 
its  constitutionality. 

The  court  did  review  the  grounds  of  their  decision  in  County  of 
Caas  vs.  Johnston,  most  carefully  and  thoroughly,  and  after  this 
examination  affirmed  its  correctness. 

In  Carroll  County  vs.  Smith,  111  U.  S.  556,  the  question  was  of  the 
validity  and  legality  of  an  election  held  in  pursuance  of  the  provision 
of  the  Constitution  of  Mississippi  and  laws  of  that  State  which 
provide  the  manner  in  which  counties  of  that  State  may  grant  aid  to 
corporations,  and  the  court  said : 

^^  The  assent  of  two* thirds  of  the  qualified  voters  of  the  county 
at  an  election  lawfully  held  for  that  purpose,  to  a  proposed  issue  of 
municipal  bonds,  intended  by  that  instrument,  meant  the  vote  of  two- 
thirds  of  the  qualified  voters  present  and  voting  at  such  election  in 
its  favor,  as  determined  by  the  official  return  of  the  result." 

But  the  most  recent  expression  of  opinion  by  the  Supreme  Court 
is  that  in  Knox  County  vs.  Ninth  National  Bank,  147  U.  S.  91,  in 
which  Mr.  Justice  Brown,  speaking  for  the  court,  said : 

**  Several  decisions  of  the  Supreme  Court  of  Missouri  are  cited, 
the  latest  being  that  of  State  vs.  Harris,  96  Missouri,  29,  in  which  the 
ooart  held  that  two-thirds  of  those  actually  voting  is  not  sufficient," 
bat  the  coort  said  that  opinion  was  erroneous,  and  adhered  to  their 
previous  rulings. 

Comment  is  unnecessary,  as  those  decisions  are  final  and  control- 
ling; and  we  bold  that  on  reason  and  authority  that  a  majority  of  the 
property  taxpayers  in  number  and  value  means  a  majority  of  those 
voting  at  an  election. 

And  thus  holding,  the  election  under  consideration  was  legal,  and 
the  judgment  appealed  from  is  erroneous. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  annulled  and  reversed ;  and  it  is  further  ordered  and  decreed 
that  plaintiffs'  demands  be  rejected  at  their  cost  in  both  courts. 

NiGHOLiiS,  C.  J.,  rests  his  concurrence  on  the  ground  of  acquies- 
cence. 
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Dissenting  Opinion. 

Bbbaux,  J.  I  re|i:ret  that  I  am  compelled  to  diBsent  from  the 
elaborate  opinion  of  the  coort  in  this  ease. 

It  is  conceded,  if  it  is  requisite  that  it  be  carried  by  a  majority  of 
the  property  taxpayers  in  nnmber  and  amonnt,  the  election  for  the 
tax  was  defeated. 

The  contention  of  the  plaintiff  is  that  it  was  carried  by  a  majority 
in  nnmber  and  value  of  the  property  taxpayers  voting  at  the  election. 

The  article  of  the  Constitution  applying  reads:  ''The  General 
Assembly  shall  have  power  to  enact  general  laws  authorizing  the 
parish  or  municipal  authorities  of  the  State,  under  certaia  circum- 
stances, by  a  vote  of  the  majority  of  the  property  taxpayers  in  num  - 
her  and  value,  to  levy  a  special  tax  in  aid  of  public  improvements 
or  railway  enterprises,"  thus  requiring,  as  I  think,  a  majority  of 
the  property  taxpayers  in  number  and  value  of  property  to  carry 
the  election. 

It  is  different  under  Art.  209  of  the  Constitution,  which,  in  my 
view,  does  not  apply  to  railroads.  The  latter  applies  to  public 
buildings,  bridges,  and  all  works  of  public  improvement  in  parishes 
and  municipalities.  Improvements  owned  by  the  respective  com- 
munities with  whose  funds  they  were  constructed. 

In  the  latter  case,  in  my  judgment,  a  majority  in  number  and  value 
of  the  property  taxpayers  voting  at  »uch  eleoHon  is  the  majority- 
required.  As  I  appreciate  the  issues,  acquiescence  of  the  taxpayer 
in  the  work  done  and  the  benefit  received  by  him  are  far  more  per- 
suasive than  the  construction  placed  upon  the  article  of  the  Consti- 
tution, viz. :  that  the  required  majority  in  value  and  amount  votinic 
is  the  majority  required. 


No.  12,401. 
The  Statb  vs.  John  G.   Oriol. 


A  city  ordinamoe  relating  to  tlie  sale  of  lottery  tickets,  which  provides  that  one- 
half  of  any  money  recovered  from  violators  thereof  shall  be  the  property  of 
the  party  who  shall  furnish  the  information  on  which  they  shall  be  convicted 
is  neither  illegal  nor  ultra  vires, 

APPEAL  from  the  Sixth  Recorder's  Court  of  the  City  of  New 
Orleans.    Amauld^  J. 
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Samuel  L.  Qilmore^  Oity  Attorney,  and  C.  H,  LaviUeheuvrej  Assist- 
ant  Oity  Attorney,  for  Plaintiff,  Appellee. 


Chandler  C,  Luzenberg  for  Defendant,  Appellant. 


Submitted  on  briefs  March  6,  1807. 
Opinion  handed  down  March  15,  1897. 


The  opinion  of  the  coort  was  delivered  by 

W ATKINS,  J.  The  defendant  being  prosecuted  on  a  charge  of  hav- 
in^  violated  City  Ordinance  No.  12,756,  G.  S.,  as  amended  by  Ordi* 
nance  No.  12,889,  0.  S.,  relative  to  the  sale  of  lottery  tickets,  entered 
a  demarrer  thereto  on  the  gronnd  that  the  penal  clause  of  said  last 
named  ordinance  is  illegal  and  ultra  vires;  and  same  having  been 
overraled  and  the  defendant  found  guilty,  and  sentenced  to  pay  a 
fine  of  twenty -five  dollars  and  suffer  imprisonment  for  a  period  of 
ten  days  in  the  parish  prison,  and  in  default  of  paying  the  fine  to 
anifer  an  additional  term  of  imptisonment  of  twenty  days,  he  prose - 
cntes  this  appeal. 

The  part  of  the  amended  ordinance  complained  of  as  '*  illegal  and 
ultra  vires ''  of  the  Oity  Oouncil  is  the  following,  viz. : 

**  That  one- half  of  any  money  thus  recovered  shall  be  the  property 
of  tbe  party  giving  such  information  and  testimony  to  the  recorder, 
as  ^^1  lead  to  the  conviction  of  the  offender,''  etc. 

Tiie  City  Attorney  cites  to  us  our  decision  in  State  vs.  Voss,  infra y 
p.  444,  and  State  ex  rel.  Taquino  vs.  Arnauld,  Recorder,  supra^  p. 
104,  as  having  disposed  of  the  issue  herein  presented. 

In  the  latter  the  question  was  of  the  nullity  of  the  fine  imposed, 
and  the  penalty  inflicted  was  held  to  be  null  and  void  under  tbe  third 
section  of  Ordinance  No.  12,755,  being  in  excess  of  thirty  days' 
imprisonment. 

In  the  former  the  question  was  as  to  the  legality  of  the  second  and 
third  paragraphs  of  Ordinance  No.  12,889,  but  their  validity  and  that 
of  ttie  sentence  imposed  were  affirmed. 

^I^ifeh  regard  to  the  supposed  illegality  of  the  ordinance,  in  the  par- 
ticoiar  paragraph  cited,  or  that  of  want  of  power  in  the  Oity  Oouncil 
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to  pasB  and  promulgate  it,  the  argument  of  defendant's  counsel  is 
that  it  Is  contra  honos  mores ,  in  that  it  operates  as  an  encouragement 
to  informers  and  spies. 

We  do  not  view  the  ordinance  in  that  light.  The  operations  of 
dealers  in  lottery  tickets  are  doubtless  secret  and  crafty,  and  if  some 
inducement  is  not  offered  by  the  city  to  secure  their  apprehension 
and  conviction  the  ordinance  would  speedily  become  a  dead  letter  for 
all  practical  purposes. 

Laws  of  the  character  of  the  ordinance  are  of  frequent  enactment; 
and  they  seem  to  us  quite  as  defensible  and  praiseworthy  as  are  the 
proclamations  of  the  Governor  of  a  State  offering  rewards  to  persons 
who  may  apprehend  refugees  from  justice,  and  produce  the  proof 
upon  which  their  conviction  may  be  secured. 

Judgment  affirmed. 


No.  12,358. 
The  State  vs.   H.  Voss. 

OUy  Ordinance.— While  it  {s  true  that  ordinances  making  certain  acts  the  evidence 
of  an  offence  committed  should  be  strictly  construed,  it  does  not  follow  that 
they  should  be  pronounced  null. 

Act  and  **  intent"  eeeentiale.— One  accused  of  violating  an  ordinance  to  abate  con- 
ducting lotteries  as  being  a  nuisance,  is  not  guilty,  unless  there  was  *'  intent." 
To  constitute  crime  there  must  be  joint  operation  of  act  and  criminal  intent. 

The  ojfence.— Knowingly  having  tickets  in  one's  possession  in  matter  of  conduct- 
ing a  lottery,  or  knowingly  giving  information  of  a  drawing  or  a  pretended 
drawing,  is  made  the  offence  in  the  matter  of  conducting  a  lottery.  The  de> 
fendant  by  the  sentence  was  not  deprived  of  his  property  or  liberty  without 
due  process  of  law. 

Fine  of92S,  or  30  daye  imprisonment  is  the  statutory  limit.— The  ordinance  interpreted, 
in  its  entirety,  does  not  exceed  in  extent  of  punishment  the  limit  imposed 
by  the  legislative  act. 

A  PPEAL  from  the  Sixth  Recorder's  Court  of  the  City  of  New  Or- 
^^  leans.   Amauld^  J, 


Jamea  J,  McLoughlin,  Assistant  City  Attorney,  and  Samiiel  L.^GU^ 
more.  City  Attorney,  for  Plaintiff,  Appellee. 


Chandler  C*  Luzenherg  for  Defendant,  Appellant. 
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Submitted  on  briefs  February  19,  1897. 
Opinion  handed  down  March  1,  1897. 


The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  An  affidavit  charged  defendant  with  having  violated 
an  ordinance  of  the  City  Council  relative  to  lotteries. 

He  was  tried,  found  guilty  and  sentenced  to  pay  a  fine  of  twenty- 
five  dollars  and  to  ten  days'  imprisonment,  and  in  default  of  payment 
of  the  fine,  to  an  additional  imprisonment  of  twenty  days  in  the 
parish  prison. 

Upon  his  trial  he  alleged  that  the  ordinance  was  illegal  and  uncon- 
etitntional. 

From  the  sentence  he  has  appealed. 

In  this  appeal,  the  defendant,  in  the  first  place,  urged  that  Sec.  2 
of  the  ordinance,  which  reads  as  follows:  '^That  it  shall  not  be  neces- 
sary to  prove  the  actual  sale  of  lottery  tickets  in  any  space,  house, 
office  or  premises,  but  any  sign,  tickets,  sheets,  bulletins  or  other  de- 
vice used  to  indicate  that  tickets  are  kept  for  sale,  or  to  give  informa- 
tion as  to  the  result  of  any  drawing  or  pretended  drawing,  shall  be 
taken  and  accepted  as  a  sufficient  proof  of  the  keeping  of  a  lottery 
office  or  shop,"  was  illegal  and  unconstitutional. 

The  complaint  of  the  defendant  was  that  any  ordinance  which 
makes  the  finding  of  a  lottery  ticket  or  device,  on  the  premises,  or 
on  the  person  of  a  defendant,  sufficient  proof  of  his  keeping  a  lottery 
shop,  is  depriving  him  of  his  liberty  without  due  process  of  law. 

The  section  of  the  ordinance  agiinst  which  this  complaint  is 
directed  reads: 

'<  That  it  shall  not  be  necessary  to  prove  the  actual  sale  of  lottery 
tickets  in  any  space,  house,  office  or  premises,  but  any  sign,  tickets, 
sheets,  bulletins,  or  other  device  used  to  indicate  that  tickets  are 
kept  for  sale,  or  to  give  information  as  to  the  result  of  any  drawing 
or  pretended  drawing,  shall  be  taken  and  accepted  as  a  sufficient 
proof  of  the  keeping  of  a  lottery  office  or  shop." 

The  following  is  quoted  by  counsel  for  the  appellant,  and  made  the 
basis  of  his  clearly  presented  points  in  argument : 

<«  The  law  delights  in  the  life,  liberty  and  happiness  of  the  subject, 
oonseqaently  it  deems  statutes  which  deprive  him  of  these,  however 
necessary  they  may  be,  in  a  sense  odious.  For  which,  as  for  kindred 
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reasons,  as  well  as  becanse  every  man  should  be  able  to  know  cer- 
tainly when  he  Is  guilty  of  crime,  statutes  which  subject  one  to  a 
punishment  or  penalty,  or  to  a  forfeiture  or  a  summary  process  cal- 
culated to  take  away  his  opportunity  of  making  a  full  defence,  or  in 
any  way  deprive  him  of  his  liberty,  are  to  be  construed  strictly." 
Bishop  Statutory  Grimes,  Sec.  193. 

Upon  this  point  we  agree  with  Mr.  Bishop  and  with  counsel,  in 
such  cases  as  those  alluded  to  in  the  quotation;  in  our  view,  also» 
the  construction  should  be  strict,  but  from  this  agreement  in  opinion 
it  does  not  follow  that  the  ordinance  assailed  should  be  declared  a 
nullity  upon  the  grounds  urged.  In  our  judgment,  as  we  read  the 
ordinance,  it  does  not  say  that  the  holder  of  a  ticket  is,  by  the  mere 
fact  that  he  is  a  holder,  guilty  as  charged. 

If  one,  without  guilty  knowledge  or  intent,  is  in  possession  of 
a  lottery  ticket,  it  can  not  be  taken  of  itself  as  being  sufficient  proof 
of  guilt.  One  of  the  indispensable  elements  of  crime  is  wanting. 
To  constitute  crime  there  must  be  joint  operation  of  act  and  criminal 
intent.  Under  the  language  of  the  statute,  to  our  thinking,  the  fact 
that  one  is  engaged  in  the  business  of  selling  tickets  or  in  giving 
information  as  to  the  result  of  any  drawing,  or  pretended  drawing^ 
constitutes  the  offence  denounced.  One  accused  is  certainly  not 
guilty  unless  it  is  satisfactorily  shown  that  he  knowingly  had  the 
tickets  in  his  possession,  or  knowingly  gave  information  as  to  the 
result  of  any  drawing  or  pretended  drawing.  Either  act  is  the 
offence  denounced,  and  it  may  be  made  evident  from  either — ^that 
the  one  thus  committing  the  act  is  engaged  in  conducting  a  lottery 
shop,  without  thereby  defeating  the  purpose  of  the  ordinance. 

The  section  requires,  to  convict  an  accused  ''any  sign,  tickets, 
sheets,  bulletins,  or  other  device  used  to  indicate  that  tickets 
are  for  sale,  or  to  give  information  as  to  the  result  of  any  drawing  or 
pretended  drawing,"  a  well-known  business,  giving  rise  to  the 
conclusion  stated  in  the  ordinance  that  he  is  conducting  a  lottery^ 
office. 

In  the  second  place,  the  appellant  urges  that  any  section  of  an 
ordinance  which  permits  a  recorder  to  sentence  an  accused  to  an 
imprisonment  of  more  than  thirty  days  is  ultra  vires  and  illegal. 

It  must  be  confessed  that  the  language  of  the  ordinance  is  not  aa 
clear  as  it  might  have  been,  bat  we  think  it  sufficiently  fixes  the 
limit. 
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Section  8  of  the  ordinance  is  as  follows:  <<That  whoever  shall 
violate  the  provisions  of  this  ordinance  shall,  upon  conviction  before 
the  recorder  within  whose  jurisdiction  the  offence  is  committed,  be 
condemned  by  said  recorder  to  pay  a  fine  not  to  exceed  twenty -five 
dollars,  or  imprisonment  in  the  parish  prison  for  a  term  not  to  exceed 
thirty  days  or  both,  in  defanlt  of  the  payment  of  said  fine ;  provided, 
that  the  fine  shall  not  exceed  twenty-five  dollars,  nor  the  imprison. 
ment  more  than  thirty  days. 

By  Act  41  of  1890  the  Council  may  enforce  obedience  to  and 
pnniBh  the  violation  of  ordinances  ''  by  fine  or  imprisonment  or  both, 
or  by  imprisonment  in  default  of  the  payment  of  the  fine ;  provided 
that  the  fine  shall  not  exceed  twenty- dollars  for  each  offence,  nor 
the  imprisonment  more  than  thirty  days. 

The  ordinance  interpreted  as  a  whole  does  not,  in  our  judgment, 
exceed  that  limit.  Without  the  proviso  the  recorder  would  be 
aathorized  to  impose  a  fine  of  twenty- five  dollars,  with  imprison- 
ment of  thirty  days  for  the  violation  of  the  ordinance  and  an  addi- 
tional thirty  days'  imprisonment  for  the  non-payment  of  the  fine — 
that  is,  if  the  fine  were  not  paid  the  imprisonment  might  be  as  much 
u  sixty  days,  but  it  is  saved  by  the  proviso  limiting  the  fine  to 
twenty-five  dollars  and  all  imprisonment  to  thirty  days.  The  penalty 
is  thereby  kept  within  statutory  limitation. 

The  sentence  and  fine  imposed  upon  the  accused  were  within  the 
limit  of  the  proviso. 

The  sentence  and  judgment  appealed  from  are  affirmed. 


No.  12,221. 
State  of  Loxhsiana  vs.  Valbrian  Zurich. 

There  Is  do  delegration  of  power  in  the  city  charter  of  New  Orleans  to  create  as  a 
nsDEMSAifOB,  punishable  by  fine  and  Imprisonment,  the  non-compliance  by 
an  owner  of  property  therein,  of  an  ordinance  prohibiting  owners  of  property 
from  erecting  buildings  on  their  premises  until  they  had  obtained  the  consent 
of  the  city  engineer  to  the  building  of  the  structures  (as  being  in  conformity  to 
city  regulations)  and  until  they  bad  obtained  a  permit  from  him. 

Tlie  appellate  Jurisdiction  of  the  Supreme  Court,  in  cases  In  which  the  constitu- 
tionality or  legality  of  the  fine,  forfeiture  or  penalty  imposed  by  a  municipal 
authority  was  in  contestation,  is  limited  to  a  determination  of  the  constitu- 
tionality of  the  fine,  forfeiture  or  penalty,  and  to  an  examination  of  the  par- 
ticular facts  necessary  to  be  considered  In  order  to  reach  a  conclusion  on 
that  subject. 

APPEAL  from  the  Third  Recorder's  Court  of  the  Oity   of  New 
Orleans.     Thompson,  J. 
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Samuel  L.  Qilmorey  City  Attorney,  and  James  J,  McLov^Min^ 
Assiatant  Oity  Attorney,  for  the  Oity  of  New  Orleans,  Plaintiff, 
Appellee. 


Benjamin  Rice  Forman  for  Defendant,  Appellant. 


Argned  and  submitted  November  7,  1896. 
Opinion  handed  down  November  16,  1896. 
Rehearing  refnsed  February  15,  1897. 


Btatembnt  of  the  Case. 

The  defendant  was  trid«k  before  the  Third  Recorder's  Court  upon 
the  affidavit  of  a  police  officer,  char^i^ing,  under  oath,  that  the 
defendant  *'  did,  on  Monday,  Jud^  22,  1896,  between  the  hours  of 
three  and  four  p.  h.,  on  Walnut  and  S!ront  streets,  within  the  juris- 
diction of  the  Third  Recorder's  Court,  then  and  there  erect  a  build- 
ing without  a  permit,  in  violation     *     *    ^ 

<<  Wherefore,  he  (deponent)  charged  the  accused  with  erecting 
a  building  without  a  permit,  and  prayed  that  he  be  arrested  and 
dealt  with  according  to  law." 

The  ordinance  of  which  a  violation  was  charged  was  City  Ordi- 
nance No.  6638,  C.  S.,  the  28th  section  of  which  is  as  follows: 

''  If  the  owner  or  owners  of  any  lot  or  portion  of  ground  whereon 
any  building  is  to  be  constructed  or  erected,  or  of  any  building 
already  erected,  whereon  any  repairs,  alterations  or  additions  are  to 
be  made,  shall  begin  such  construction  or  alteration,  etc.,  wUhout 
having  first  obtained  the  certificate  required  in  Sec.  1  of  .this 
'ordinance,  he  shall  be  deemed  guilty  of  a  misdemeanor,  ana  he 
shall  be  subject  to  a  fine  of  not  less  than  five  nor  more  than  twen^* 
five  dollars,  and  **  *  *  on  his  failure  to  pay  said  fine  he  shall  be 
imprisoned  in  the  parish  prison  one  day  for  each  dollar  of  the  fiiie 
'imposed." 

The  first  section  of  the  ordinance  declared  '^  that  no  buildinf^ 
should  be  erected,  or  its  erection  commenced,  or  any  alteration  ma<7e 
on  any  building  already  erected  or  to  be  thereafter  erected,  unlestb 
plans  and  specifications,  or  a  copy  thereof,  together  with  the  con'- 
tract  cost  thereof,   should   have  been    first  submitted   to  the  Cit; 
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Bcgineer,  and  a  certificate  of  approval  and  a  permit  icranted  bjr 
him  therefor;  and  made  it  the  dnty  of  the  City  Engineer,  without 
immeasurable  delay,  to  issne  such  certificate,  when  such  plans  and 
specifications  conform  to  the  ordinance." 

Certain  rates  were  charged  for  permits,  graduated  aocording  to 
estimated  cost  of  building. 

The  title  of  the  ordinance  is  *'  An  ordinance  for  the  proper  con- 
struction of  buildings;  more  effective  prevention  of  fires,  and  for 
the  better  protection  of  life  and  property,  and  to  be  known  as  a 
general  building  ordinance  for  the  proper  construction  of  buildings 
in  the  city  of  New  Orleans."     It  was  adopted  on  July  6,  1892. 

In  its  different  sections,  the  Common  .Council  undertook  to  lay 
down  and  establish  rules  controlling  and  governing  the  erection  and 
repairs  of  buildings  in  the  city  of  New  Orleans,  designating  the  kind 
of  material  to  be  used  in  certain  limits,  the  character  of  the  roofs, 
the  thickness  and  height  of  walls,  the  supports  of  fioors,  etc.  * 

The  accused  pleaded  that  the  city  of  New  Orleans  was  without 
power  or  authority  to  enforce  any  penalty  for  erecting  a  building 
without  a  permit;  denied  that  he  did  at  the  time  and  place  mentioned 
erect  any  building  without  a  permit,  and  pleaded  not  guilty  to  the 
charge. 

No  separate  and  direct  action  was  had  on  the  plea  as  to  the  power 
of  the  Common  Council  to  pass  the  ordinance,  but  the  case  went  to 
trial;  evidence  was  heard  and  judgment  was  rendered,  imposing  a 
fine,  with  alternative  imprisonment,  thereby  maintaining^ the  legal- 
ity of  the  ordinance. 


The  opinion  of  the  court  was  delivered  by 

NiOHOLLS,  C.  J.  Appellant  directs  our  attention  to  the  evidence, 
from  which,  he  states,  it  would  appear  that  he  was  about  to  build  a 
boat  for  the  Mexican  government  on  the  shore  at  the  water's  edge  of 
the  Mississippi  river;  that  he  erected  (one  hundred  and  twenty  feet 
outside  of  the  public  levee)  near  the  water's  edge,  with  the  permission 
of  one  Bisso,  the  riparian  proprietor  of  the  land  fronting  at  that  point 
on  the  river,  a  temporary  awning  or  shed  to  protect  his  workmen 
while  working  from  the  sun  and  rain,  and  enclosd  one  end  of  the  same 
as  a  small  closet  in  which  to  lock  up  his  tools,  the  cost  of  the  whole 
not  amounting  to  more  than  one  hundred  dollars ;  and  he  maintains 
29 
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that  an  examination  of  the  ordinance  would  show  that  it  applied 
only  to  houses  in  the  city,  and  did  not  apply  to  boats  on  the  edge  of 
a  navigable  stream. 

He  also  calls  to  our  attention  that  the  recorder  had  imposed  a  heavier 
fine  than  the  ordinance  authorized  even  if  it  was  violated ;  that  the 
ordinance  provided  a  penalty  against  the  owner  of  the  ground  of  not 
less  than  five  dollars  nor  more  than  twenty -five  dollars,  and  that  an 
failing  to  pay  the  fine  he  should  be  imprisoned  one  day  for  each  dollar 
of  fine  imposed,  whereas  the  recorder  had  fined  him  twenty -five 
dollars  or  thirty  days'  imprisonment. 

He  argues  to  us,  also,  that  nowhere  has  the  power  been  given  to 
the  Common  Council  to  prohibit  the  erection  of  a  building  withoat 
the  permission  of  the  City  Engineer;  that  this  would  be  a  delegation 
of  power  not  to  be  tolerated  in  a  free  country  (citing  State  v^s. 
Bright,  38  An.  1) . 

^  He  further  contends  that  a  violation  of  the  city  ordinance  could 
not  be  prosecuted  in  the  name  of  the  State  of  Louisiana,  and  that  the 
police  officer  was  without  authority  to  advance  a  charge  of  the  char* 
acter  which  had  been  brought. 

No  brief  has  been  filed  on  behalf  of  the  city  of  New  Orleans,  nor 
argument  made' as  to  the  question  raised  of  the  pow«r  and  authority 
of  the  City  Council  to  pass  the  ordinance  in  question.  The  City- 
Attorney  very  frankly  admitted,  in  open  court,  that,  in  his  opinion, 
the  sentence  imposed  by  th^  recorder  was  not  jnstified  by  the  facts, 
and  that  t|^e  provisions  of  the  ordinance  did  not  extend  to  the  acts 
done  by  the  defendant.  Counsel  of  the  latter  has  pressed  that 
admission  upon  us,  as  also  the  evidence  itself  in  the  record  touching 
the  facts,  and  urged  that  we  reverse  the  judgment  upon  the  merits, 
by  reason  of  the  facts  and  also  upon  the  want  of  power  in  the 
recorder  to  pass  the  sentence  he  did  (it  being  in  excess  of  the  penalty 
declared  by  the  ordinance),  independently  of  any  question  as  to 
legality  of  the  ordinance.  The  proceedings  in  the  case  are  of  a 
criminal  character,  and,  as  such,  are  not  reviewable  by  the  Civil  Dis- 
trict Court  or  Court  of  Appeals. 

Defendant's  relief  must  be  found  in  this  court,  if  at  all,  either 
through  appeal,  or  under  our  supervisory  jurisdiction. 

We  have  on  a  number  of  occasions  declared  that  our  appellate  juris- 
diction, under  Art.  81  of  the  Constitution,  in  cases  in  which  the  con- 
stitutionality and  legality  of  any  fine,  forfeiture  or  penalty  imposed 
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by  a  manicipal  corporation  was  in  contestation,  was  limited  to 
detennination  of  the  question  of  the  constitutionality  or  legality  of 
the  fine,  forfeiture  or  penalty  itself,  and  to  an  examination  of  the 
ptrticnlar  facts  necessary  to  be  considered  by  us,  in  order  to  reach  a 
conclusion  on  that  subject;  that  we  were  not,  on  appeal,  authorized 
to  examine  into  facts,  which  assuming  the  fine,  forfeiture  or  penalty 
itself  to  be  legal  and  constitutional,  simply  would  go  to  show  whether 
the  accused  was  or  was  not  guilty  under  the  ordinance  im posing  the 
penalty;  that  questions  of  that  kind,  in  allowable  cases,  could  .only  be 
brought  before  us  under  and  through  our  supervisory  jurisdiction. 
SUte  vs.  Oallac,  45  An.  29;  State  vs.  Oourcier,  46  An.  907;  State  vs. 
Dean,  45  An.  441 ;  State  vs.  Fourcade,  45  An.  722 ;  State  vs.  Marshall, 
47  An.  646;  Suthon  vs.  H^uma,  46  An.  1561, 1562;  Pfatt  vs.  Holmes, 
43  An.  129;  Breazeale  vs.  Frank,  42  An.  226. 

We  have  examined  the  charter  of  the  cicy  of  New  Orleans  (Act 
No.  20  of  1882)  to  ascertain  what  powers  were  conferred  by  that 
instrument  upon  the  Oommon  Council.  The  eighth  clause  of  Sec.  8 
tnthorizes  the  city  '*  to  determine  within  what  limits  wooden 
boildings  shall  not  be  erected,  and  to  prevent  the  reconstruction  of 
old  buildings  within  such  limits."  The  ninth  clause  of  the  same  sec- 
tion authorizes  it  "  to  regulate  the  safety,  height  and  thickness  of 
the  walls  and  structures." 

We  And  nothing  more  in  the  charter  bearing  on  the  subject 
of  buildings  or  structures  within  the  city. 

As  matters  are  presented  to  us,  we  do  not  understand  that  the 
right  of  the  city  to  pass  ordinances  '*  regulating  the  safety,  height 
and  thickness  of  the  walls  and  structures,"  as  conferred  by  the  ninth 
clause  a'^ove  mentioned,  is  before  us,  nor  is  that  of  the  city  to  exact 
that,  prior  to  building  or  altering  structures,  parties  proposing  to  do 
so  shoald  submit  plans  and  specifications  of  the  same  to  the  City 
Engineer,  nor  is  that  of  the  city  to  appoint  a  City  Engineer,  and  to 
devolve  upon  him  the  duty  of  inspecting  the  plans  and  specifications 
BQbmitted,  in  order  to  ascertain  whether  the  proposed  building  or 
alteration  will  be  in  conformity  to  the  ordinances  of  the  city  regu- 
lating structures,  nor  the  right  of  the  city  through  the  City  Engineer, 
or  otherwise,  to  institute  civil  legal  proceedings  against  owners,  either 
byway  of  prevention  by  them  of  violation  of  the  ordinances  regu- 
lating structures  or  for  punishing  parties  who  have,  in  point  of  fact, 
violated  the  same,  and  forcing  what  has  been  done  to  be  undone. 
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Defendant  has  not  been  charged  with  having  erected  a  building  or 
stmctnre  which  does  not  come  np  to  the  standard  requirements  of 
the  city  ordinances;  he  has  not  been  charged  with  not  having, 
before  erecting  a  building,  anbmitted  plans  and  speciflcationfl  to  the 
Oity  Engineer.  What  he  has  been  charged  with,  and  what  he  has  been 
•convicted  of,  is,  of  having,  without  the  prior  approval  by  the  City 
Engineer  (evidenced  by  a  permit  from  him) ,  erected  a  building.  The 
question,  therefore,  is,  whether  the  Oity  Council  has  the  power 
and  authority  to  impose  upon  owners,  as  a  condition  precedent  to 
the  exercise  of  a  right  by  them  of  erecting  buildings  upon  their  prop- 
erty or  of  making  alterations  in  buildings  already  erected  that  they 
should  have  the  prior  approval  of  the  City  Engineer  to  those  build* 
ings  or  alterations  evidenced  by  his  permit  and  to  make  the  erection 
or  repair  of  such  buildings  without  such  prior  permit  a  misdemeanor 
punishable  by  flue  and  imprisonment.  The  power  of  the  ci<#  to 
order  an  inspection,  through  the  City  Engineer,  of  the  buildings 
and  alterations  after  they  are  made,  or  as  they  are  in  progress,  is 
not  denied,  nor  is  the  liability  of  the  owner  to  have  civil  pro- 
ceedings taken  against  him,  to  compel  him  to  conform  to  the  regu- 
lations of  the  city  on  the  subject  of  structures.  What  is  denied  is 
that  the  right  springing  from  ownership  to  build  structures  upon  one's 
premises,  or  to  make  alterations  upon  the  same,  can  be  made  to  be 
held  in  abeyance  by  and  subordinated  to  the  prior  consent  of  a 
city  official  under  penalty  of  a  criminal  prosecution. 

Defendant  affirms  that  property  rights  are  arbitrarily,  unreasona- 
bly and  illegally  hampered  by  an  ordinance  which  substantially 
creates  a  tribunal  from  whose  decision  in  the  premises  no  legal 
method  of  review  has  been  provided,  and  which  would  force  owners 
into  affirmative,  active,  legal  proceeding^,  in  order  to  exercise 
rights  which  should  be  free  and  untrammeled,  unless  and  until 
actually  exercised  or  attempted  to  be  exercised  in  violation  of  law. 
They  contend  that  while  it  may  be  perfectly  legitimate  for  the  city 
to  pass  regulations  on  the  subject  of  certain  buildings  within  its 
borders,  and  devolve  upon  a  particular  officer  the  duty  of  see- 
ing that  the  regulations  made  by  the  city  are  conformed  to,  his  duty 
could  not  be  made  to  extend  beyond  ascertaining  whether  buildingBt 
or  alterations  thereto,  or  proposed  to  be  made,  would  be  in  violation 
of  ordinances,  or  those  actually  erected  were  so  violative,  and  to 
instituting  civil  legal  proceedings  against  the  parties,  either  by  way 
of  prevention  or  remedy. 
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He  ecmtends  that  the  city  has  no  authority  to  appoint  a  city 
official  and  to  delegate  to  him  the  power  of  primarily  determining 
whether  the  owners  of  property  should  be  permitted  to  exercise 
their  property  rights  or  not  under  penalty  of  a  criminal  prosecution. 

We  have  reached  the  conclusion  in  this  case  that  the  ordinance 
in  qoeation  in  so  far  as  it  seeks  to  create  as  a  misdemeanor  the  erec- 
tion Dy  an  owner  of  a  building  upon  his  property  without  having 
ftnt  obtained  a  certificate  of  approval  or  permit  of  the  Oity  En- 
g^ineer,  and  to  subject  the  owner,  in  case  of  conviction  ef  violation  of 
tiie  prohibition  of  the  ordinance,  to  fine  and  imprisonment,  can  not 
be  Boetained.  We  have  examined,  as  we  have  said,  the  charter  of 
the  city  and  have  failed  to  discover  in  it  anything  which  would  tend 
to  show  any  delegation  of  .the  right  to  impose,  through  criminal 
proceedings,  a  flue  or  imprisonment  upon  an  owner  of  property  for 
non«'Oompliance  with  an  ordinance  requiring  him  to  postpone  the 
erection  of  a  building  upon  his  premises  until  he  had  obtained  the 
consent  offthe  Oity  Engineer  to  the  building  proposed  to  be  erected 
(as  being  in  conformity  to  the  city  regulations) ,  and  obtained  a  cer- 
tificate or  permit  from  that  officer. 

In  State  vs.  Bright,  38  An.  4,  we  declared  that  it  was  acknowl- 
edged by  text  writers  and  supported  by  abundant  authorities  that  a 
mnnicipal  corporation  had  no  right  to  enforce  obedience  to  the 
ordinnnoes  which  it  has  the  power  to  pass,  by  fine  or  imprisonment, 
or  other  penalty,  unless  that  right  has  been  unquestionably  con- 
ferred by  the  lawgiver;  for  this  is  inflicting  a  punishment  for  the 
commission  or  omission  of  an  act  declared  an  offence,  a  prerogative, 
whicliy  as  a  rule,  appertains  to  the  sovereign  alone  (citing  Dillon^ 
per.  386,  p.  658,  Desty  on  Tax.,  p.  765),  and  that  the  words  **  shall 
provide  for  the  punishment  of  any  violation  of  such  ordinances  or 
resalatioos  by  fine  or  imprisonment,"  found  in  Sec.  7,  referred  to 
ordinances  which  the  Oommon  Oouncil  was  authorized  to  pass  and 
have  executed  as  might  be  necessary  and  proper  to  preserve  the 
peace  and  good  order  of  the  city  and  to  maintain  its  cleanliness  and 
health.  This  decision  was  in  line  with  the  cases,  6  An.  515  (Munici- 
pality vs.  Pance),  State  vs.  Manessier  (Opinion  Book  58,  p.  287)^ 
and  84  An.  750  (State  vs.  Patamia) . 

The  ninth  section  of  the  charter  of  the  city  authorizes  it  <<  to  reg- 
niate  the  safety,  height  and  thickness  of  the  walls  and  structures." 
The    ordhianoe  we  are  considering  was  passed,  presumably  under 
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that  grant  of  power,  bat  the  conDcil,  after  laying  down  in  the  ordi- 
nance specific  directions  as  to  what  constitutes  safe  building,  made 
the  erection  of  buildings  in  contravention  of  these  provisions  a  mis- 
demeanor which  would  subject  parties  contravening  the  same  to 
liability  to  fine  and  imprisonment,  and  created  as  a  misdekeaxob 
*'  the  erection  of  buildings  without  having  first  obtained  the  approval 
and  permit  of  the  Oity  Engineer." 

Under  the  ordinance  a  person  erecting  a  building  in  strict  con- 
formity to  what  the  council  had  laid  down  as  the  rules  of  safety 
governing  structure  would,  none  the  less,  be  subject  to  fine  and 
imprisonment — his  offence  being  not  a  violation  of  the  rules  them- 
selves of  safety,  but  of  the  violation  of  a  rule  which  the  council 
thought  proper  to  establish  in  supposed  incidental  aid  of  the  observ- 
ance of  the  rules. 

We  do  not  think  the  city  has  the  authority  to  enforce  criminally 
this  obligation  incidentally  imposed  upon  property  owners  by  fine  and 
imprisonment  for  non-observance  of  the  same.    , 

Ownership  gives  the  right  to  one  to  enjoy  and  to  dispose  of  one's 
property  in  the  most  unlimited  manner,  provided  it  be  not  used  in 
any  way  prohibited  bylaws  or  ordinances.  (0.  0.  491.)  So  long  as 
an  owner  does  not  use  his  property  in  a  way  prohibited  by  law  or 
statute,  he  is  free  to  act.  The  city  of  New  Orleans  had  no  authority 
to  hamper  it  and  make  its  exercise  depend  upon  a  prior  permit  or 
consent  of  the  Oity  Engineer  under  penalty  of  criminal  prosecution. 
There  are  ample  adequate,  legal  remedies  opec  to  the  city  for  the 
enforcement  of  the  city  rules.  Opposition  may  be  made  to  every 
species  of  new  work  from  which  injury  is  apprehended.  Parties 
insisting  upon  erecting  illegal  or  improper  structures  may  have 
their  work  suspended  by  order  of  court  if  necessary.  Works  done 
in  spite  of  opposition  may  be  destroyed  in  proper  cases  and  matters 
replaced  in  the  former  situation.  The  method  selected  by  the  coun- 
cil for  enforcing  their  ordinance  by  subjecting  property  owners  to  a 
criminal  liability  to  fine  and  imprisonment  for  the  mere  fact  of 
building  upon  their  own  premises,  without  the  prior  consent  and 
permit  of  the  city,  is,  in  our  opinion,  not  only  arbitrary  and  unreason- 
able, but  the  city  is  without  authority  to  adopt  it.  It  fetters  the 
rights  of  ownership  in  an  unwarranted  degree. 

It  is  hereby  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  and  the  same  is  hereby  annulled,  avoided  and  re- 
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Tersed;  and  it  is  now  ordered,  adjudged  and  decreed  that  the  prose - 
cation  be  dismissed. 

On  Applioation  fob  Rbhbabikq. 

In  the  brief  of  the  eotinsel  for  the  city  of  New  Orleans  applying 
for  a  rehearing  it  is  said : 

**  When  this  case  was  submitted  to  the  court  counsel  for  appellee 
conceded  that  Ordinance  6633  did  not  apply  to  the  o£Pence  of  which 
defendant  was  convicted,  and  that  the  action  of  the  recorder  was  a 
manifest  error.  The  court  was  asked  in  view  of  this  admission  to 
reverse  the  judgment  without  considering  the  legality  of  an  ordinance 
whicti  both  parties  to  the  suit  declared  was  not  applicable  to  the 
state  of  facts.  It  is  true  that  were  the  court  to  examine  this  case 
strictly  ander  its  appellate  jarisdiction  it  might  be  compelled  to 
exclnde  consideration  of  the  facts.  Rut  it  is  urged  upon  the  court 
that  in  this  case  where  both  parties  have  agreed  upon  the  facts  and 
where  both  parties  have  urged  the  court  to  act  upon  the  facts,  it  is 
certainly  within  its  equity  powers  to  treat  this  particular  case  as  if  it 
came  under  its  supervisory  jurisdiction." 

In  the  exercise  of  the  powers  granted  to  us  under  Art.  81  of  the 
Oonatitntion  in  the  class  of  cases  giving  an  appeal  when  the  legality 
or  constitutionality  of  a  fine  imposed  by  a  municipal  ordinance  is  in 
contestation,  we  are  constantly  called   on    (ander  the   limitations 
of   that  article)  to  grant  relief  of  the  same  character  as  that  which 
we  ^^onld  grant  in  other  matters  through  writs  of  prohibition — that 
is  to   say,  on  appeal  in  such  cases  we  pass  upon  the  powers  and 
authority  of  the  municipal  body  which  enacted  the  ordinance  com- 
plained  of.     It  is   possi  le  we  might  be  authorized,  in  exceptional 
cases,  to  avail  ourselves  of  our  having  jurisdiction  of  the  main  action 
to  declare  (as  a  concurrent  remedy  with  certiorari) ,  under  Arts.  608 
and  609  of  the  Oodo  of  Practice,  that  the  judgment  appealed  from 
was  a  **  nullity  "  when  the  nullity  was  apparent  on  the  face  of  the 
record.     Arts.  608  and  609  of  the  Oode  of  Practice  declare  that  the 
nuUlty  of  a  judgment  may  be  demanded   from   the  court  which  has 
rendered  the  same,  or  from  the  court  before  which  the  appeal  was 
taken,  but  that  the  nullity  can  only  be   demanded  on  the  appeal 
when  the  nullity  is  apparent  on  the  face  of  the  record.     A  practice 
similar  to  this  (that  is  to  say,  throwing  inside  the  powers  of  an  appel- 
late court  certain  matters  ordinarily  falling  under  '^  supervisory  " 
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jurisdiction)  seems  to  prevail  in  California,  though  on  what  particolar 
icronnd  it  is  based  we  do  not  know.  (See  26  Paciflo,  866,  867,  and 
cases  cited.) 

Oonnsel  of  the  city  calls  our  attention  to  the  fact  that  the  recorder, 
in  rendering  the  Judgment  which  he  did,  exceeded  his  jurisdiction 
in  inflicting  a  heavier  penalty  than  the  law  authorized,  and  suggests 
that,  upon  that  ground,  we  could  reverse  the  judgment  without  pass- 
ing upon  the  legality  of  the  ordinance.  Qranting  that  we  could  do 
so,  our  decree  to  that  effect  would  give  a  very  imperfect  remedy,  for 
the  utmost  we  could  do  would  be  to  send  the  case  back  for  a  preper 
sentence,  leaving  the  judgment  intact. 

The  party  seeking  relief  at  our  hands  has  selected  an  appeal  as  the 
method  of  obtaining  it.  We  can  only  dispose  of  cases  as  we  find 
them.  In  appeals  of  the  character  of  the  present,  we  have  repeat- 
edly held  that  the  issue  before  us  was  restricted  to  the  question  of 
the  legality  and  constitutionality  of  the  ordinance  upon  which  the 
prosecution  was  based,  and  did  not  extend  to  a  decision  upon 
the  correctness  of  the  judgment  appealed  from.  To  reverse  the 
judgment  we  should  be  able  to  declare,  and  should  in  fact  declare, 
that  the  ordinance  whose  violation  was  sought  to  be  punished  was, 
or  was  not,  constitutional  or  legal.  The  admissions  made  by  counsel 
of  the  city  in  this  case  would  lead  up  to  no  such  condnsion  or  result ; 
on  the  contrary,  the  character  of  the  ordinance  itself  or  its  binding 
force  would  be  left  untouched,  and  the  only  matter  npon  which  our 
action  would  be  invoked  would  be  as  to  whether  the  judgment  of  the 
recorder  was  correct  or  not.  It  is  expressly  conceded  by  counsel 
that  the  provisions  of  the  ordinance  do  not  extend  to  the  state  of 
facts  shown.  If  that  be  true,  then  we  are  not  in  a  position  to  express 
any  opinion  about  the  legality  or  constitutionality  of  the  ordinance 
itself. 

The  very  foundation  of  the  right  of  the  city  to  insist  that  the  judg- 
ment of  a  recorder's  court,  in  the  matter  of  the  conviction  under  a 
municipal  ordinance,  should  remain  untouched  under  an  issue  as  to 
the  legality  of  the  ordinance,  would  be  to  insist  not  that  the  ordi- 
nance did  sot  extend  to  the  facts  shown,  but,  on  the  contrary,  that 
the  ordinance  did  extend  and  was  intended  to  extend  thereto,  and 
that  so  extending  and  so  intended  to  extend  the  ordinance  was  still 
legal.  On  the  other  hand,  the  foundation  of  the  right  of  the  party 
who  had  been  convicted  under  the  ordinance  to  have  the  judgment 
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appealed  from  reveraed  wonld  be  the  oonnter  claim  made  by  him 
that  granting,  as  a  conceded  fact,  that  his  acts,  such  as  they  were 
charged  or  shown,  fell  nnder  the  precise  terms  of  the  ordinance,  none 
the  less  he  could  not  be  convicted  nnder  it,  because  if  held  to  so 
apply  the  ordinance  wonld  be  nnoonstitntional  or  illegal.  Were  this 
case  before  ns  under  a  contention  of  that  precise  character  between  the 
parties,  we  might  be  justified  in  determining  aod  declaring  whether 
the  ordinance  was  legal  or  constitutional  or  reasonable  or  not ;  but 
if  ^^e  were  to  give  effect  to  the  admission  of  counsel  of  the  city  we 
could  not  reverse  the  judgment,  as  they  ask  us  to  do  on  rehearing. 
We  would  have  to  dismiss  the  appeal.  Appellant  necessarily  objects 
to  admissions  which  would  affirm  the  judgment.  He  contends  that 
granting  that  he  actually  did  what  the  city  charges  him  with  having 
done,  and  granting  that  his  case  fell  nnder  the  precise  terms  of  the 
ordinance  as  charged  in  the  complaint  against  him,  he  none  the  less 
conld  not  be  fined  or  imprisoned,  because  the  directions  of  the 
ordinance  that  he  should,  through  criminal  proceedings,  be  fined  for 
doing  the  act  for  which  he  stood  charged  and  convicted  were  illegal. 
The  question  comes  back  to  us :  what  was  the  particular  act  which 
under  the  ordinance  was  made  a  '^  misdbmbanor,"  and  what  the 
particular  act  for  which  he  was  prosecuted,  and  what  the  powers  of  the 
dty  in  respect  to  it.  An  examination  of  the  complaint  shows  that 
independently  of  any  question  whether  the  constructions  which 
appellant  had  put  up  conformed  to  the  requirements  of  the  regqla- 
tions  of  the  city  in  respect  to  constructions,  and  independently  of 
any  question  as  to  whether  he  had  obeyed  the  provisions  of  the 
ordinance  requiring  him  prior  to  making  the  same  to  have  submitted 
the  plans  of  the  same  to  the  Oity  Engineer,  he  was  charged  as  for  a 
criminal  offence,  because  he  had,  in  violation  of  the  terms  of  the  or- 
dinance, pnt  up  his  constructions  before  having  obtained  a  permit 
from  the  Oity  Engineer.  A  simple  failure  to  have  done  this  could 
not,  in  our  opinion,  be  by  the  Oity  Oouncil,  under  its  powers,  made 
a  ''misdemeanor,"  punishable  by  fine  or  imprisonment. 

Unless  we  could  have  either  said  this  or  could  have  announced 
that  we  npheld  '*  the  legality  of  the  ordinance,"  we  would  have  been 
forced  to  dismiss  the  appeal. 
Behearing  refused. 
llB.  JusnoB  Miller  dissents. 
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No.  12,406. 
William  Ooaoh  vs.  William  Hakb. 

Afpartition  by  lioitation  can  not  be  ordered  against  tbe  prayer  of  one  of  the 
CO -proprietors,  when  it  is  shown  that  a  diylsion  in  kind  is  not  practical,  or 
that  loss  and  inconvenience  would  b%  suffered  by  one  of  the  oo- proprietors 
by  a  division  in  kind.  Where  all  the  co-owners  would  fare  alike  a  division  In 
kind  must  be  ordered. 

A  PPEAL  from  the  Fourth  Judicial  District  Oourt  for  the  Parish  of 
•**•     Grant.     Machen,  J, 


John  C,  Ryan  and  W,  C.  Roberts  for  PlaintiiT,  Appellee. 


R.  J.  Bowman  for  Defendant,  Appellant. 


Submitted  on  briefs  February  18,  1897. 
Opinion  handed  down  March  1,  1897. 
Rehearing  refused  March  29,  1897. 


The  opinion  of  the  court  was  delivered  by 

McEnert,  J.  The  plainti£P  and  defendant  own  in  common  six 
thousand  four  hundred  and  fifty -six  79-100  acres  of  pine  lands,  val- 
uable for  the  timber  upon  them  for  saw-mill  purposes. 

The  plainti£P  brought  suit  to  partition  these  lands,  and  prayed  for 
a  partition  by  licitation.  The  defendant  asked  for  a  partition  in 
kind.  In  his  answer  he  prayed  for  an  injunction,  staying  the  order 
for  a  partition,  on  the  ground  that  a  suit  was  pending  in  another 
State  to  settle  certain  partnership  affairs  between  them.  The  injunc- 
tion was  dissolved,  with  fifty  dollars  damages  as  attorney  fees,  and 
a  partition  by  licitation  ordered. 

The  defendant  appealed. 

The  partition  proceedings  seem  to  present  the  sole  issue. 

The  testimony  in  the  record  is  meagre,  and  does  not  impress  us 
that  a  partition  by  licitation  would  be  beneficial  to  both  parties. 

B.  W.  Bringhart,  the  parish  surveyor,  says  he  is  well  acquainted 
with  the  lands,  and  that,  in  his  opinion,  the  lands  should  be  sold  to 
make  a  just  partition  between  the  parties.  His  belief  is  based  on  the 
fact  that  the  land  would  bring  more  in  money  if  sold  at  public  sale 
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(we  infer  that  he  means  the  lands  would  be  more  valuable  if  in 
one  ownership),  and  Id  his  opinion  the  lands  could  not  be  divided  in 
kind  without  diminution  in  value,  because  they  are  in  alternate  sec- 
tions, some  convenient  to  railroad  and  water  transportation,  and 
others  are  not.  That  the  sections  are  not  uniformly  timbered.  The 
main  reason  assigned  for  the  impractical  division  in  kind  is  that  the 
land  is  not  in  a  solid  body. 

Another  witness  in  general  terms  corroborates  this  testimony.  It 
18  stated  by  both  that  in  building  trams  to  reach  the  timber  in  some 
localities,  circuitous  routes  would  have  to  be  adopted,  and  some 
localities  over  hill  lands. 

But  witnesses  and  the  single  witness  for  defendant  say,  that  if  sold 
without  benefit  of  appraisement,  as  ordered,  the  co-owners  without 
money  would  be  at  a  disadvantage. 

The  role  is  for  a  division  in  kind  when  it  can  be  made.  If  by  a 
division  in  kind  the  co-owners  can  be  justly  dealt  with,  and  each 
share  equally  alike,  the  mere  fact  that  a  possible  higher  price  for  the 
land  may  be  obtained  by  a  public  sale  is  not  sufficient  to  overcome 
the  demand  of  one  co-owner  for  a  division  in  kind.  He  is  entitled 
to  his  part  of  specific  property,  if  it  can  be  given  to  him  without 
imposing  loss  or  inconvenience  on  his  co-owner. 

The  land  can  be  divided  into  two  parts.  There  are  no  physical 
objections  of  such  character  that  the  owner  of  one  of  the  shares 
would  be  subjected  to  great  inconvenience  or  appreciable  loss. 

The  judgment  so  far  as  it  dissolves  the  injunction  with  damages  is 
affirmed;  that  part  of  the  judgment  ordering  a  partition  by  public 
sale  is  avoided  and  reversed,  and  it  is  ordered  that  on  this  part  of 
the  case  it  be  remanded  to  be  proceeded  with  in  due  course  of  law, 
the  defendant  to  pay  all  costs  of  the  injunction,  and  the  plaintiff  to 
pay  costs  of  appeal  in  the  matter  of  the  partition. 


No.  12,396. 

OOMMBRCIAL    SOAP    WOBKS,   LlMTTBD,   BT  ALS.     VS.    F.    A.   LaMBBBT 
COMPAITY,   LiMITBD,  BT  ALS. 

Courts  have  no  power  to  enjoin  the  creditor  from  suing  his  debtor,  merely 
because  tbe  suit  Is  brought  in  another  State  to  subject  to  the  creditor's  demand 
the  debt  contracted  here  by  the  corporation  domiciled  In  that  State  with  an 
agent  here  to  represent  It,  and  because  this  Is  the  domicile  of  the  debtor. 
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A  PPEAL  from  the  Oivil  Distriot  Ooart  for  the  Parish  of  Orleane. 
^     EUia,  J. 


E.  Evariste  Moise  for  Plaintiffs,  Appellants. 


Chaffe  A  BowerSy  Saunders  <^  Miller  and  DinkeUpiel  A  Hart  for 
Defendants,  Appellees. 


Submitted  on  briefs  March  4,  1897. 
Opinion  handed  down  March  16, 1897. 


The  opinion  of  the  court  was  delivered  by 

MnxBR,  J.  The  plaintiffs  seek  an  injanction  to  restrain  creditors 
from  prosecuting  suits  in  New  York  to  subject  to  execution  a  fund 
there  belonging  to  the  debtor,  also  the  debtor  of  the  plaintiffs. 

The  allegations  of  the  petition  are  that  the  debtor  is  insolvent; 
that  the  creditors  suing  in  New  York  are  citizens  of  Louisiana;  that 
our  law  makes  the  property  of  the  debtor  the  common  pledge  of 
his  creditors;  that  the  object  of  the  creditors  in  seeking  the  New 
York  courts  is  to  obtain  an  unjust  preference  over  other  creditors 
here ;  that  the  debtor  and  those  holding  the  fund  in  New  York  are 
combining  with  the  debtor  to  secure  that  preference  for  those  he 
proposes  to  favor,  prejudicial  to  the  rights  of  petitioners.  The  lower 
court  refused  the  injunction  and  plainti£Ps  appeal. 

The  proposition  of  the  petition  is,  that  the  courts,  under  the  cir» 
cumstances  alleged,  have  the  power  to  enjoin  the  creditor  from 
obtaining  judgment  against  his  debtor.  Whether  the  creditor  sues 
here  or  in  another  State,  his  right  of  action,  except  under  well  de- 
fined conditions  arising  oat  of  positive  restrictions  in  the  Oode,  or 
our  jurisprudence,  can  not  be  questioned.  We  can  not  perceive 
that  the  petition  states  any  case  to  authorize  the  denial  of  defend- 
ants' right  of  suing  their  debtor.  That  he  is  insolvent  furnishes 
usually  the  cause  for  suit,  and  that  advantage  the  creditor  who  sues 
promptly  is  apt  to  secure  over  the  less  active  creditor  furnishes 
him  no  cause  of  complaint.  The  alleged  attempt  of  the  creditors  in 
the  New  York  courts  to  secure  an  unjust  preference,  suggests  the 
remedy  our  law  prescribes  to  secure  equality  of  the  rights  of  cred- 
itors of  an  insolvent  debtor.     B.  S.,  Sec.  1781  et  eeq.    When  the 
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debtor  makes  a  cession  yolimtary  or  forced,  our  courts,  to  secnre  an 
eqaal  distribution,  exert  a  jurisdiction  to  enforce  from  oar  own  citi- 
aens  the  respect  due  to  onr  laws  and  will  restrain  them  from  bring^- 
ing  BoitB  in  another  Jurisdiction  against  the  insolvent  debtor  which 
ihey  could  not  bring  here,  and  thereby  by  attachments  or  judgments 
obtain  preferences  or  advantages  as  creditors  of  the  insolvent.  The 
plaintiffs  are  not  in  position  to  invoke  that  relief.  Hayden,  Syndic, 
vs.  Tale  &  Bowling,  46  An.  862,  and  authorities  there  cited. 

We  have  given  attention  to  the  plaintiffs'  argument  that  the  debt 
in  New  York  sought  to  be  reached  by  the  creditors'  suits  there 
is  doe  by  a  foreign  corporation  doing  business  here;  that  in  a 
dooble  aspect  our  courts  should  control  the  application  of  the  debt 
for  the  satisfaction  of  all  the  creditors  here :  first,  because  the  situs 
of  the  debt  is  here;  second,  because  here  contracted  by  the  agent  of 
the  foreign  corporations  to  be  deemed  subject  to  our  laws,  and 
because  it  is  due  here,  the  domicile  of  the  debtor.  We  think,  if  the 
corporation  was  here,  our  courts  could  not  exert  that  control  sought 
by  the  injunction  to  restrain  the  creditor  from  suing  his  debtor. 

In  no  aspect  of  the  case  can  we  perceive  the  basis  for  the  relief 
aongbt. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  afSrmed  with  costs. 


No.  12,892. 

SUCOBSBION  OF  L.  OOTAVB    HYMBL. 

On    OpposmoN   op  Mrs.   P.  E.  Tasbin. 

▲  proTisional  account  was  filed  by  the  executor. 

Ik  was  opposed  by  a  renounolug  co-heir,  who  waa  a  creditor. 

The  account  waa  homologated  so  far  as  not  opposed,  learing  for  future  determi  • 

nation  the  issues  raised  by  the  opposition,  carrying  with  it  the  renunciation. 
The  Judgment  of  homologation  made  evident  the  acceptance  of  the  succession  by 

those  heirs  who  had  not  renounced. 
On  trial  of  the  opposition  the  claim  of  opponent,  as  a  creditor,  was  rejected  and 

effect  was  given  to  tiie  renunciation. 
On  appeal  the  Judgment  was  affirmed,  save  as  to  the  renunciation. 
The  near  kinship  of  the^heirs,  and  the  fact  that  there  was  possibility  of  an  intended 

waiver  of  the  advantage  and  benefit  resulting  from  the  renunciation,  owing  to 

the  further  fact  that  the  renunciation   was   hastily  made,  without  cause 

(although  It  was  not  made  in  ignorance),  the  court  remanded  the  case  for 

further  evidence  upon  this  point. 
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On  this  appeal.  It  Is  manifest,  that  the  accepting  heirs  had  accepted  the  i 

slon  before  the  renouncing  heir  had  attempted  to  revoke  her  renunciation  and 
claimed  all  the  advantages  and  benefits  resulting  from  the  renunciation. 

Heirs  duly  cited,  who  do  not  object,  but,  on  the  contrary,  practically  accept  the 
account  as  correct,  the  account  being  approved  and  homologated.  Inherit  the 
rights  (and  charges)  of  the  estate,  including  the  accretion*  for  the  benefit  of 
the  heirs  who  have  accepted. 

One  who  renounces  can  not  revoke  her  renunciation  after  her  co-heirs  and  co> 
legatees  have  accepted  the  succession. 

APPEAL  from   the  Twenty-ftpst  Judicial  District  Court   for  the 
Parish  of  St.  Charles.     Host,  J. 


James  Legendre  and  Robert  O,  DuqtU  for  Executor,  Appellee. 


Fennevy   Henderson  <£r  Fenner  and  Jos.  F.  PoohS  for   Opponent, 
Appellant. 


Argued  and  submitted  March  8,  1897. 
Opinion  handed  down  March  15,  1897. 


The  opinion  of  the  court  was  delivered  by 

Bbeaux,  J.  Before  proceeding  to  the  consideration  of  the  partic- 
ulars of  this  case,  it  is  proper,  we  think,  to  recall  the  issues  pre- 
sented in  the  case  bearing  the  same  title.  Succession  of  Hymel,  48 
An.  737. 

The  controversy  grew  out  of  an  opposition  by  Mrs.  F.  E.  Tassin, 
claiming  that  as  an  heir  of  her  mother  she  was  a  creditor  of  her 
father's  succession,  and  that  her  claim  should  be  placed  on  the  ac- 
count of  administration  of  the  succession. 

There  were  only  three  children,  heirs  of  the  late  L.  Octave  Hymel, 
at  the  date  of  his  death :  Mrs.  F.  E.  Tassin  and  her  two  brothers, 
Seraphin  Hymel  and  Joseph  R.  Hymel. 

In  his  will,  L.  Octave  Hymel,  after  bequeathing  comparatively 
small  amounts  to  several  of  his  grandchildren,  and  a  few  movables, 
and  ten  thousand  dollars  to  his  son,  Joseph  R.  Hymel,  appointed  him 
executor,  and  bequeathed  the  residuum  of  his  estate  to  his  three 
children  jointly. 

An  inventory  was  taken  of  the  decedent's  estate,  showing  aasets 
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appraised    at    thirty- seven  thousand*  six  hundred  and  eighty -one 
and  8ix- one- hundredths  dollars. 

Subsequently,  the  executor  filed  a  provisional  account  in  which^ 
after  payment  of  the  debts  and  special  legacies,  he  distributed  an 
amoTint  of  succession  fund  to  each  of  the  heirs  in  equal  portions.  The 
executor  provoked  a  judgment  homologating  the  account  so  far  as  not 
opposed.  The  judgment  recites  that  no  opposition  had  been  filed 
save  the  opposition  of  Mrs.  Tassin.  The  latter,  at  the  date  that  her 
opposition  was  filed,  had  renounced  in  due  form  the  benefit  of  the 
residuary  legacy  in  her  favor,  and  had  abandoned  all  hereditary 
rights  in  the  succession  over  and  above  the  legitime^  and  had 
expressly  restricted  her  claim  to  the  legitime  and  the  amount  for 
which,  she  averred,  she  was  a  creditor. 

Judgment  was  rendered  dismissing  her  opposition,  rejecting  oppo- 
nent's claim  as  a  creditor,  giving  effect  to  her  renunciation,  and  dis- 
tribating  the  funds. 

In  the  brief  in  support  of  the  application  for  a  rehearing  Mrs. 
Taasin,  through  counsel,   urged   that  the  judgment  of  the  District 
Court  (to  which  we  have  before  referred) ,  homologating  the  account, 
which  begins  as  follows:  ^'  The  law  and  the  evidence  being  in  favor 
of  the  executor  and  against  the  opponent,  Mrs.  Tassin,  it  is  ordered, 
adjudged  and  decreed  that  the  opposition  of  Mrs.  Tassin  be  and  it 
is  hereby  dismissed  at  her  cost,"  completely  disposed  of  the  issue 
before  the  court,  and  that  from  the  moment  the  opposition  was  dis- 
missed the  function  of  the  court  was  ended;  that  the  prior  judgment 
homologatiog  the  account,  so  far  as  not  opposed,  became,  with  the 
dismissal  of  the  opposition,  absolutely  final  and  effective,  and  that  no 
farther  decree  was  either  necessary  or  appropriate.     She  urged  fur- 
ther, in  matter  of  this  homologation  of  the  account  in  question,  that 
the  judge  committed  an  error,  and  acted  ultra  petitum  in  proceeding, 
as  he  did,  to  amend  the  account  by  striking  out  an  allowance  in  her 
favor,  which  the  executor  himself  had  judicially  admitted  to  be  due 
to  her,  which  he  h&d  expressly  prayed  might   be   confirmed  and 
approved  by  the  court,  which,  with  full  knowledge  of  her  renuncia- 
tion, he  had  proven  to   be  correct,  and  had  actually  adjudged  to  be 
correct,  save  only  as  opposed  by  Mrs.  Tassin,  and  in  the  absence  of 
any  prayer  that  judgment  can  not  be  given  for  more  than  is  claimed. 
In  the  brief  it  was  stated  that  the  silence  of  the  executor  and  of  the 
heirs,  after  Mrs.  Tassin  had  filed  her  opposition  and  published  her 
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reniinciatioii,  their  persistencb  in  the  prayer  to  have  *'  the  fands 
diBtribnted  in  accordance  with  the  account,"  their  action  in  provok- 
ing a  jndgment  of  homologation  without  even  Bnggesting  any 
amendment,  their  failure  at  any  time  to  ask  any  amendment  of  the 
account,  indicated  their  unwillingness  to  claim  judicially  the  benefit 
which  they  might  have  claimed  from  Mrs.  Tassin's  renunciation, 
and  amounted  practically  to  a  waiver  of  such  benefit.  We  believe, 
added  counsel  in  the  brief,  they  so  intended  it,  and  that  not  one 
of  them  would  have  been  willing  to  file  any  pleading  in  court  asking 
their  sister,  notwithstanding  her  renunciation,  should  be  deprived  of 
what  her  father  had  bequeathed  to  her. 

The  court  remanded  the  case  for  the  purpose  stated  in  the  decree 
remanding  the  case. 

After  the  case  had  been  remanded  Mrs.  Tassin  offered  to  revoke 
her  renunciation  of  the  legacy  left  her  by  her  father,  and  expressed 
her  desire  to  avaU  herself  of  the  benefit  of  his  will. 

Before  the  attempted  revocation  had  been  filed,  the  executor  filed 
a  final  account  of  administration,  in  which  he  stated  that,  in  view  of 
Mrs.  Tassin' 8  renunciation  which  enured  to  the  benefit  of  her 
co-heirs,  he  proposed  to  distribute  the  funds  of  the  succession 
between  himself,  as  an  heir,  and  the  children  of  Seraphin  Hymel,  his 
only  co-heir.  He  prayed  for  legal  service  of  the  account  upon  Mrs. 
Tassin  and  the  children  of  Seraphin  Hymel. 

The  executor  interposed  a  plea  against  any  attempt  by  Mrs.  Tassin 
to  revoke  her  renunciation  after  (he  alleged)  her  co-heirs  had 
accepted  the  succession  and  the  benefit  of  the  renunciation. 

All  the  heirs  joined  in  this  plea,  and  claimed  the  benefit  of  the 
renunciation. 

Judgment  was  rendered  maintaining  the  validity  of  the  renuncia- 
tion, dismissing  Mrs.  Tassin' s  demand,  and  the  opposition  homolo- 
gating the  account. 

Before  finally  exercising  the  power  of  deciding  the  issue  growing 
out  of  the  renunciation  of  the  legacy,  we  determined  to  let  the  in- 
terested parties  be  heard  a  second  time,  particularly  for  the  reason 
suggested,  of  a  possible  waiver  by  the  co-heirs  of  any  advantage  or 
benefit  resulting  from  the  renunciation. 

Under  the  rules  of  practice  effect  was  given  in  the  court  below 
to  the  renunciation,  evidence  of  which  was  admitted,  although  not 
alleged.    There  was,  we  believed,  when  the  case  was  before  us  on 
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appeal,  s  possibility  that  between  a  brother  and  the  children  of  a 
brother  deceased  and  a  sister,  dividing  their  patrimony,  (despite  her 
rsnimciation  made  Hue  oavsa) ,  she  would  by  them  be  offered  the  op- 
portunity to  revoke  this  hasty  and  improvident  act.  In  matters  which 
may  trench  upon  family  peace  and  family  union,  in  regard  to  which 
the  State  itself  as  a  question  of  policy  should  not  be  entirely  uncon- 
cerned, courts  may,  in  the  exercise  of  their  sound  legal  discretion, 
require  direct  and  positive  evidence.  In  pursuance  of  this  purpose, 
u>  the  co-heirs  were  given  the  opportunity  to  disavow  the  effect  of  a 
technical  ruling  of  the  District  Judge,  which  was  not  unalterably 
binding. 

They  did  not,  however,  decline  to  avail  themselves  of  the  advantage 
—on  the  contrary,  they  eagerly  sought  the  right  accruing  from  the 
renunciation,  on  the  trial  after  the  case  had  been  remanded. 

There  is  now  only  one  question  remaining — that  is,  whether  prior 
to  May  2,  1896,  when  Mrs.  Tassin  filed  her  revoqation  of  her  renun- 
ciation, her  co-heirs  had  accepted  the  succession. 

It  is  proper  here  to  state :  it  is  conceded  by  all  parties  concerned 
that  the  renunciation  can  not  be  revoked  if  the  co-heir  has  declared 
his  wish  to  profit  by  it  or  has  accepted  the  succession,  which  is  sub- 
stantially the  principle  expressed  in  Art.  1031  of  the  Oivil  Code 
authorizing  withdrawal  of  renunciation. 

We  believe  that  the  heirs  intended  to  accept,  and  that  they  had 
accepted  at  a  date  prior  to  May  2,  1896,  when  Mrs.  Tassin  filed  her 
asserted  revocation. 

Onr  reasons  for  thus  concluding  are:  there  was  cash  in  the  posses- 
sion of  the  executor  which  he  sought  to  distribute  among  the  heirs. 

Two  accounts  had  been  filed;  one  a  provisional  and  the  other 
a  final  account.     (The  heirs  were  duly  notified.) 

The  first  was  homologated  in  so  far  as  not  opposed ;  the  second  was 
filed  on  the  23d  of  April,  1896. 

With  reference  to  the  first  account;  it  was  finally  homolgated 
as  a  whole.  It  is  true  that  the  opposition  of  Mrs.  Tassin  was  dis- 
nuased  as  urged  by  her  counsel.  It  remains  that  the  judgment  of 
dismiesaVdid  not  have  the  effect  of  striking  out  the  renunciation  she 
had  made  and  the  evidence  of  which  renunciation  she  had  introduced 
in  evidence.  Technically  it  was  possible  for  the  court  to  give  it  the 
effect  intended  at  the  time  by  the  remaining  heir  and  she,  in  strict 
Uw,  is  without  right  to  complain.  When  the  account  was  homolo- 
SO 
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gated  in  so  far  as  not  opposed,  the  claim  of  Mrs.  Tassia  remained  ii»^ 
abeyance,  and  when  subsequently  her  claim  was  rejected  and  her 
opposition  was  dismissed,  to  her  rennnciation  was  properly  given 
effect.  The  heirs,  it  is  now  abundantly  established,  did  not  intend  < 
in  any  manner  to  waive  anything. 

Passing  to  the  second  accoant  of  administration  filed  by  the  exec- 
utor as  relates  to  acceptance  of  the  succession  by  the  Hymel  heirs 
other  than  Mrs.  Tassin,  it  is  an  approvsl  of  the  first  account  and  an- 
affirmance  of  their  acceptance,  as  we  take  it,  of  their  acceptance  as 
made  evident,  when  the  first  account  was  homologated. 

The  account  distributing  the  funds  among  the  heirs  as  such  are  in 
effect  partitions.  The  executor  as  an  heir  was  unquestionably 
bound  by  his  declaration  that  he,  as  an  heir,  was  entitled  to  the 
amount  declared  to  his  credit,  and  the  other  heirs  (parties  to  the 
account  as  heirs)  were  equally  as  emphatic,  that  they  consented  to 
the  homologation  of  the  account.  There  was  a  question  of  fact 
raised  at  bar,  aboufc  the  date  of  consent  given  by  .the  heirs  to  the 
homologation  of  the  last  and  final  account.  Granted,  as  to  this 
date,  that  it  is,  as  urged  by  the  appellant,  the  homologation  of  the 
first  account  bound  the  heirs  as  having  accepted. 

**  Demander  le  partage  dit  Furgole,  est  de  tons  les  actes  d'heritier 
leplus  expres;  c'est  i'exercise  du  droit  hereditaire  proprement  dit, 
on  ne  pent  pas  etre  copartageant  sans  etre  heritier."  Laurent,  Vol. 
9,  Sec.  338,  par.  3. 

There  is  before  us  no  question  of  error  or  the  want  of  professional 
advice.  When  Mrs.  Tassin  renounced,  she  had  a  legal  adviser  who, 
presumably,  advised  her  correctly  and  informed  her  of  the  effect  of 
her  renunciation  upon  her  right  as  an  heir. 

It  is,  we  think,  proper  to  state  that  the  legal  adviser  at  the  time 
the  renunciation  was  made  was  not  the  counsel  who  represented  her 
on  appeal  to  this  court.  This  completes  the  review  of  the  question 
presented,  and  we  find  no  ground  upon  which  the  appellant  can  be 
relieved.     It  only  remains  for  us  to  affirm  the  judgment. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment- 
appealed  from  is  affirmed  at  appellant's  costs. 
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No.  12,280. 

Statb  National  Bank  vb.  Bbtant  &  Mathbrs.  \^  ^^ 

1.  A  iraretaoiisexnaii  who  had  received  cotton  on  deposit  from  a  factor  issued  his 
waretaoase  receipt  for  the  same,  deliverable  to  the  depositor,  or  his  order,  only 
on  surrender  of  the  certificate.  The  factor,  who  had  deposited  the  cotton  In 
his  own  name  in  the  warehoase,  pledged  the  warehouse  receipt  to  one  of  his 
own  creditors.  Certain  parties  claimed  a  portion  of  the  property  in  the  hands 
of  tlie  depository,  alleging  that  the  factor  was  without  authority  to  pledge  the 
eotton.  The  warehouseman  called  on  the  person  who  had  made  the  deposit 
snd  the  holders  of  the  warehouse  receipt  that  they  might  oppose  the  restitu- 
tion, and  Judgment  was  rendered  contradictorily  between  these  parties,  order- 
ins  the  depository  to  surrender  the  cotton  to  the  claimants.  Heid:  That  the 
dellTery  by  the  warehouseman  to  the  claimants,  under  the  Judgment,  protected 
him  against  any  liability  to  the  pledgee  of  the  warehouse  receipt.  O.  C.  2984. 
X  A  wiarehouaeman  Issued  a  warehouse  receipt  for  two  hundred  and  twenty-flre 
bales  of  cotton  then  actually  In  his  warehouse,  but  without  speoiflcatlon  on  the 
receipt  of  the  particular  bales  of  cotton  received,  deliverable  only  on  surrender 
of  the  receipt,  endorsed  by  the  original  holder.  The  depositor  pledged  this 
recseipt  to  one  of  his  creditors  by  endorsement  of  the  receipt,  and  thd  pledgee 
gave  immediate  notice  of  the  pledge  to  the  warehouseman.  The  depositor, 
subsequently,  deposited  other  cotton  In  the  same  warehouse,  receiving  a 
receipt  for  the  same,  also  without  designating  the  particular  cotton  covered  by 
It.  He  then  died.  At  the  time  of  his  death  only  seventy  bales  remained  In  the 
hands  of  the  warehouseman,  the  balance  baying  been  delivered,  under  orders 
of  court,  to  parties  who  had  successfully  claimed  ownership  and  possespion 
thereoL  In  a  contest  (for  the  balance  of  the  cotton  on  hand)  between  the 
pledgee  of  the  warehouse  receipt  and  the  administrator  of  the  succession  of 
the  depositor— ^eid;  that  the  former  was  eatitled  to  recover  the  cotton.  Cut- 
ters vs.  Baker,  2  An.  672;  Williams  vs.  Finer,  10  An.  277;  Oamroach  vs.  Floyd,  10 
An.  3S1 ;  Connery  vs.  Webb,  12  An.  272;  Newton  vs.  Gray,  10  An.  67. 


\  FPEAL  from  the  Oivil  Judicial  District  Court  for  the  Parish  of 
Orleans.     TMardf  J. 


A 


James  McOonnM  for  Plainti£P,  Appellant. 


Farrar,  Leake  &  LenUe  and  Chritien  d;  Sutkan  for  Public  Ad  minis* 

fcrmtor,  Appellee: 

The  estate  of  Marx  being  insolvent  the  Public  Administrator  repre- 
sents the  creditors,'  and  was  a  third  person  qtioad  the  State 
National  Bank. 

No  valid  pledge  has  been  proved  as  against  the  Public  Administrator, 
who  is  a  third  person,  he  representing  the  creditors  of  S.  E. 
Marx,  his  estate  being  insolvent.  14  An.  875;  16  An.  165;  32 
An.  586;  81  An.  865;  Art.  8158,  Revised  Oivil  Oode. 
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Where  the  possession  of  the  pledgor  is  not  sufficiently  complete  to 
prevent  sabstitntion,  the  pledge  is  not  valid.  46  An.  1046 ;  96 
U.  8.  476. 


E.  W,  HuntingUm  and  JET.  L.  Dvfour  for  Defendants,  Appellees. 


Argued  and  sabmitted  December  5,  1896. 
Opinion  handed  down  January  4,  1897. 
Rehearing  refused  February  1,  1897. 


Statbmbnt  of  thb  Case. 

Plaintiff  alleges  *<  that  on  the  12th  day  of  January,  1894,  Simon  B. 
Marx,  then  a  cotton  factor  in  good  commercial  standing  in  this  city, 
applied  to  the  State  National  Bank  for  and  obtained  a  loan  of  eigbt 
thousand  dollars,  giving  as  collateral  security  five  negotiable  ware  - 
house  receipts  issued  by  the  Louisiana  Cotton  Press,  Bryant  & 
Mathers,  proprietors." 

'<  These  receipts  were  dated  on  the  11th  day  of  January,  1894,  aii<] 
certified  that  the  Louisiana  Cotton  Press  had  received  from  S.  B. 
Marx  (in  the  aggregate)  two -hundred  and  twenty -five  bales  of  cot- 
ton in  their  warehouse,  marked  as  per  margin  (<' marks  various") 
^<  to  be  delivered  upon  return  of  this  receipt  properly  endorsed." 

'<  The  word  'negotiable '  was  stamped  by  Bryant  &  Mathers,  in  red 
ink,  across  the  face  of  each  certificate  before  they  were  issued. 
That  these  facts  determined  the  commercial  value  of  tl^ese  certlfl- 
cates  as  collaterals,  and  rendered,  absolute  the  condition  expressed 
on  the  face  of  the  receipt,  that  the  number  of  bales  specified  in  each 
receipt  would  be  ''  delivered  only  upon  the  return  of  the  receipt 
properly  endorsed." 

<<The  bank  made  this  loan  applied  for  by  Mr.  Marx  solely  on  the 
credit  of  these  five  certificates.  A  pledge  note,  in  the  form  usual 
in  the  banks,  was  then  executed,  in  which  the  two  hundred  and 
twenty- five  bales  of  cotton  called  for  by  the  five  receipts  were 
pledged,  and  notice  was  on  the  same  day  sent  to  Bryant  &  Mathers 
that  the  bank  held  in  pledge  the  five  receipts,  specifying  the  num- 
bers and  amounts.  Ten  days  later,  to-wit,  on  the  22d  of  January, 
1894,  Mr.  Marx  died.    On  the  day  after  Marx'  death  a  meeting  of 
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the  board  of  directors  of  the  bank  was  called  and  the  matter  was 
sabmitted  to  them  for  action,  and  apprehending  that  legal  com- 
plications with  the  estate  of  Marx  might  arise  from  delay,  the 
board  adopted  a  resolation  authorizing  Mr.  John  M.  Parker  to  de- 
mand, receive  and  sell  the  cotton."  * 

"  On  the  28d  of  January,  at  8  o'clock  p.  m.,  Mr.  John  M.  Parker 
proceeded  to  the  Louisiana  press,  tendered  the  five  certificates  daly 
endorsed  by  S.  E.  Marx,  and  demanded  the  two  hundred  and  twenty - 
five  bales  of  cotton.  To  this  demand  the  first  reply  of  Mr.  Mathers 
was  that  "  as  no  marks  were  specified  on  these  warehouse  receipts, 
they  did  not  know  which  cotton  to  deliver  us,"  and  subsequently 
a  positive  refusal  was  given." 

"  The  refusal  to  deliver  was  made  on  the  28d,  and  the  first  seizure 
by  any  party  claiming  the  cotton  was  not  made  until  the  26th — three 
days  after  the  refusal." 

*Copy  of  note  and  aot  of  pledge  annexed  to  plalntill'B  petition : 

*<  Nxw  Orleans,  January  12, 1894. 

'*  On  demand  after  date,  I  promise  to  pay  to  the  State  National  Bank  of  New 
Orleans,  or  to  the  order  of  Its  cashier,  at  the  banking  house  of  said  bank,  in  United 
States  notes.  National  Bank  notes  or  gold  coin,  eight  thousand  dollars,  for  value 
received,  with  interest  at  the  rate  ot  7  per  cent,  per  annum  after  date  until  paid. 
To  aeenre  this  obligation  and  any  other  liabilities  to  said  bank  now  existing  or 
wbicti  may  hereafter  arise,  I  do  hereby  pledge  to  said  State  National  Bank  or  its 
assigns,  as  collateral  security  for  said  note  and  other  liabilities  (226)  two  hundred 
and  twenty-flve  bales  cotton  in  Louisiana  Press,  and  agree  to  give  addi- 
tional security  to  keep  up  the  present  margin  wheneyer  the  market  value  of  the 
above  collateral  should  decline.  And  in  the  event  of  failure  to  make  good  such 
mar;gin  within  twenty-four  hours  after  notice  so  to  do,  or  in  the  event  of  prompt 
paynnent  of  this  note,  according  to  its  tenor,  said  bank  or  its  president  or  cashier 
is  oereby  authorized  to  sell  or  cause  to  be  sold,  without  the  intervention  of  courts 
of  jastiee,  and  without  notice  to  me  or  the  public,  at  public  or  private  sale,  at  its 
or  Ilia  option,  all  or  any  part  of  said  collaterals,  applying  the  net  proceeds  first  to 
the  payment  of  expenses  incurred  by  said  sale,  to  the  discharge  In  part  or  whole 
of  tbis  note,  any  surplus  to  be  applied  at  the  option  of  the  bank  or  Its  officers  to 
the  payment  of  any  of  my  liabilities  to  said  bank  now  existing,  or  which  may 
hereafter  arise.  In  case  of  deficiency  I  promise  to  pay  said  bank  the  amount 
thereof  forthwith  after  such  sale,  with  8  per  cent,  interest.  I  hereby  also  agree 
thas  on  failure  to  comply  and  pay  said  obllgatloa  as  hereinabove  stipulated,  I 
shall  by  the  mere  act  of  said  failure  be  adjudged  to  be  In  default  without  any 
demand  or  notice  whatsoever.  In  case  of  a  sale  of  collaterals,  said  State  National 
Banlc  or  tne  holder  of  any  liability  hereby  secured  may  become  the  purchaser 
thereof  without  any  right  of  redemption  on  my  part. 

'*  (Signed)  Simon  S.  Marx." 

The  Hve  warehouse  receipts  referred  to  are  identical  in  form,  all  bearing  date 
January  11, 1894.  Four  of  them  are  receipts  (each)  for  fifty  bales  of  cotton,  while 
the  fifth  Is  a  receipt  for  twenty-five  bales. 

The  following  is  a  copy  of  one  of  the  first  four: 

"  Marks  No.  499.    N.  O.,  January  11, 1894. 

and  Received  from  Simon  E.  Marx, 

number  in  our  warehouse,  fifty  (60) 

of  bales  bales  cotton  marked  as  per  m  <rgin, 

various  to  be  delivered  only  upon  the  return  of 

00  this  receipt  properly  endorsed, 

bales.  (Signed)  Louisiana  Cotton  Press, 

**  BBTAKT  &  Mathers. 
"  Endorsement  on  back  of  receipt 
**  (Signed)  Simon  B.  Marx." 
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'*  Bryant  &  Mathers,  having  refUBed  to  comply  with  the  obligation 
of  their  certificates,  which  was  to  deliver  two  hundred  and  twenty  - 
five  bales  of  cotton  on  return  of  the  receipts  properly  endorsed, 
the  bank  brought  suit  to  recover  the  damages  sustained  by  their 
refusal." 

The  answer  of  defendants  sets  up : 

1.  That  in  the  course  of  business,  Simon  E.  Marx  at  various  timea 
stored  various  lots  of  cotton  in  their  press,  and  for  the  cotton  so 
stored  they  issued  at  his  request  cotton  press  receipts  certifying^ 
that  they  held  a  certain  number  of  bales  of  cotton  of  various  marks 
stored  in  their  press  by  Marx. 

2.  That  these  receipts  were  similar  in  form  and  purport  to  those 
customarily  issued  by  the  various  cotton  presses  of  this  city,  and 
negotiated  by  the  various  banks,  and  particularly  to  those  issued  by 
the  Louisiana  Press  to  Simon  E.  Marx,  and  negotiated  by  the  State 
National  Bank. 

3.  That  there  were  receipts  outstanding  for  two  hundred  and 
seventy -five  bales  of  cotton  of  various  marks  stored  by  Simon  E. 
Marx,  and  there  were  two  hundred  and  seventy -five  bales 
of  cotton  to  represent  the  same  in  defendants'  press  under  defend- 
ants' control  at  the  time  of  the  issuance  of  said  receipts,  where  they 
still  are,  with  the  exception  of  such  bales  as  have  been  taken  from 
defendants  by  judicial  process  in  various  suits  to  which  the  plaintiff 
bank  was  made  a  party,  and  in  which  it  appeared. 

4.  That  defendants  were  simply  the  custodians  of  the  cotton, 
Tosponsible  in  law  for  its  retention  until  the  receipts  issued  for  the 
same  were  returned  for  cancellation,  or  the  property  was  taken 
from  them  ,by  judicial  process,  and  they  were  not  in  law  or  justice 
guarantors  of  the  title  of  Marx  to  the  cotton. 

5.  That  they  admitted  a  demand  was  made  by  John  M.  Parker  & 
Go.  in  behalf  of  the  State  National  Bank,  on  January  28,  1894,  for 
two  hundred  and  twenty- five  bales  of  cotton,  and  a  tender  was  made 
by  him  of  the  five  cotton  press  receipts  sued  on,  but  they  denied 
that  they  refused  to  deliver  any  cotton. 

6.  That  they  averred  the  truth  to  be  as  follows:  That  they  in- 
formed said  Parker  that  they  held  in  their  press  and  under  their  control 
a  number  of  bales  of  cotton,  sufficient  to  cover  all  the  cotton  press 
receipts  issued  by  them  to  Marx,  but  as  Marx  had  not  set  aside 
a  specific  number  of  bales  of  special  marks  for  each  receipt,  and 
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tiiere  being  no  description  of  marks  as  usually  given  in  such  cases, 
accompanying  the  order  for  delivery  and  the  receipts,  defendants 
vere  without  information  as  to  the  sabject,  and  onable  to  point  out 
wbftt  cotton  was  covered  by  the  receipts,  but  oifered  to  deliver  said 
coliton  when  pointed  oat  and  identified  by  said  State  National  Bank 
udasid  Parker. 

7.  That  the  fact  was  notorious  and  must  have  been  known  to 
plaintiff  when  said  warehouse  receipts  were  endorsed  to  them,  that 
geaerally  cotton  factors  in  this  city  are  not  the  owners  of  cotton 
atoz«d  by  them  in  the  presses  of  this  city. 

8.  That  by  proper  inquiry,  plaintiif  would  have  ascertained  that 
Harz  was  not  the  owner  of  the  cotton  represented  by  the  press 
receipts  issued  to  him  by  Bryant  &  Mathers,  and  had  no  interest 
therein  which  authorized  him  to  pledge  same. 

9.  That  plaintiff  could  have  protected  itself  under  the  law  provid- 
iog  for  the  issuance  of  cotton  press  receipts,  by  requiring  before 
effecting  a  loan  to  him  from  Marx,  proof  of  the  ownership  of  the 
property  pledged,  and  if  any  loss  has  fallen  on  said  plaintiff,  it  was 
due  to  its  failure  to  take  the  proper  and  prudent  precautions  in  the 
premises. 

10.  That  at  no  time  during  the  life  of  Marx  was  any  demand  made 
bj  the  bank  to  designate  the  specific  marks  of,  or  set  aside  the 
apeciflc  bales  covered  by  each  of  the  press  receipts  held  by  it,  and 
ittd  plaintiff  made  such  a  demand,  defendants  could  have  called  on 
Simon  E.  Marx  to  designate  and  set  aside  the  cotton  covered 
by  each  receipt. 

The  succession  of  Simon  E.  Marx,  the  holder  of  a  receipt  for  fifty 
bales  of  cotton  of  the  two  hundred  and  seventy- five  bales  stored  at 
the  Louisiana  Press  by  him,  and  remaining  there  at  the  time  of  his 
death,  was  made  a  party  to  the  suit,  and  answered  by  setting 
up  the  iUegality  of  the  pledge  of  the  receipts  to  the  plaintiff  bank, 
and  claiming  the  cotton. 

There  was  judgment  rejecting  plaintiff's  demand,  and  from  that 
judgement  this  appeal  has  been  taken. 


The  opinion  of  the  court  was  delivered  by 

NiCHOiJUB,  O.  J.  The  defendants  in  this  case  are  the  proprietors  of 
the  Louisiana  Press  in  the  city  of  New  Orleans,  in  which  parties  are 
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in  the  habit  of  Btoring  cotton  for  a  consideration.  Among  th^ir  cns- 
tomers  was  one  Simon  E.  Marx,  who,  daring  the  season  of  1898  and 
1894,  stored  several  thousands  of  bales  in  their  warehouse.  Marx 
died  on  the  22d  of  January,  1894.  At  the  time  of  his  death  the  State 
National  Bank,  plaintiffs  herein,  were  the  holders  of  the  five  receipts, 
feigned  by  the  defendants,  which  they  annexed  to  their  petition,  in 
which  they  acknowledged  that  they  had  received  from  Marx  two  hun- 
dred and  twenty- five  bales  of  cotton,  to  be  delivered  only  upon  the 
return  of  the  receipts  properly  endorsed,  while  the  succession  of 
Marx  held  a  similar  receipt  for  fifty  bales.  After  Marx's  deaths 
plaintiffs  made  a  demand  upon  the  defendants  to  deliver  to  them 
two  hundred  and  twenty- five  bales  of  cotton,  notifying  them  that  if 
they  did  not  do  so  they  would  hold  them  responsible  for  the  value  of 
he  same.  The  bank,  immediately  upon  receiving  the  receipts^  had 
notified  defendants  that  they  were  the  holders  of  the  same  under  Marx* 
endoreemiefaU  Defendants  having  failed  to  deliver,  for  the  reasons 
assigned  by  them  in  their  answer  to  plaintiffs'  supplemental  peti* 
tion,  the  present  suit  was  instituted.  Prom  the  evidence  it  would 
appear  that  the  cotton  presses  in  New  Orleans  very  frequently  hold, 
for  some  length  of  time,  cotton  in  store  for  their  customers  without 
issuing  directly  to  them  receipts  for  the  same  at  all ;  that  when  they 
are  called  on  so  to  do,  the  storer  determines  the  wording  of  the 
receipts  as  well  as  the  number  of  bales  for  which  receipts  are  to  be 
issued.  The  usual  form  of  the  receipt  is  that  shown  by  this  record, 
in  which  the  marks  upon  the  bales  are  referred  to  simply  as  beings 
'<  various,"  modified,  when  requested  so  to  do,  by  entering  on  the 
margin  oi  the  receipts  the  special  marks  which  were  on  the  articles 
stored  at  the  time  of  storage.  It  frequently  happens  that  outstand- 
ing receipts  having  been  brought  in  and  surrendered,  new  receipts 
are  given  either  for  a  larger  or  smaller  number  of  bales  than  those 
originally  receipted  for.  It  results  from  the  facts  above  stated  that 
the  dates  of  the  receipts  do  not  fix  with  certainty  the  date  of  actual 
receipt  of  the  different  lots  of  cotton  covered  by  them,  nor  do 
the  outstanding  receipts  show,  necessarily,  the  full  quantity  of  cot- 
ton on  storage  at  the  date  of  their  issuance.  They  do,  how- 
ever, recognize  that  the  press  has  on  storage  for  account  of  the 
storer,  at  the  dates  of  these  receipts,  a  number  of  bales  equal 
to  those  receipted  for.  The  custom  in  New  Orleans  seems  to  have 
been  to  deliver  cotton  from  the  presses,  not  by  force  of  the  snrren- 
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der  of  the  receipts  themselves,  daly  endorsed,  bat  only  when  sup- 
plemented by  a  direct  order  from  the  storer  accompanying  the 
receipts  on  which  the  particular  bales  to  be  delivered  were  desig- 
nated for  the  purpose  of.  identification  by  the  special  marks  .upon 
them.  The  practice  which  has  grown  up,  of  leaving  a  portion 
of  the  stock  in  the  warehouse  entirely  uncovered  by  receipts,  while 
other  portions  are  receipted  for  by  receipts,  in  some  instances 
specifying  the  precise  marks  upon  the  bales,  and  in  others  reciting 
in  respect  to  the  marks  simply  that  they  were  '<  various,"  seems  to 
iiave  been  adopted  to  give  more  freedom  of  action  to  storers  in  their 
commercial  transactions  than  they  would  have  if  each  lot  of  cotton 
was  immediately  receipted  for  as  received  by  a  receipt  identifying 
the  particular  lot  received  by  its  special  marks.  The  idea  prevail- 
ing among  the  cotton  press  proprietors  is,  that  so  long  as  the  out- 
standing receipts  issued  by  them  calls  for  only  a  given  number 
of  bales  of  cotton  without  specification  of.  marks,  their  whole  obli- 
gation consists  in  retaining  in  their  hands  a  number  of  bales  corre- 
sponding to  that  mentioned  without  regard  to  what  particular  bales 
are  so  retained — that  the  storer  in  spite  of  the  issuing  of  the  receipts 
by  the  press  to  him  preserves  full  power  of  control  as  to  the  particular 
lots  to  be  afterward  delivered,  by  subsequently  executing  to  themi 
orders  to  deliver  certain  cotton  specially  designated  in  the  order — in^ 
other  words,  that  the  holders  of  receipts  for  cotton  wherein  the  cotton 
is  referred  to  simply  as  cotton  marked  with '/  various  "  marks  have  but 
a  floating  or  inchoate  right  which  could  attach  only  to  the  residuum 
(whatever  it  might  be)  remaining  on  nand  after  the  special  orders 
given  by  the  storer  had  been  exhausted,  or  until  they  themselves 
acquired  fixed  rights  on  an  order  from  the  storer  designating  specific 
cotton.  They  look  upon  a  designation  in  the  receipts  themselves  of 
tbe  special  marks  which  were  upon  the  cotton  receipted  for  or  the 
snbseqaent  designation  or  fixing  of  specific  cotton  by  the  storer  in 
an  order  directed  to  them,  coupled  with  a  surrender  of  the  receipt, 
as  the  exclusive  means  of  identification  of  the  bales  falling  under  the 
operation  of  the  receipts  given,  and  they  do  not  appreciate  that  any 
other  condition  of  affairs  should  or  ceuld  render  them  liable  to 
holders  of  their  receipts.  The  practice  which  we  have  alluded  to  i^ 
not  only  a  very  loose  but  a  very  dangerous  one  to  all  parties  relying 
upon  it.  Under  its  operation  as  claimed,  a  factor  having  stored  in  a 
press  several  lots  of  cotton,  part  of  which  he  could  legally  sell  or 
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pledge  and  part  of  which  he  could  not  legally  pledge  for  his  own 
debt,  can  leave  a  part  of  it  unreceipted  for  and  cause  to  be  executed 
to  himeelf  epecial  receipts  for  a  limited  number  of  bales,  leaving  their 
identity  (so  far  as  the  receipts  themselves  are  concerned)  undeter- 
mined. He  can  then  pledge  these  special  receipts  to  a  bank  for  a 
loan  of  money,  but  before  the  particular  cotton  to  be  covered  by 
the  receipts  is  fixed  in  favor  of  the  bank  or  pledgee,  he  caxi 
aell  the  cotton  which  he  was  authorized  to  sell  or  pledge 
to  a  third  person,  and  through  the  instrumentality  of  an 
order  directed  to  the  press,  ordering  them  to  deliver  that 
specific  cotton  to  parties  named,  he  can  withdraw  it  from 
the  possession  of  the  proprietors  of  the  warehouse,  and  from 
the  possible  operation  of  the  warehouse  receipts,  and  drive  the 
holders  of  the  receipts  into  an  unsuccessful  litigation  with  the  own- 
ers of  the  cotton  stiil  on  hand  (O.  G.  1921,  1922).  The  lenders,  in 
the  end,  will  find  themselves,  unless,  under  exceptional  circum  - 
stances,  the  holders  of  worthless  pieces  of  paper.  Even  if  matters 
in  some  given  case  did  not  go  to  the  full  extent  here  supposed,  the 
lenders,  under  the  operation  of  this  loose  practice,  might  be  driven, 
in  execution  of  their  collaterals,  upon  a  worthless  grade  of  cotton ; 
whereas,  had  they  taken  the  simple  precaution  of  causing  the  marks 
of  specific  cotton  to  be  inserted  in  the  receipts,  they  would  have 
been  amply  protected.  So  long  as  business  men  elect  to  deal  in  this 
way,  in  order,  by  affording  commercial  facilities  to  their  customers, 
to  retain  their  business,  they  must  not  be  surprised  that  they  should 
occasionally  be  called  upon  to  suffer  loss. 

The  proprietors  of  warehouses,  in  following  this  same  course  of 
dealing,  are  also  taking  upon  themselves  risks  which  they  evidently 
underrate.  It  is  not  essentially  necessary  to  a  liability  on  their  part 
for  cotton  receipted  for  by  them,  either  that  the  marks  upon  certain 
specific  cotton  should  be  inserted  in  the  receipts,  nor  that  the  storer 
should  by  subsequent  special  order  directed  to  them  designate  the 
particular  cotton  to  be  covered  by  their  receipt.  A  certain  condi- 
tion of  facts  dehors  the  receipts  themselves  and  dehors  the  direct 
order  of  the  storer  might,  'as  between  themselves  and  the  holder 
of  their  receipts,  fix  a  liability  upon  them.  (Id  certum 
est,  0.  C.  1917,  1918).  We  do  not  propose  to  enter  into  an 
examination  of  cases  of  possible  responsibility  on  their  part. 
One  of  the  witnesses  on  the  stand   (Mr.  Heyward)  a  cotton  press 
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proprietor,  showed  that  he  realized  a  very  probable  danger  in 

a  CBJBB  anpposed  by  himBelf.    He  said  that  if  upon  a  given  date  he 

l&ad  a  gflven  receipt  for  two  hundred  and  twenty -five  bales  of  cotton 

^c  marks  various,"  when  the  identical  number  and  no  more  were 

then  actually  on  hand,  he  would  not  permit  the  storer,  who  subse- 

•qnently  stored  with  him  two  hundred  and  twenty -five  other  bales, 

to  draw  out  the  first  lot  of  cotton  by  special  order,  without  the 

simultaneous  surrender  of  the  particular  outstanding  receipt  which 

he  had  given.  Under  that  condition  of  things  he  evidently  considered 

the  identity  of  the  cotton  covered  by  the  receipt  fixed  by  the  facts 

of  the  case,  and  that  under  his  own  contract  he  would  have  to  hold 

that  particular  cotton  for  the  benefit  of  the  holder  of  the  receipt 

g;tven,  as  the  owner  had  lost  control  over  it,  and  it  was  no  longer 

aabject  to  transfer  by  him  or  attachment  or  seizure  by  his  creditors; 

that  matters  would  stand  as  if  without  the  receipt  the  storer  had 

•directed  to  them  an  order  in  favor  of  the  bank  to  deliver  to  it  the 

cotton  in  the  warehouse  on  the  11th  of  January,  and  they  had  ac- 

-cepted  the  order.    In  this  case  not  only  had  the  warehouse  receipts 

been  endorsed  by  Marx,  but  the  bank  had  immediately  notified  the 

defendants  of  the  transfer  or  assignment  of  the  receipts.     Hennen's 

IMgest,  oerbo  '<  Attachment,"  page  186,  No.  2,  page  138,  No.  1;  page 

139. 

If,  in  the  case  thus  assumed  by  the  witness,  there  had  been  two 
outstanding  receipts  instead  of  one  covering  the  exact  number  of 
bales  then  on  hand,  the  fact  that  these  receipts  did  not,  on  their  face, 
specify  any  particular  cottonjwould  complicate  the 'situation  between 
the  two  parties  holding  them ;  the  difficulty,  however,  would  be  one 
of  "  evidence,"  and  one  claimant  by  having  transferred  to  him  the 
rights  of  the  other  could  dispose  of  that  trouble.  In  the  absence  of 
such  transfer  the  holders  of  tl\e  two  receipts  would  prorate  the  pro- 
ceeds of  the  cotton,  holding  them  against  the  claims  of  other  par- 
ties. 

We  think  the  issue  in  this  particular  case  a  restricted  one.  Are 
the  defendants  liable  to  plaintiffs  under  the  special  state  of  facts 
shown?  We  think  not.  Plaintiffs  claim  through  a  pledge  dated  Jan- 
oary  12,  1894,  of  receipts  which  call  for  no  particular  cotton.  The 
most  they  can  claim  is,  that  the  defendants  should  legally  account 
for  the  cotton  in  store  for  account  of  Simon  E.  Marx  on  the  11th  and 
12th  of  January,  1894.    Now  of  the  number  then  on  hand,  two  hun- 
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dred  and  four  bales  have  in  suits,  brought  against  these  defendants, 
and  to  which  plaintiffs  were  made  parties,  been  decreed  to  have  be- 
longed to  the  plaintiffs  in  those  suits.  Defendants  were  ordered  to 
deliver  the  same  to  the  claimants,  the  coart  holding  that  Marx  did 
not  have  possesRion  under  circumstances  such  as  to  justify  or  war- 
rant his  pledging  the  same. 

The  judgments  in  those  cases  bind  the  plaintiffs  and  conclnsiyelj 
relieve  the  defendants  in  respect  to  them.  In  calling  the  plaintiffs 
into  those  cases,  defendants  performed  their  duty.  The  defendants 
in  receipting  for  the  cotton  did  not  warrant  the  title  of  the  storer 
nor  the  circumstances  of  his  possession.  Insurance  Go.  vs.  Kiger, 
180  U.  S.  852,  856. 

Plaintiffs  claim  that  there  were  one  hundred  and  twenty -six  bales 
of  cotton  in  the  press  on  the  11th  and  12th  of  January,  which  Marx 
sold  on  the  11th  and  which  defendants  delivered  on  the  12th  of  Jan- 
uary, 1894,  to  Townsend,  Oowie  &  Co.,  under  orders  from  the 
vendor,  and  that  defendants,  with  knowledge  of  their  outstanding 
receipts  and  that  they  had  been  pledged  to  them«  should  have  held 
them  for  their  benefit. 

The  evidence  establishes  that  on  the  11th  of  January,  Marx  sold 
one  hundred  and  twenty- six  bales  of  cotton  to  Townsend,  Oowie  & 
Co.,  then  stored  in  defendants'  warehouse;  that  at  that  time  there 
were  outstanding  receipts  in  his  hands  which  defendants  had  issued 
to  him ;  that  the  latter  declined  to  deliver  the  cotton  to  the  vendee 
until  these  receipts  should  have  been  produced  and  surrendered; 
that  Marx  undertook  to  do  so ;  that  in  anticipation  of  this  being  done 
on  that  day  (the  11th),  the  receipts  were  drawn  up,  which  plaintiffs 
now  hold,  which  were  to  recognize  the  balance  of  cotton  on  hand 
after  the  delivery  to  Townsend,  Oowie  &  Co.  That  Marx  did  not 
produce  and  surrender  the  receipts  held  by  him  until  the  12th ;  that 
on  their  surrender  on  that  day,  the  delivery  of  one  hundred  and 
twenty -six  bales  was  made  to  his  vendees,  and  thereafter  the 
receipts,  which  had  been  dated  on  the  day  before  upon  the 
supposition  that  the  outstanding  receipts  would  have  been  then  sur- 
rendered, were  delivered  to  Marx,  who  having  them,  pledged 
them  to  the  plaintiff  bank.  We  think  it  was  right  and  proper 
that  the  circumstances  under  which  the  new  receipts  were  dated, 
as  of  the  11th  instead  of  the  12th  of  January,  should  be  shown. 
Plaintiffs'  pledge  bore  date  of  the  12th,  and  there  is  nothing  to  show 
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that  they  had  any  knowledge  of  the  fact  that  Marx  owned  the  cotton 
which  was  Bold  and  delivered  to  Townsend,  Oowie  &  Oo.,  or  that  it  was 
in  defendants'  warehonse.  They  did  not  act  on  the  strength  of  that 
particnhir  cotton,  bat  relied  upon  the  simple  fact  that,  at  the  date  of 
the  receipts,  defendants  held  in  store  for  accoant  of  Marx  two  hun- 
dred and  twenty-five  bales  of  cotton.  This  quantity  they  did  in  fact 
have.  When  defendants  issued  the  new  receipts  all  outstanding 
receipts  had  been  called  in.  Plaintiffs  had  no  rights  of  any  kind  then 
in  existence.  When,  on  the  12th  of  January,  Marx  (after  having 
received  the  new  receipts)  offered  them  for  pledge  to  the  plaintiffs, 
it  was  their  duty,  if  it  was  their  expectation  or  their  wish  to  be  pro- 
tected by  particular  cotton,  to  insist  upon  the  insertion  of  marks 
which  would  specifically  designate  it,  or  that  the  pledgor  should  give 
an  order  for  delivery  supplementing  the  uncertain  description  of  the 
cotton  receipted  for.     G.  O.  1922,  1923. 

Plaintiffs  claim  that  if  defendants  had  delivered  to  them  when 
called  upon  to  do  so,  the  cotton  which  was  subsequently  declared  to 
have  been  the  property  of  the  plaintiffs  in  the  various  suits  and  to 
have  been  illegally  attempted  to  be  pledged  by  Marx,  the  present 
complications  would  not  have  arisen ;  that  they  would  have  received 
and  disposed  of  it.  Defendants  reply  that  they  themselves  were  in 
danger  in  the  premises  and  justified  in  taking  the  action  they  did, 
and  that,  even  if  plaintiffs  had  received  the  cotton  and  sold  it,  they 
would  and  should  have  been  held  legally  liable  to  the  actual  owners  for 
improperly  converting  to  their  own  use  property  belonging  to  another 
person,  and  that  the  ultimate  result,  so  far  as  plaintiffs  were  con- 
cerned, would  be  of  no  benefit  to  them.  We  think  that  defendants 
were  justified  in  protecting  themselves,  and  that  plaintiffs'  claims 
presented  from  the  particular  standpoint  we  are  now  considering, 
are  without  fonndation.     O.  C.  2812. 

After  deducting  the  cotton  on  hand,  which  was  sold  and  delivered 
to  Townsend,  Oowie  &  Oo.,  and  that  which  was  decreed  to  belong  to 
persons  other  than  Marx,  there  remained  in  the  possession  of  the 
defendants  on  the  12ch  of  January,  1894,  seventy- seven  bales  of 
cotton.  The  question  is,  as  between  the  plaintiffs  and  the  adminis- 
trator of  the  succession  of  Marx,  which  is  entitled  to  a  judgment  for 
its  recovery. 

The  administrator  of  the  succession  of  Marx  claims  them  as  holder 
of  a  receipt  issued  by  defendants  for  fifty  bales  of  cotton  of  ''  vari- 
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OUB  marks"  of  a  date  later  than  the  reoeipte  held  by  the  plaintiffs^ 
Both  claim  under  receipts  not  specifically  describing  the  cotton  re* 
ferred  to.  With  its  delivery  of  this  cotton  the  relations  between 
the  defendants  and  Marx  will  come  to  an  end.  Defendants  standi 
indifferent  as  to  whom  it  should  be  decreed.  The  lower  coort  ad- 
judged the  property  to  defendant  for  general  distribution. 

Were  Marx  still  alive  and  the  present  contest  one  between  him: 
and  the  plaintiffs,  we  think  he  coald  scarcely  be  permitted  to  come- 
in  competition  with  the  creditor  to  whom  he  had  assi^^ned  those 
press  receipts.  (Salzman  vs.  His  Creditors,  2  Rob.  241;  Blood  vs. 
VoUers,  6  An.  786;  Neuton  vs.  Gray,  10  An.  67).  It  is  true- 
that  as  between  certain  parties  and  under  certain  circumstances  the 
want  of  specification  of  the  precise  property  covered  by  the  at- 
tempted pledge  would  result  in  the  most  serious  conseqaences ;  but,, 
as  between  Marx  himself  and  the  State  National  Bank,  we  think: 
matters  were  in  snch  a  condition  as  would  have  forced  him  to  recog- 
nize the  rights  of  the  bank  over  this  remnant  on  hand.  By  the 
process  of  exhanstion  and  the  force  of  circumstances  it  would  have 
been  demonstrated  that  the  only  cotton  to  which  the  receipts  were 
applicable,  and  which  he  could  legally  pledge,  was  this  particular^ 
cotton.  He  would  be  forced  in  order  to  give  any  effect  to  his  con- 
tract to  recognize  the  bank's  rights. 

The  receipts  as  written,  it  is  trae,  do  not  express  in  terms  that 
defendants  will  deliver  to  Marx  or  his  order  two  hundred  and  twenty- 
five  bales  of  cotton  on  the  surrender  of  the  receipt.  They  declare 
that  defendants  have  received  that  number  of  bales  of  cotton  from 
Marx,  which  are  deliverable  only  upon  surrender  of  the  receipt 
duly  endorsed.  It  is  by  reason,  we  suppose,  of  the  peculiar  phrase- 
ology of  the  receipts  that  they  have  not  been  deemed  sufficient  of 
themselves  and  by  themselves  to  call  for  a  delivery,  and  that  a  spe- 
cial order  from  the  storer  has  been  required  to  be  produced  supple- 
menting and  to  accompany  them.  We  find  that  the  defendants  have- 
written  across  the  receipts  the  word  '*  negotiable."  Defendanta 
contend  that  these  words  have  no  force  or  significance;  that ''  negoti- 
ability "  is  a  <<  legal  result "  of  a  fact  only,  and  cannot  be  brought, 
about  by  stipulation  or  contract.  We  are,  however,  to  con- 
sider whether,  in  placing  that  word  upon  the  receipts,  the  de- 
fendants did  not  intend  to  contract  to  consider  the  receipts^ 
as  written,    a   promise    on    their  part    <<  to  deliver  to  Marx  or 
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to  his  order,"  and  carry  those  words  practically  asd  sabstan- 
tislly  into  the  receipts,  even  granting  that  these  words,  in  addi- 
tion to  the  endorsement  of  the  storer  of  the  goods,  wonld  be 
necessary  to  be  inserted  in  the  receipts  to  operate  a  transfer  or 
anigDment  of  the  same.  We  think  it  was  clearly  the  intention  of 
the  parties,  idither  that  the  receipts  themselves  when  endorsed  in 
blank  should  import  an  order  for  the  delivery  of  the  cotton  to  the 
holder,  or  that  Marx  shoold  sabseqneiftly  give  substantial  order  for 
delivery  supplementing  the  receipts,  [f  Marx  were  alive  to-day, 
cUdming  the  cotton  as  against  the  bank,  we  think  he  would  be  under 
a  legal  obligation  to  execute  an  order  on  the  defendants  for  the 
delivery  to  the  plaintiffs  of  the  cotton  now  on  hand;  law  and  equity 
wonld  call  for  his  doing  so,  and  *' equity  considers  that  done  which 
shonld  be  done."  The  bank  hctd^  before  the  death  of  Marx^  notified 
defendants  that  it  held  their  receipts  for  the  cotton  on  hand  on  the  let 
of  January,  1894,  under  Marx^e  endorsement. 

Bat  Marx  having  died,  we  are  to  consider  the  effect  of  that  fact 
apon  the  rights  and  obligations  of  parties.  The  question  now 
iB  whether,  there  being  no  parties  claiming  special  fixed  rights  upon 
this  remnant  of  cotton,  either  by  way  of  purchase  or  privilege,  and 
the  contest  being  narrowed  down  between  plaintiffs  (holding  under 
a  pledge  which  might  be  imperfect  in  some  respects  as  to  certain 
parties  and  under  cerbaim  circumstances)  and  the  mass  of  ordinary 
creditors  of  the  succession  of  Marx,  represented  by  the  administrator 
of  that  succession,  the  defect  in  the  bvidbnob  of  the  pledge  is  to  work 
any  change  in  the  situation  from  what  it  would  have  been  were  Marx 
alive,  and  he,  and  not  his  succession  representative,  were  one  of  the 
contesting  parties.  We  think  it  does  not.  The  ordinary  creditors  of 
a  person,  in  the  absence  of  fraud,  hold  under  the  rights  of  their 
debtor.  Gardiner,  judge,  in  Oandee  vs.  Lord,  2  N.  J.  269,  declared 
that  *'  in  creating  debts,  or  establishing  the  relations  of  debtor  and 
creditor,  the  debtor  is  accountable  to  no  one  unless  he  acts  male  fide. 

•  *  *  The  claims  of  other  creditors  upon  the  debtor's  property 
are,  through  him  and  subject  to  all  previous  liens,  preferences  or  con- 
veyances made  by  him  in  good  faith.  Any  deed,  judgment  or  assur- 
ance of  the  debtor,  so  far  at  least  as  they  conclude  him,  must  iAbtop 
HIS  ORBDITOB8  and  all  others."  This  doctrine  may  be  too  broadly 
Btatefl,  but  not  too  much  so,  in  our  opinion,  for  the  purposes  of  this 
case.     [Succession  of  Nash,  48  An.,  p.  1573 ;  Nicolopulo  vs.  Creditors, 
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a?  An.  472;  Webre  tb.  Beltran  &Oo.,  47  An.  195;  Baldwin,  Recorder, 
vs.  McDonald,  48  An.  1460.]  We  think  the  jadgment  of  the  District 
Goart  in  rendering  judgment  in  favor  of  the  saccesBion  of  Simon  E. 
Marx,  recognizing  it  to  be  the  owner  of  the  remnant  of  cotton 
(seventy- seven  bales)  now  on  storage  in  the  Louisiana  Press,  stored 
therein  by  Simon  E.  Marx,  and  ordering  its  delivery  by  the  defend- 
ants to  the  administrator  of  the  saccession  of  Simon  E.  Marx  to  be 
by  him  accounted  for  in  due  course  of  administration,  is  erroneous, 
except  in  so  far  as  it  recognizes  the  ownership  of  said  cotton  to  be 
in  the  succession  of  Simon  E.  Marx — ^to  that  extent  the  judgment  of 
the  District  Oourt  in  favor  of  the  succession  of  Marx  is  correct,  and 
it  is  hereby  affirmed;  beyond  that  it  is  annulled,  avoided  and 
reversed.  Hepp  vs.  Qlover,  15  La.  461;  Deloach  vs.  Jones,  18  La. 
447;  Frazier  vs.  Wilcox,  4  R.  517;  Marston  vs.  Denberry,  15  An.  519. 

For  the  reasons  herein  assigned)  it  is  ordered,  adjudged  and 
decreed  that  the  defendants  do  deliver  to  the  plaintiffs  the  seventy- 
seven  bales  of  cotton  now  on  storage  in  their  press,  the  Louisiana 
Press,  which  were  therein  stored  by  Simon  E.  Marx,  the  said  cotton 
to  be  received  and  sold  by  the  State  National  Bank  and  the  proceeds 
applied  by  the  bank  as  far  as  they  extend  to  the  payment  of  the 
promissory  note  of  Simon  E.  Marx,  of  which  it  is  the  holder,  for  eisrht 
thousand  dollars  with  interest  thereon,  which  note  was  referred  to 
in  plaintiff's  petition  and  filed  in  evidence  herein — the  court  recog- 
nizing and  decreeing  that  payment  of  said  note  stands  secured  as  to 
its  payment  by  pledge  upon  the  cotton  herein  ordered  to  be  delivered 
by  defendants  to  the  plaintiff. 

In  the  event  of  the  defendants,  Bryant  &  Mathers,  failing  to  make 
delivery  to  the  plaintiffs,  the  State  National  Bank,  of  the  cotton 
herein  ordered  to  be  delivered  by  them  to  said  bank,  it  is  ordered, 
adjudged  and  decreed  that  there  be  judgment  in  favor  of  the  plaintiff, 
the  State  National  Bank,  and  against  the  defendants,  Bryant  & 
Mathers,  for  the  value  of  each  bale  of  said  cotton  not  delivered,  the 
value  of  each  bale  being  hereby  fixed  at  forty  dollars. 

It  is  ordered,  adjudged  and  decreed  that  the  judgment  appealed 
from  in  favor  of  the  defendants,  Bryant  &  Mathers,  and  against  the 
plaiiftiff,  the  State  National  Bank,  be  and  the  same  is  hereby  annulled, 
avoided  and  reversed,  and  judgment  is  hereby  rendered  in  favor  of 
the  plaintiff  bank  against  the  defendants  as  hereinbefore  decreed, 
with  costs  in  both  courts. 
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No.    12,885. 
C.  BSBNT  RiCHABD  VS.  SOUTHBBN  BUILDINa  AND  LOAN  ASSOCIATION. 

The  coDtraot  by  which  a  party  becomes  the  owner  of  shares  of  the  stock  of  a 
baildiogand  loan  association  to  be  paid  for  in  instalments  running  through 
1  long  series  of  years,  and  borrows  from  the  association  on  his  stoclc,  the  in- 
terest on  the  loan  being  6  per  cent,  per  annum,  is  not  to  be  trented  as  a  iisurl " 
oas  loan,  the  payments  supposed  to  constitute  the  usury,  by  the  terms  of  the 
contract  being  made  on  the  stock  debt,  not  the  loan. 

A  PPBAL  from  the  Twelfth  Judicial  District  Oonrt  for  the  Parish  of 
^  Calcasieu.   Beady  J. 


Edward  L,  Wells  for  Plaintiff,  Appellee. 


WiUvams  A  Sugar  and  Carroll  A  Carroll  for  Defendant,  Appellant. 


Argued  and  submitted  February  18,  1897. 
Opinion  handed  down  March  15,  1897. 
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The  opinion  of  the  court  was  delivered  by 

MHiLBB,  J.  The  defendant  appeals  from  the  judgment  maintain- 
ing in  part  the  plaintiff's  injunction  to  restrain  the  sale  of  his  prop- 
erty under  the  executory  process  obtained  by  defendant  on  the 
pUdntiff's  note,  secured  by  mortgage. 

The  case  involves  the  contract  of  the  plaintiff,  a  shareholder  in  the 
defendant  corporation,  and  a  borrower  from  it.  As  we  gather  from 
the  record  the  outline  of  the  character  of  these  building  and  loan 
associations,  the  party  seeking  a  loan  becomes  the  owner  of  the 
shares  of  the  association  to  an  amount  double  the  amount  of  the 
desired  loan.  In  this  case  the  loan  sought  was  two  thousand  dollars,, 
and  the  number  of  shares  of  which  plaintiff  became  the  owner  was 
forty  shares  of  one  hundred  dollars  each,  one  of  which,  in  the 
argament  it  is  stated,  he  carries  for  the  benefit  of  the  company, 
and  the  other  for  his  own.  To  secure  a  mortgage  or  vendor's  lien 
for  the  note  of  the  borrower,  which  is  for  an  amount  equal  to  the 
number  of  shares,  in  this  case  four  thousand  dollars,  the  borrower 
and  shareholder  transfers  his  property  to  the  association,  which 
transfers  it  back  to  him  for  his  note  corresponding  with  the  amount 
81 
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of  the  shares,  and  thas  besides  the  special  mortgage  the  association 
gets  the  vendor's  lien  to  secure  the  note.  The  borrower  pays 
nothing  for  his  stock  at  the  time,  bat  is  required  to  pay  a  moderate 
amoant,  in  this  case  seventy  cents  per  month,  on  each  share,  giving 
a  long  period  to  pay  for  the  stock,  and  as  we  understand  it,  the 
stockholder  is  to  be  credited  also  with  the  dividends  anticipated 
from  the  profits  of  the  association,  which,  of  course,  if  realized, 
will  lighten  the  payments  and  shorten  the  maturity  of  the  stock. 
On  the  loan  he  makes  no  payments,  except  the  interest  at  six  per 
cent.  Whenever  the  stock  payments  and  dividends  thereon  equal 
the  value  of  his  shares,  the  stock  and  the  loan  are  canceled.  Failure 
to  make  the  payments  gives  the  right  to  forfeit  the  stock  and  makes 
the  debt  exigible,  but  when  demanded  before  payment  by  the  stock 
instalments,  the  stock  is  allowed  a  credit  (in  this  case  of  one  thousand 
six  hundred  and  four  dollars)  in  consideration  of  the  liquidation  of 
the  loan  earlier  than  contemplated,  owing  to  the  default  of  the  share- 
holder in  the  payments  required  of  him  by  the  contract.  In  this  case 
the  shareholder  defaulted  after  twenty-nine  payments  on  his  stock, 
and  is  in  arrears  for  interest.  He  is  credited  in  the  petition  for 
arrears  of  interest,  and  also  with  the  sixteen  hundred  and  four  dol- 
lars, called  the  unearned  premium,  for  the  abridged  period  of  the 
loan  occasioned  by  his  default,  and  in  the  briefs  it  is  brought  to  our 
notice  that  his  stock  not  forfeited  will  entitle  him  to  its  value, 
if  claimed  by  him,  and  if  not  claimed,  but  kept  in  force  by  the 
required  payments,  will  secure  for  him  the  benefits  of  a  shareholder. 

The  petition  of  the  association  claimed  the  amount  of  the  note 
with  the  stipulated  interest  from  July  1,  1895,  to  which  date  interest 
is  paid.  The  petition  of  plaintiff  for  the  injunction  alleged  that  he  bor- 
rowed only  two  thousand  dollars;  was  entitled  to  credit  for  two  thous- 
and dollars  on  the  note ;  to  the  credit  besides  for  his  payment  on  the 
stock;  admits  an  indebtedness  of  twelve  hundred  and  eighty  dollars, 
and  claims  damages  for  the  dissolution  of  the  writ  of  seizure  and 
sale.  The  judgment  of  the  lower  court  treated  the  transaction  as  a 
loan,  maintained  the  injunction  to  the  extent  of  six  hundred  and 
eighty -six  dollars  and  fifty  cents,  allowing  all  payments  on  the  stock 
as  credit,  and  this  appeal  by  defendant  followed. 

There  is  a  motion  to  dismiss  the  appeal  on  the  ground  that  the 
answer  admitting  an  indebtedness  of  twelve  hundred  and  eighty 
dollars,  and  the  amount  claimed  in  the  petition  being  two  thousand 
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three  handred  and  ninety- six  dollars  that  the  controversy  only  as  to 
the  difTerence,  is  below  the  amount  necessary  to  give  this  court  juris- 
diction. We  find  no  brief  in  support  of  the  motion  and  presume  it 
is  waived.  The  plaintiff's  claim  is  for  a  sum  in  excess  of  our  jurisdic- 
doii,and  we  see  no  reason  to  dismiss  the  appeal. 

It  is  urged  by  the  defendant  that  the  transaction  was  a  mere  loan 
to  bim  of  two  thousand  dollars ;  that  the  excess  of  his  note  over  that 
amoQDt  is  not  to  be  deemed  a  premium  on  the  loan,  hence  is  not 
demandable,  and  that  all  the  payments,  except  those  for  interest,  are 
to  be  imputed  on  the  notes.  This  theory  was  adopted  by  the  lower 
eoQit.  It  is  difScult  to  reconcile  this  defence  with  the  contract  in  the 
record.  A  mere  loan  of  two  thousand  dollars  would  not  be  linked 
witb  the  transfer  of  forty  shares  of  stock  to  the  borrower,  imposing 
the  burden  on  him  of  payment,  as  well  as  entitling  him  to  the  bene- 
3t8  of  a  shareholder ;  nor  would  a  single  loan  be  accomplished  with 
:he  stipulation  that  payment  on  the  stock,  with  the  dividends  accrn- 
^  on  it,  would  cancel  stock  and  loan.  The  plaintiff  made  the  appli- 
cation for  the  loan  with  the  distinct  statement  it  was  on  his  shares ; 
that  all  payments  by  him,  other  than  interest,  were  to  be  imputed  to 
the  stock;  and  the  method  of  payment  of  loan  and  stock,  and  that 
default  of  these  payments  would  mature  the  note,  were  well  defined 
in  tbe  contract.  The  plaintiff  received  the  two  thousand  dollars ;  has 
bad  the  benefit  of  it  at  six  per  cent. ,  along  with  the  rights  conferred 
on  him  as  a  shareholder.  With  these  obligations  imp  sed  and  the 
rights  secured  to  him  under  the  contract,  he  has  evinced  his  own 
appreciation  of  the  contract,  and  paid  for  a  period  the  interest  on  the 
lean  and  the  required  payments  on  the  stock.  We  can  not,  there- 
fore, without  disregarding  the  contract  placed  before  us  and  the 
plaintifTs  interpretation  of  it  manifested  by  his  acts,  treat  it  as  a 
mere  loan  on  usurious  interest,  as  alleged  in  the  answer  and  con- 
tended in  argument. 

These  building  and  loan  contracts  have  been  frequently  considered 
by  the  courts  of  other  States;  the  stipulations  of  the  agreement 
^tween  the  association  and  the  shareholders  and  borrower  have  been 
^abject  to  careful  analysis,  and  the  mutual  benefit  of  the  shareholder 
ud  borrower,  as  well  as  the  association,  proposed  to  be  secured  has 
been  exhibited  as  the  prominent  feature  of  the  contract.  With  some 
contrariety  of  views,  our  appreciation  is  that  the  tendency  of  the 
<^eciBion8  have  been  to  sustain  the  contracts.     Associations  of  this 
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character  are  viewed  as  formed  to  secure  to  the  shareholders  the- 
privilege  of  borrowing  on  their  stock;  partioipating  in  the  profits 
that  may  be  derived,  and  at  the  same  time  extingaishing  their  obli- 
gations to  the  association  by  paying  interest  on  the  loans  and  by 
accming  dividends  and  small  monthly  payments  on  the  stock.  In  a 
case  before  as  recently  the  decisions  of  other  States  were  reviewed,, 
and  we  npheld  the  validity  of  the  premium  the  shareholder  was 
required  to  pay.  American  Homestead  Oompany  vs.  Linigan,  46 
An.  1119. 

In  accordance  with  the  charter  of  the  association  the  plaintiff  is 
allowed  a  voluntary  credit  of  sixteen  hundred  and  four  dollars.  We 
are  not  enabled  to  appreciate  on  what  basis  this  amount  is  adjusted, 
but  no  argument  is  addressed  to  us  to  show  the  credit  should  be 
greater.  The  plaintiff,  treating  his  obligations  as  that  of  a  borrower, 
insists  his  stock  payments  should  be  imputed  on  his  loan.  But  under 
his  contract  the  payments  were  on  his  stock,  of  which  he  remains 
I  owner  with  the  right  to  obtain  its  withdrawal  value.     We  find  no 

!  basis  to  give  the  credits  he  claims. 

^  It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 

'  the  lower  court  be  avoided  and  annulled,  and  it  is  now  ordered, 

I  adjudged  and  decreed  that  plaintiff's  injunction  be  dissolved;  that 

I  defendant's  writ  of  seizure  and  sale  be  reinstated,  maintained  of  fall 

I  force  and  executed,  and  that  plaintiff  pay  costs. 


No.  12,380. 

^^  Oscar  Auqusth  Duvernbt  vs.  Morgan's  Louisiana  &  Tbxab  Rail- 

road AND  Steamship  Company. 

The  passenger  alighting  from  the  train  stopping  at  the  meal  station,  attempting, 
under  circumstances  fully  apprising  him  of  the  risk,  to  reach  the  eating  house 
by  passing  so  close  to  the  baggage  car  while  the  baggage  is  being  unloaded  am 
to  be  injured  by  a  trunk  falling  on  his  foot,  has  no  claim  for  damages,  though 
the  passage  he  chooses  to  select  is  used  by  passengers,  there  being  another 
path  to  the  e-tting  house  as  convenient  and  direct,  free  from  all  risk  or  obstruc- 
tion, and  provided  by  the  oompany  for  passengers  to  reach  the  eating  house. 

A  PPEAL  from  the   Seventeenth   Judicial   District   Court  for  the^ 
-^     Parish  of  Lafayette.    DeBailloriy  J. 


Orther  C.  Mouton  for  Plaintiff,  Appellee. 
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Submitted  on  briefs  February  16,  1897. 
Opinion  banded  down  March  15,  1897. 


The  opinion  of  the  conrt  was  delivered  by 

Miller,  J.  The  plaintiff  sues  for  damages  for  injuries  caused  by 
a  heavy  trunk  faUingon  his  foot  from  the  baggage  car  of  the  defend- 
ant's train  on  which  the  plaintiff  was  a  passenger.  The  defendant 
appeals  from  the  judgment  awarding  plaintiff  one  thousand  dollars. 

The  facts  snbstantially  are,  that  plaintiff,  in  undertaking  to  pass  in 
front  of  the  baggage  car  when  the  baggage  was  being  unloaded  at  a 
railroad  station,  received  the  injury  for  which  he  claims  damages. 
The  passage  on  which  the  plaintiff  was  when  the  accident  occurred 
is  about  ten  feet ;  on  one  side  was  the  train  of  cars,  on  the  other  the 
baggage  room  of  the  depot  building,  and  in  front  of  this  room  was 
the  baggage  car,  with  its  open  door  to  permit  the  unloading  of  the 
baggage ;  on  this  space  between  the  baggage  car  and  the  baggage 
room,  when  the  plaintiff  attempted  to  pass,  was  a  truck,  a  number 
of  trunks,  so  occupying  the  narrow  passage  as  hardly  to  leave  room 
for  any  one  to  go  by ;  as  plaintiff  approached  the  car  porter,  but  a 
few  feet  in  plaintiff's  front,  was  in  the  act  of  moving  away  a  trunk 
JQst  unloaded,  and  the  trunk  that  fell  on  plaintiff's  foot  was  being 
shoved  from  the  car,  the  plaintiff  in  his  progress  reaching  the  front 
of  the  car  at  the  moment  when  the  trunk  in  its  descent  struck  his 
foot.  The  train  had  stopped  at  the  station  to  afford  the  passengers 
the  opportunity  for  a  meal.  The  plaintiff's  purpose  in  alighting  from 
the  train  was  to  obtain  letters  he  expected  at  that  place,  and  to  par- 
take of  the  meal,  for  which  fifteen  minutes  was  allowed.  The  pas- 
sage along  which  he  walked  led  him  to  the  place  to  get  his  letters, 
and  also  to  a  plank  walk  laid  from  the  railroad  track  to  the  eating 
honse,  and  it  is  in  evidence  that  passengers  used  that  passage 
to  reach  the  eating  house,  though  it  led  the  plaintiff  by  the  baggage 
car  where  the  unloading  of  trunks  was  being  effected.  There  was, 
however,  another  way  provided  by  the  company  for  passengers 
to  reach  tbe  eating  house ;  one  of  the  witnesses  calls  it  the  regular 
path,  and  it  is  shown  to  be  as  'sonvenient  and  direct  as  that 
the  plaintiff  chose  to  selec^ . 
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The  arg^ament  for  the  plaintiff  is  in  great  part  devoted  to  the 
proposition  that  the  pathway  on  which  he  walked  was  nsed  by  the 
train  passengers  with  the  knowledge  and  assent  of  the  company ; 
that  the  path  was  connected  with  the  plank  walk  leading  to  tbe 
eating  honse,  and  while  there  is  some  variance  in  the  testimony,  it» 
general  tendency  is  to  show  that  the  path  selected  by  plaintiff  was 
used  as  mach  as  the  other  to  reach  the  eating  honse,  hence  plaintiff 
contends  he  had  the  right  to  be  there  and  to  protection  from  tbe 
alleged  imprudence  of  the  company's  employees  in  unloading  the 
baggage  car.  The  line  of  aathority  on  which  plaintiff  relies  is  an  - 
doabtediy,  to  the  effect  that  all  portions  of  the  railroad  depot,  per- 
mitted to  be  nsed  as  approaches,  standing  places  or  exits,  the  pas- 
senger is  entitled  to  use  for  purposes  incident  to  his  travel.  The 
text  writers  lay  down  the  rule  and  our  jurisprudence  affirms  it. 
Hutchison  on  Carriers,  Sec.  561  et  seq,;  Sullivan  vs.  Railroad  Co. 
89  An.  800. 

In  our  view,  however,  there  is  another  principle  that  must  exert 
controlling  influence  in  our  decision.  The  plaintiff  knew  the  path 
he  chose  led  by  the  baggage  car  from  which  the  trunks  had  to  be 
unloaded.  It  is  true  the  company  used  no  skids,  but  it  does  seem 
to  ua  the  plaintiff  had  the  intimation  of  the  process  of  unloadins^ 
quite  as  effectively  as  that  by  skids  projecting  from  the  car.  The 
impetus  of  the  trunk  derived  from  skids,  if  used,  would  have  caused 
in  all  probability  the  trunk  t<>  come  in  contact  with  plaintiff's  foot 
with  greater  force.  There  was  the  truck  lying  in  front  of  the  baggage 
car;  the  trunks  already  unloaded  lying  around  obstructing  the  pas- 
sage, provoking  the  remark  of  passengers  like  plaintiff  attempting  to 
go  by,  *'  there  was  no  room,  the  trunks  were  in  the  way,  they  were 
loading  and  unloading;"  the  porter  was  a  few  feet  in  plaintiff's  front 
removing  a  trunk  just  unloaded ;  the  baggage  car,  with  its  open  door 
plainly  denoting  the  purpose,  was  on  his  left  in  full  view,  and  as 
plaintiff  in  his  approach  came  near,  the  employee  was  in  the  act  of 
shoving  the  trunk  that  in  its  descent  struck  the  plaintiff's  foot.  Giving; 
due  Wbisht  to  the  fact  there  was  no  one  posted  there  to  warn  the  ap- 
proaching passenger,  it  seems  to  us  the  surroundings  gave  all  the 
admonition  any  other  warning  could  convey.  Under  all  these  cir- 
cumstances the  plaintiff  continued  his  progress,  passing  so  dose  to 
the  car  as  to  receive  the  falling  trunk  on  his  foot.  We  observe,  too, 
that  but  a  slight  deflection  on  his  part,  had  he  paid  any  attention,  to 
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the  right,  would  have  saved  him.  The  petition  alleges  the  trunk  was 
thrown  from  the  car,  hut  the  testimony  shows  no  such  method,  and 
it  is  clear  to  us,  with  ordinary  care,  the  plaintiff  could  have  come  to 
DO  harm  from  that  mode  of  unloading. 

In  this  class  of  cases  the  law  regards  the  conduct  of  the  plaintiff 
in  connection  with  the  injury  of  which  he  complains.  If  imprudent 
himself,  he  can  not  recover  unless  his  neglect  is  overshadowed  by 
greater  neglect  or  recklessness  of  the  other  party,  so  as  to  make 
it  in  legal  contemplation  the  cause  of  the  accident.  We  find  no  such 
relation  of  plaintiff's  imprudence  with  that  imputed  to  the  defendant, 
when  it  is  considered,  too,  that  the  defendant  had  provided  another 
way  to  the  eating  house  free  from  any  obstruction  or  risk,  as  direct 
and  convenient  to  the  eating  house  as  that  plaintiff  chose,  though 
longer  for  that  other  purpose  of  plaintiff  in  alighting.  We  are  con- 
strained to  hold  the  accident  was  due  to  plaintiff's  imprudence  in 
seeking  under  the  circumstances  to  pass  the  baggage  car,  and  because 
with  the  other  perfectly  safe  way  provided,  he  selected  that  attended 
with  the  risk  he  encountered  and  from  which  he  suffered.  Wharton 
on  Negligence,  Sec.  861;  Johnson  vs.  Oanal  &  Claiborne  Railroad 
Company,  27  An.  53-64. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  avoided  and  annulled,  and  it  is  further  ordered 
and  adjudged  that  plaintiff's  suit  be  dismissed  with  costs. 


No.  12,308. 
Paxtii  Lbcoubt  vs.  D.   S.   Gastbr,   Supbrintbndhnt  op 

POLIOB,    BT    ALS. 
An  {njnnctlon  will  not  issae  to  restrain  tbe  execution  of  a  criminal  statute. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
*  *^     Thiard,  J.  ~^~~W 

118     233 


E,  A.  O^Sullivan  for  Plaintiff,  Appellant. 


Samuel  L.  Oilmore,  City  Attorney,  for  Defendant,  Appellee. 


Argued  and  submibted  March  4,  1897. 
Opinion  handed  down  March  15,  1897. 
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The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  plaintiff  alleges  that  he  is  a  licensed  restaurant 
keeper  and  retailer  of  spirituons,  vinons  and  malt  liqnors,  doing 
business  at  West  End,  a  place  of  reaort  for  recreation  and  health 
much  frequented  by  the  citizens  of  New  Orleans ;  that  he  conducts 
his  establishment  in  an  orderly  and  peaceful  manner,  and  in  strict 
■accordance  with  police  regulations. 

That  he  has  been  informed  and  believes  that  it  is  the  intention  of 
the  defendant  to  enforce  against  him  on  Sundays  the  provisions  of 
Act  18  of  1886,  known  as  the  Sunday  law,  and  that  in  the  enforce- 
ment of  said  law  he  (defendant)  proposes  to  close  up  his  said  estab- 
lishment and  thus  interfere  with  his  constitutional  right  of  carrying 
on  his  business.  That  his  aforesaid  business  is  lawful  and  recog- 
nized as  such  by  laws  of  the  State  and  city,  and  that  said  act  espe- 
cially exempts  localities  such  as  that  at  which  his  business  is  being 
prosecuted  from  its  operation  and  effect. 

For  the  foregoing  reasons  plaintiff  sought  and  prayed  for  a  writ  of 
injunction  to  prevent  the  defendant  from  closing  his  establishment 
as  proposed. 

To  this  petition  the  defendant  tendered  as  a  peremptory  excep- 
tion the  want  of  jurisdiction  of  the  District  Court  ratUme  materisB  et 
personsBj  and  same  having  been  sustained  by  the  judge  a  quo  and  the 
order  of  injunction  refused,  the  plaintiff  prosecutes  this  appeal. 

In  the  course  of  his  reasons  for  refusing  the  order  the  judge  said 
the  case  involved  an  interpretation  of  the  Sunday  law,  and  same 
was  beyond  the  jurisdiction  of  a  court  of  civil  jurisdiction  exclu- 
sively. 

In  State  ex  rel,  Oity  of  New  Orleans  vs.  Judge,  48  An.  1448,  a 
similar  question  was  raised  and  decided  and  in  the  course  of  oar 
opinion  we  said : 

<<Act  No.  18  of  1886  is  a  criminal  statute.  The  duty  was  imposed 
upon  relator  (defendant  here)  to  see  that  the  statute  was  executed. 
It  was  his  duty  to  arrest  all  offenders  against  that  statute.  No 
court  has  the  power  by  injunction  to  restrain  the  execution  of  a  criminal 
statute.  But  the  respondent  judge  says  the  law  does  not  apply  to  the 
plaintiff  in  injunction.  This  is  placing  an  interpretation  upon  a 
criminal  statute  that  is  within  the  jurisdiction  of  the  Criminal  Ooart. 

**  In  the  case  of  Hottinger  vs.  Oity,  42  An.  680,  it  was  said  the 
<!0urt8  of  this  State  have  no  power  to  issue  an  injunction  to  prevent  a 
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monicipal  corporation  from  enforcing,  by  anthorized  judicial  process, 
its  police  ordinances,  penal  in  their  nature,  enacted  for  the  promotion 
of  the  public  health. 

<<  Much  stronger,  therefore,  is  the  reason  that  no  court  can  enjoin 
the  execution  of  a  criminal  law  of  the  State,  or  the  officers  upon 
whom  devolves  the  duty,  from  enforcing  obedience  to  the  law." 

The  instant  case  can  not  be  distinguished  from  that  one ;  and  we 
adhere  to  the  opinion  and  ruling  therein. 

Judgment  affirmed. 


No.  12,378. 

Louis   QBUNEWALD  vs.     OOMMBRCIAIi    SOAP,     STAROH  AND   GANDLB 

Manufactory,  Limttbd.  ao  12921 

I  49    489 
Tbe  blank  in  the  antbentio  act  In  which  the  amount  of  the  debt  is  repeated  will    ,'113   359 

not  Titlate  the  act,  there  being  the  explicit  statement  of  the  debt  In  the  pre- 

yious  part  of  the  act  with  the  usual  confession  of  Judgment. 
When  the  plaintiff  is  the  holder  of  all  the  obligations,  matured  and  unmatured,  of 

the  mortgage  debt,  and  under  the  stipulations  in  the  act  sues  for  the  entire 

debt,  the  fire  per  cent,  attorney's  fees  stipulated  in  the  act,  may  be  included 

In  the  writ  as  part  of  the  costs  to  be  paid  from  the  proceeds  of  the  mortgaged 

property. 
Insurance  premiums  may  also  be  included  in  the  order,  when  the  amount  is  not 

in  excess  of  the  amount  allowed  in  the  act. 

APPEAL  from  the  Oivil  District  Oourt  for  the  Parish  of  Orleans. 
Ellis,  J. 


DinkeUpiel  &  Hart  for  Plaintiff,  Appellee. 


W.  8,  Benedict  for  Defendant,  Appellant. 


Argued  and  submitted  March  3,  1897. 
Opinion  handed  down  March  16,  1897. 


The  opinion  of  the  court  was  delivered  by 

MiLLBR,  J.  This  is  an  appeal  from  an  order  of  seizure  and  sale. 

The  writ  issued  on  a  petition  claiming  that  the  property  be  sold  to 
pay  the  attorney's  fees  on  the  full  amount  of  the  mortgage  bonds, 
ten  thousand  dollars  and  interest,   five   per  cent,  attorney's  fees 
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on  the  full  amount  of  the  debt  and  interest  due  being  stipulated 
in  the  act,  two  hundred  dollars  for  insurance  premiums,  and  the 
amount  of  the  past  due  coupons  three  hundred  dollars,  the  pur- 
chaser to  assume  up  to  the  amount  of  his  bid,  the  bonds  not 
due  secured  by  the  mortgage. 

The  errors  assigned  by  the  defendants  are  that  the  petition,  bonds 
and  coupons  do  not  authorize  the  order;  that  the  order  for  the  pay- 
ment of  five  per  cent,  attorney's  fees  on  the  full  amount  of  the 
bonds,  ten  thousand  dollars  past  due  coupons  and  interest,  is 
not  authorized  by  the  authentic  act,  and  that  the  order  for  payment 
of  two  hundred  dollars,  part  reimbursement  of  premiums,  is  not 
supported  by  authentic  evidence. 

When  mortgage  notes,  secured  by  the  same  mortgage,  are  held 
by  different  parties,  the  suit  on  one  or  more  does  not  authorize  the 
imposition  of  the  per  centum  of  the  attorney's  fees  on  the  whole 
amount  of  the  debt,  but  only  on  the  amount  sued  on  by  plaintiff. 
If  it  were  otherwise  the  five  per  cent,  might  be  claimed  in  every 
suit  brought  by  different  holders ;  but  in  this  case,  notwithstanding 
the  imperfect  record  brought  up  by  the  appellant,  it  is  apparent  the 
plaintiff  held  all  the  bonds  and  coupons  representing  the  entire 
debt,  ten  thousand  dollars,  and  under  the  stipulations  of  the  act  he 
brings  the  suit  to  sell  the  property  for  the  whole  debt.  We  think , 
therefore,  the  five  per  cent,  fee  can  be  claimed  on  the  full  amount  of 
the  mortgage  debt. 

In  respect  to  the  insurance  premiums,  the  act  stipulates  their  pay- 
ment up  to  two  hundred  dollars  for  payment  out  of  the  proceeds  of 
mortgaged  property.  With  that  stipulation,  the  writ  (not  in  the 
record  however,  but  we  presume  followed  the  order) ,  properly  di- 
rected the  payment  of  two  hundred  dollars  for  insurance  premiums. 

We  are  of  opinion  that  the  assignments  of  error  to  which  our 
attention  have  been  directed  in  the  argument  furnish  no  basis  for  us 
to  set  aside  the  order  of  the  lower  court. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  affirmed,  with  costs. 
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No.  12,297.  

40    401 

W.  R.  Nelson  vs.  Orescent  City  Railroad  Co.  50  204 

61    J 14 
ruder  our  Jurisprudence  It  Is  not  essential  In  a  suit  against  a  corporation  for  ~     — 
damages  caused  by  its  agent,  to  aver  that  the  corporation  had  the  power  to  dl04  201 
prevent  the  act  of  the  agent  and  failed  to  do  so.    Civil  Code,  Art.  2816, 2320»   ~49  loi 
Hart  vs.  Railroad  Co.,  1  Rob.  181 ;  27  An.  716;  37  An.  654.  /^  ^ 

If,  with  due  attention  tbe  motorman  of  a  street  oar  could  and  should  have  per-  -.  . 
ceived  a  child  of  tender  age,  on  or  straying  near  the  track,  under  circumstances  107  70i| 
indicating  the  great  danger  of  the  child,  the  motorman  sbould  seasonably  use 
the  preventive  means  to  avert  the  accident  and  his  failure  in  that  respect  result- 
ing in  injury  to  the  child  will  make  the  railroad  company  liable  for  the  Injury. 


40  491 

111  648 

40  401 

116  473 

117  261 


APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans.    PJ"^ 
EMw,  J.  Is  li 


Fenner^  Henderson  A  Fenner  for  Plaintiff,  Appellee. 


Farrarj  Jonas  &  Kruttschnitt  and  Thomna  J.  Semmea  for  Defendants,^ 
Appellants. 


Argued  and  sahmitted  January  7, 1897. 
Opinion  handed  down  February    16,  1897. 
Rehearing  refused  March  29,  1897. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  plaintiff  sues  for  damages  for  injuries  to  his 
minor  child  struck  by  an  electric  car  of  defendant,  thrown  to  the 
ground,  and  the  wheels  of  the  car  passing  over  the  legs  of  the 
child,  rendering  necessary  the  amputation  of  both,  the  petition 
charging  that  the  accident  was  due  solely  to  the  gross  carelessness 
of  the  defendant's  agent,  the  motorman.  The  defendant's  answer 
denies  the  imputed  negligence,  and  alleges  the  accident  was  due 
solely  to  the  fault  and  negligence  of  the  child  and  its  parents. 
Thereafter  the  defendant  excepted  that  the  petition  disclosed  no 
cause  of  action,  which  overruled,  the  case  was  submitted  to  the 
jury,  and  from  the  judgment  based  on  their  verdict  against  defend- 
ant for  thirty  thousand  dollars,  this  appeal  is  prosecuted. 

It  is  urged  that  the  petition,  containing  no  averment  that  the  de- 
fendant could   have   prevented  the  act  causing  the  damage,  dis- 
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closes  no  caase  of  action.  Civil  Code,  Arts.  2820,  2816,  2817.  In 
the  Napoleon  Code  the  exemption  relied  on  by  defendant  is  denied 
to  masters  and  confined  to  parents,  teachers  and  artisans  songht  to 
be  held  for  acts  causing  damage  committed  by  children  and  ap- 
prentices in  their  charge.  Napoleon  Code,  Art.  1884.  The  com- 
mentators on  that  Code  maintain  that  masters  must  be  deemed 
able,  by  selecting  careful  servants,  to  avoid  all  damages  arising  from 
their  acts,  and  hence  the  French  jorists  reach  the  conclusion  that 
inability  to  prevent  the  act  can  not  be  urgeo  by  masters  when  sought 
to  be  made  liable  for  damages  caused  by  their  servants.  Boilleaux 
thus  states  this  view:  ''Ces  derniers,"  referring  to  masters,  *^ne 
«'afifranchiraient  done  point  de  P  obligation  pdse  sur  euz,  en  off  rant 
de  pouver  qu'ils  n'ont  pu  empdcher  le  dommage;  la  loi  les  assu- 
jettit  H  la  responsabilit^  la  plus  entidre,  ils  doivent  s'lmputer  d'avoir 
pris  H  leur  service  des  gens  m^cbanl,  maladroit,  imprudents  ou  dont 
ils  ne  connaissaient  par  le  morality."  4  Boilleaux,  p.  765;  2  Mour- 
lin,  p.  890. 

The  framers  of  our  Code,  however,  have  extended  this  exemption 
given  by  the  Napoleon  Code  so  as  to  give  masters  the  same  defence 
of  inability  to  prevent  the  wrongful  act  of  their  servants,  given  by 
the  Napoleon  Code  to  parents,  teachers  and  artisans.  Civil  Code, 
articles  cited.  But  when  a  corporation  is  the  employer,  and  is  sued 
tor  the  wrongful  act  of  its  agent,  is  not  the  failure  of  the  corpora- 
tion to  exert  its  power  of  prevention,  manifested  by  the  act  itself  of 
the  imprudent  agent,  whose  act  is  that  of  the  principal  capable  of 
acting  only  through  its  agents?  The  prevention  the  Code  exacts, 
and  the  exercise  of  which  it  makes  a  shield  for  the  employer  against 
liability  for  his  servant's  acts,  is  obvious  in  its  application  to  natural 
persons.  But  if  the  corporation  acting  only  through  agents,  is  to  be 
•exempted  from  liability  for  its  agent's  acts,  on  the  theory  that  some 
preventive  power  must  be  shown  beyond  the  selection  of  the  incom  - 
petent  agent,  it  would  follow  that  no  corporation  could  be  made 
liable.  The  theory,  in  other  words,  would  seem  to  exclude  liability 
of  corporations  from  that  responsibility  for  the  neglect  and  impru- 
dence of  its  servants  imposed  by  the  laws  oh  all  masters. 

The  question  raised  by  the  exception  of  defendant  is  not  new  in 
our  jurisprudence.  In  suits  against  individuals  asserting  their 
liability  for  acts  of  their  agents,  our  courts  have  applied  the  exemp- 
tion from  responsibility  unless  there  was  averment  and  proof  the 
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principal  conld  and  did  not  prevent  the  act;  there  are  decisions  exact* 
ing  the  same  requirement  to  hold  corporations,  while  in  other,  and 
especially  the  decisions  of  later  years,  the  responsibility  of  the  prin* 
cipal  has  been  determined  with  no  reference  to  averment  or  proof 
on  this  point.    Palfrey  vs.  Kerr,  8  N.  S.  604;  Strawbridge  vs.  Tur- 
ner   &    WoodrafF,    8    La.    637;     Bael    vs.    New    York    Steamer, 
17  La.  646;  OoUingsworth  vs.  Oovington,  2  An.  406;  Fitzgerald  vs. 
Fergoson,  11  An.  896;  Poree  vs.  Gannon,  14  An.  606.     Bat  even  in 
the  earlier  decisions  applying  the  exemption  of  the  master's  liability 
for  the  servant's  act,  the  distinction  has  been  recognized  between 
the  principal,  a  natural  person,  and  the  corporate  principal.     Judge 
Martin  dealing  with  the  charge  of  the  lower  court  to  the  effect  that 
this  qualification  of  the  master's  liability  in  Art.  2299  of  the  old^ 
now  2819  of  the  new  Code,  had  no  application  to  a  corporation 
capable  of  acting  only  through  its  agents,  and  that  part  of  the  Oode 
bad  l>een  inserted  inadvertently,  sustained  the  charge,  though  not  of 
the  opinion  the  article  had  found  its  way  into  the  Oode  by  inad- 
vertence.    Marlatt  vs.  Levee  Steam  Ootton  Press  Company,  10  La. 
586.     In  another  case  of  similar  character,  this  court,  dealing  with 
this  part  of  our  Code,  observed  it  was  calculated  to  do  away  with 
the  responsibility  of  corporations,  still  was  our  law,  but  the  corpor- 
ation was  absolved  from  liability  on  the  ground  that  tbe  act  of  its 
agent  was  a  crime,  and  of  coarse  not  within  the  scope  of  the  func- 
tions entrusted  to  him.    Ware  vs.  Barataria  and  Lafourche  Canal,  16 
La.  169.     In  Hart  vs.  New  Orleans  &  Carrollton  Railroad  Company, 
1  Rob.  181,  this  court  held  the  lower  court  properly  refused  the 
charge  that  the  master  could  not  be  held  for  the  servant's  act  result- 
ing in  injury,  without  proof  the  master  could  have  prevented  the  act 
and  failed  to  do  so.     In  McCubbin  vs.  Hastings,  27  An.  716,  and  Van 
Amburg  vs.  Railroad  Company,  87  Au.  664,  the  last  being  a  suit 
against  a  corporation,  the  exemption  of  the  master's  liability  under 
consideration  here  was  discussed  and  limited.      In  the  long  line 
of   decisions  since  the  Hart  case,   tbe   principle  of    that    decision 
has  been  followed  through  without  discussion,  except  that  bestowed 
on  it  in   the  McCubbin  case,   27   An.  716,   and   the  Van  Amburg 
case,  87  An.  664.    The  reason  tbe  French  jurists  assign  for  deny- 
ing to  masters  the  exemption  from  liability  accorded  in  our  Code, 
that  they  must  be  presumed  able  to  select  competent  agents,  suggests 
that  the  ability  to  prevent  the  wrongful  act  of  the  servant  is  to  be 
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deemed  implied  when  the  master  is  sought  to  be  held  for  stich  acts. 
Whether  guided  by  the  reason  of  the  French  commentators  or  on  the 
theory  that  the  act  of  the  corporate  agent  is  to  be  regarded  as  that 
of  the  corporation,  oar  jorispmdence,  it  seems  to  as,  dispenses  with 
the  express  averment  in  snits  of  this  character  that  the  corporation 
coold  have  prevented  the  act  of  its  agent  and  failed  to  exert  that 
prevention. 

The  defendant  claims  that  the  testimony  prodnced  by  plaintiff 
should  have  been  excluded  because  containing  no  allegation  that 
the  child  or  those  having  him  in  charge  did  not  contribute  to  the 
accident.  On  this  point,  we  think  the  age  of  the  child,  and  that  he 
etrayed  from  the  banquette,  stated  in  the  petition,  dispensed  with 
greater  particularity  of  statement.  The  petition  alleging  the  acci- 
-dent  was  due  solely  to  the  gross  carelessness  and  want  of  care  and 
skill  of  defendant's  agent,  in  our  view,  is  a  sufficient  averment  in 
that  respect.  Besides,  the  defendant  claims  the  allegations  of  the 
petition  are  lacking  in  precision  and  fullness  in  regard  to  the  man- 
ner of  the  collision ;  the  relative  position  of  the  child  and  the  car ; 
hecause  <' the  speed"  of  the  child  crossing  the  street  and  the  car, 
are  not  given,  nor  the  lack  of  proper  signals  or  apparatus,  is  not 
charged,  and  other  deficiencies  are  suggested.  The  petition  avers 
the  time,  the  place  of  the  accident,  thac  the  child  was  run  down  by 
the  car,  his  legs  crushed  by  the  wheels,  and  this  was  due  solely  to 
the  carelessness  of  the  motorman.  There  was  no  call  for  any  greater 
detail  of  statement,  but  defendant  joined  issue.  Under  our  system 
of  pleading  requiring  a  concise  statement  of  the  cause  of  action,  we 
think  the  petition  was  sufficient,  especially  as  no  exception  to  the 
form  of  its  statements  was  interposed. 

The  accident  occurred  on  an  evening  in  June,  about  7:30  p.m. 
The  car  that  struck  the  child,  descending  Magazine  street,  was  of 
the  kind  called  the  ''summer  car,"  with  steps  on  either  side  and 
aeats  ranged  across  the  car.  On  that  street,  the  width  of  which  is 
thirty  feet,  there  are  the  ascending  and  descending  tracks;  the  de- 
scending track  being  nearest  to  the  right,  or  river  side  of  the  street. 
The  child  had  been  playing  on  the  banquette  on  the  left,  or  wood  side, 
4Uid  at  or  near  the  lower  corner  of  Constantinople  street.  Leaving 
the  banquette  in  his  course  to  the  opposite  side,  the  child  had 
strayed  to  a  point  in  the  street  close  to  the  line  of  rails  nearest  the 
wood  side  of  the  street  of  the  descending  track,  and  about  ten  feet 
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below  the  lower  bridge  or  crossing  from  one  to  the  other  side 
of  Constantinople  street.  At  that  point  the  child  came  in  contact 
with  the  side  step,  near  the  front  of  the  descending  car,  was  thrown 
to  the  ground,  his  legs  drawn  under  the  wheels  on  the  left  side  of 
the  car,  and  crushed  so  as  to  require  the  amputation  of  both, 
the  car  running  at  its  usual  speed  and  going  about  a  length  beyond 
the  spot  of  contact  before  its  motion  was  arrested. 

The  defendant  has  produced  the  testimony  of  passengers  in  the 
car  at  the  time  of  the  accident,  some  seated  on  the  side  of  the  car 
where  the  accident  occurred.  From  these  witnesses,  or  those  that 
could  see  we  have  the  statement  the  child  coming  out  from  the  wood 
side  ran  into  the  car;  one  testifies  she  saw  him  run  into  the 
aide  of  the  car,  and  felt,  to  use  her  words,  as  if  she  could  stoop  and 
pick  faim  up.  All  these  witnesses  speak  to  the  promptitude  with 
which  the  motorman  applied  the  brake  and  brought  the  car  to  rest 
in,  say,  forty  feet  from  the  lower]  crossing  of  Oonstantinople  street. 
Passengers,  even  if  seated  so  as  to  see  ahead,  are  not  apt  to  bestow 
attention  on  objects  near  the  tracks  in  their  front.  The  witnesses 
testify  to  the  preventive  measures  to  stop  the  car,  but  this  preven- 
tion was  exerted  when  their  attention  was  attracted  by  the  cry  of  the 
motorman,  an  alarm,  however,  not  given,  and  hence  could  not  have 
been  heard  until  the  car  was  close  to  the  child,  we  conclude  about  the 
upper  crossing,  and  the  child  was  struck,  say,  ten  feet  from  the  lower 
crossing.  That  the  application  of  the  brake  was  too  late  to  avert  the 
accident  is  demonstrated  by  the  accident  itself,  and  the  fact  the  car 
went  about  its  length  beyond  the  point  of  contact.  The  passenger 
testimony  does  not,  in  our  view,  materially  aid  in  the  solution  of  the 
important  question  whether  before  the  brake  was  applied  the  child 
shonld  not  have  been  perceived,  and  in  time  to  spare  him.  Another 
witness  for  the  defence  testifies  bis  attention  was  first  attracted 
by  hearing  ^*  Look  out  for  the  child!"  The  witness  looked  up 
and  saw  the  chUd  coming  out  near  the  second  post  below  the 
comer;  he  ran  out  just  below  the  crossing,  when  witness  first 
saw  the  child;  he  was  across  the  gutter  and  in  the  street;  he 
kept  going  up  and  ran  against  the  side  step  of  the  car.  We  con- 
clude it  was  the  cry  of  the  motorman  to  which  the  witness  refers,  and 
that  when  the  attention  of  the  witness  was  thus  attracted,  the  car 
was  then  about  the  upper  crossing,  the  point,  too,  where  the 
motorman  puts  the  car  when   the   child  was  first  perceived.     This 
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witness  was  seated  on  the  steps  of  his  residence  abont  one  hundred 
and  fifty  feet  below  Constantinople  street,  on  the  river  side  of  Maga- 
zine street,  and  his  opportunity  of  observation  was  the  space,  or 
rather  moment  between  the  cry  that  caUed  his  attention  and  the 
quickly  succeeding  contact;  his  view,  too,  was  soon  shut  off  by  the 
car  in  its  motion  intervening  between  the  witness  and  the  child 
thrown  down  on  the  side  of  the  car  furthest  from  where  the  witness 
was  seated.  The  motorman's  accoant  is,  in  substance,  the  car  was 
about  the  upper  crossing  when  he  first  saw  the  child;  that  he  hal- 
looed to  a  woman  on  the  banquette  come  and  take  or  catch  that 
child,  the  witness'  hand  then  on  his  reverse  and  brake;  that  the 
child  made  a  ^<  bulge  "  right  across  the  street  and  hit  the  car  on  the 
step,  and  the  witness  locates  the  child  about  ten  feet  below  lower 
crossing.  Another  witness  for  the  defendant  was  on  the  river 
side  of  Magazine  street,  about  fifteen  feet  from  the  Oonstantinople 
comer,  watching  the  children  playing  on  the  opposite  banquette ; 
he  testifies  he  saw  the  child  leave  the  second  post  from  the 
comer  and  *' shoot  "  across  the  street;  the  car,  the  witness  states^ 
was  then  crossing  Constantinople  street  with  its  fender  on  the 
down  side,  and  he  puts  the  child  about  twenty  or  thirty  feet  below 
the  lower  crossing;  the  witness  was  at  once  impressed  with  the 
child's  danger  when  he  saw  him  ^'  shoot "  across  the  street,  the  car 
so  close  at  hand.  The  witness,  we  think,  is  mistaken  in  the  distance 
he  puts  the  child  below  the  crossing.  In  another  aspect  his  observa- 
tion strikes  us  as  inaccurate.  He  puts  the  car  fender  on  the  lower 
crossing  when  he  saw  the  child  <^  shoot  across  the  street."  A  swift 
moving  car,  not  called  for  any  passenger  to  stop  on  the  comer,  movea 
through  ten  or  even  twenty  feet  in  an  almost  unappreciable  point 
of  time.  The  witness'  theory  assumes  that  a  two-year-old  child,  in: 
that  instant  of  time,  could  traverse  say  fifteen  feet  from  the  post 
on  the  banquette  to  where  he  was  struck  just  outside  the  descending^ 
rail.  The  statement  is,  in  our  view  at  least,  improbable.  It  must 
have  been  the  mere  glance  on  which  the  witness  relies  to  state  the 
relative  position  of  the  child  and  the  car.  His  testimony  would  con- 
vey the  inference  the  child  could  not  have  been  seen,  or  that  his 
movements  not  begun  until  the  fender  was  on  the  lower  crossing. 
But  the  concurrent  testimony  of  the  pas8en9:er8  when  the  motor- 
man  gave  the  alarm  and  his  own  testimony  is  that  the  car  was  on  or 
about  the  upper  crossing  when  the  child  was  first  perceived.     There 


FORTY-NINTH  ANNUAL  REPORTS,  1897.  497 

Nelson  vs.  Railroad  Oo. 

Is  other  testimony  for  the  defendant,  not  presenting,  however,  any 
phase  materially  different  from  that  indicated  hy  the  motorman  and 
the  witnesses  whose  statements  we  have  condensed  as  of  leading 
importance. 

The  plaintiff  has  produced  the  testimony  of  three  witnesses,  pres- 
ent at  the  time  of  the  accident,  one  of  whom,  with  greater  particn- 
larity,  testifies  in  effect,  he  observed  the  condnct  of  the  motorman 
before  he  reached  the  corner  of  Constantinople  street,  say  one 
hondred  feet  above  that  street;  that  his  attention  was  not  directed  to 
the  track  in  front  until  the  car  had  gone  nearly  fifty  feet  beyond 
where  witness  first  observed  him ;  that  witness  heard  him  halloo 
and  throw  np  his  hands  as  if  agitated ;  witness  then  looked  for  the 
4;aiise  of  the  motorman's  halloo,  and  perceived  the  child  coming 
across  the  street  walking  very  slow,  and  he  puts  the  child  below 
Constantinople  street,  about  twenty- five  feet.  The  witness  further 
testifies  the  motorman  did  not  apply  his  brake  promptly  after  his 
haUoo,  and  places  the  distance  from  the  point  of  the  halloo  to  where 
the  child  was  struck  at  sixty-two  feet.  The  two  other  witnesses, 
observing  the  transaction  from  the  same  point  as  the  first  witness, 
gave  confirmatory  testimony.  The  deep  significance  of  this  testi- 
mony against  defendant  is  obvious.  It  puts  the  child  approaching 
the  track  close  to  which  it  was  struck  in  full  view  of  the  motorman 
before  he  reached  Oonstantinople  street,  and  in  ample  time  to  stop 
the  car,  and  the  testimony  places  on  him  the  responsibility  for 
Qsing  no  preventive  means  to  arrest  the  car  until  he  had  gone  the 
distance  stated  by  the  witness,  with  the  result  of  striking  the 
child  sixty  feet  from  the  time  his  presence  near  the  track 
<»  crossing  the  street  was  perceived  by  the  motorman  and  aroused 
his  alarm.  The  testimony  has  been  assailed.  The  reason  given  by 
the  witness  for  close  observation  of  a  motorman  has  been  ques- 
tioned. His  statement  of  the  conduct  of  the  motorman  hallooing  and 
throwing  up  his  hands  has  been  contrasted  with  the  testimony  of  the 
car  passengers  to  his  prompt  action.  The  distance  of  the  car  from 
the  child;  that  traversed  by  the  car  after  the  child  was  struck,  the 
movement  of  the  child  and  other  particulars  stated  by  the  witness,  it 
is  urged  on  us  are  materially  variant  from  the  indisputable  facts  and 
the  other  testimony.  It  is  insisted  the  testimony  shows  the  witness 
was  not  in  the  position  he  indicates  in  describing  the  accident ;  that 
he  introduced  the  child's  father  to  counsel,  and,  in  other  modes, 
32 
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aided  the  proBecation  of  this  Bait,  all  of  which,  it  is  contended,  mili- 
tates against  his  testimony.  To  all  this  nrged  io  depreciation  of  the 
testimony  we  have  given  attention.  We  think  the  witness  acconnts  for 
the  notice  of  the  motorman's  movements,  and  we  can  not  assume  the 
cause  he  assigns,  is  fabricated.  In  connection  with  the  variance  of 
the  witness'  testimony  and  that  of  the  car  passengers  to  the  conduct 
of  the  motorman,  it  weighs  with  us  that  the  witness  and  the  two- 
others  were  in  the  motorman's  front  and  the  car  passengers  behind 
him;  the  attention  of  the  passengers  was  attracted  by  the  motor- 
man's  halloo;  these  witnesses  for  plaintiff  state  their  observation 
preceded  that  alarm  given  by  him.  There  is  a  discrepancy  of  the 
testimony  of  these  witnesses  for  plaintiff  and  the  other  testimony  as- 
to  distances,  the  movement  of  the  child  and  in  other  respects,  but- 
witnesses  with  equal  opportunities  of  observation  are  apt  to  differ  aa^ 
to  such  detaUs,  and  yet  be  truthful  in  purpose.  Between  the  wit- 
ness' statement  he  was  present  and  the  contradiction  on  that  point 
from  one  of  the  defence  witnesses  he  was  not,  we  must,  it  seems  to 
us,  adopt  the  afBrmative  statement.  An  eye-witness  of  a  railroad 
accident  injuring  the  child,  due  as  the  witness  thinks  to  the  careless- 
ness of  the  motorman,  is  apt  to  have  his  sympathies  enlisted  and  his. 
interest  aroused  in  the  prosecution  of  a  suit  brought  for  the  child. 
The  part  taken  by  the  witness,  in  connection  with  or  in  aid  of  this  liti- 
gation, does  not,  in  our  view,  do  more  than  create,  perhaps,  a  parti- 
sanship for  the  side  on  which  the  sympathy  of  the  witness  exists,  and 
that  possible  bias  we  have  considered  in  connection  with  the  testi- 
mony. But  these  witnesses  stand  before  us,  as  they  did  in  the  lower 
court,  unimpeached  for  veracity,  the  judge  of  the  lower  court  taking 
occasion  to  declare  his  conviction  of  the  failure  of  the  attack  on  the 
testimony.  Their  testimony  must,  therefore,  have  the  weight  before 
us,  with  due  allowance  for  variances  in  details,  and  attaching  appro- 
priate weight  to  the  testimony  in  substantial  respects. 

There  is  besides  the  testimony  of  four  persons  seated  on  a  bench- 
on  the  lower  side  of  Constantinople  street  in  a  position  to  see  the 
child  and  the  approaching  car,  at  least,  from  the  moment  it  appeared 
at  or  near  the  upper  crossing  of  Constantinople  street.  The  scream 
of  a  girl  on  the  corner  first  attracted  their  attention.  Oae  of  these- 
witnesses  testifies  in  effect,  he  turned  at  the  scream,  saw  the  child 
crossing  the  track,  the  dash-board  of  the  car  coming  round  (or  to> 
the  corner,  the  child  was  on  the  crossing,  but  along  with  this  lasU 
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statement,  ia  that  the  child  was  picked  up  ten  feet  from  the 
croeeingr-  Another  testifies,  in  effect  the  child  was  in  the  street 
croasing^,  and  in  another  place,  in  between  the  tracks  and  the  car  jnst 
coming  from  the  np-town  corner,  bat  on  a  preyioas  occasion  he  had 
stated  the  car  was  flye  feet  away ;  another  testified  in  effect,  he  saw 
the  little  one  go  (or  walk)  across  the  track,  in  another  place  he 
pots  the  child  between  the  tracks,  at  that  moment  the  car  close  by, 
be  does  say  sixty  or  seyenty  feet  away,  bat  this  Is  manifestly  a  mis- 
take, as,  in  oar  opinion,  from  the  witness'  position  he  coald  not  haye 
teen  the  car  at  that  distance;  another  of  these  bench  witnesses 
states  in  sabstance,  when  the  scream  attracted  his  attention  the  car 
was  on  the  np-town  side,  the  child  below  the  plank  walk  or  bridge 
just  abont  on  a  line  with  the  property  line,  or  three  feet  below,  with 
the  car  in  the  position  stated  by  him,  the  child  was  in  between  the 
tracks,  the  child  looked  back  at  the  scream.  There  are  other  wit- 
nesses who  testify  to  the  coarse  of  the  child,  the  point  it  had 
reached  and  the  position  of  the  car  at  the  npper  crossing.  In 
our  examination  of  the  testimony,  qaite  yolaminous,  we  haye  been 
g:oided  by  its  general  bearing  irrespectiye  of  minor  yariances  and 
haye  applied  by  the  correction  afforded  by  the  facts.  The  substan- 
tial concnrrence  of  these  bench  witnesses  is  that  the  child  was  in 
the  street  on  its  coarse  to  the  opposite  side  when  they  first  saw 
him,  and  their  testimony,  we  think,  establishes  with  reasonable 
certainty  he  had  neared,  if  not  reached,  the  spot  where  he  was 
strack,  when  the  car  was  at  the  npper  crossing.  If  the  child  had 
made  that  progress  when  the  car  reached  the  npper  crossing 
there  is  an  obyions  sap  port  to  that  testimony  which  puts  the  child 
in  the  street  before  the  car  had  reached  that  crossing.  If  so  there 
is  no  satisfactory  answer  why  he  was  not  seen  and  the  brake  applied 
before  the  motorman  states  he  first  saw  the  child.  Again,  if  the 
child  had  gone  as  far  as  indicated  by  the  bench  witnesses,  at  the 
moment  the  car  reached  the  upper  crossing,  it  is  fatal  to  the  theory 
of  the  sadden  bulge  across  the  street  when  the  motorman  on  the 
upper  comer  first  saw  the  child,  and  certainly  leayes  no  room  to 
suppose  the  child  left  the  second  post  and  ^'shot  across"  the 
street  when  the  fender  of  the  car  was  on  the  lower  crossing.  To 
our  minds  the  testimony  carries  a  persuasion  difficult  to  resist  that 
the  child  was  in  the  street  at  or  close  to  the  spot  he  was  struck 
before  the  motorman  saw  him,  and  oar  conyiction   based  on  the 
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whole  testimony  is  that  the  child  coald  and  should  haye  been  seen 
by  the  ipotorman  in  time  to  avert  the  accident.  The  presence  of  a 
child  of  tender  years  within  the  plain  view  of  the  motorman,  on  or 
approaching  the  tracks  under  circumstances  indicating  the  great 
danger  of  the  child,  imposes  on  the  motorman  the  duty  of  prompt 
preventive  measures  to  save  the  child.  We  have  indicated  oar 
conclusions  of  the  failure  of  this  duty. 

The  case  comes  to  us  fortified  by  the  verdict  of  the  jury  and  ac- 
companied with  the  opinion  of  the  ludge  of  the  lower  court  refusing 
the  new  trial,  evincing  his  careful  consideration  and  conclusion  that 
defendant  is  liable.  The  record  exhibits  questions  of  the  credibility 
of  witnesses  and  the  weight  of  evidence,  the  solution  of  which  is 
presumed  to  be  aided  by  the  better  opportunities  of  the  jury  and 
judge  befere  whom  the  witnesses  testify.  While  this  court  has 
felt  constrained  in  many  cases  to  set  aside  verdicts  manifestly 
erroneous  and  oppressive,  still,  in  cases  like  this,  it  has  been  the 
rule  not  to  disturb  verdicts  supported  by  the  opinion  of  the  lower 
judge,  merely  because  of  the  conflict  of  testimony,  or  unless  the  ver- 
dict is  palpably  wrong.  In  view  of  the  importance  of  the  case  and 
the  earnestness  with  which  it  has  been  argued,  we  have  not  felt  at 
liberty  to  rest  on  the  weight  due  in  a  case  of  this  peculiar  character  to 
the  verdict  or  the  opinion  of  the  District  Judge.  The  case  has 
received,  at  our  hands,  the  most  careful  consideration,  and  oar 
^appreciation  is,  that  the  judgment  of  the  lower  court,  except  as  to 
amount,  must  stand. 

The  damages  for  an  injury  to  the  child  deprived  by  the  act 
of  defendant's  agent  of  both  legs  should  be  proportioned  to  his 
sufferings,  and  to  that  helplessness  or  dependence  to  which  he  is 
reduced  and  must  endure  to  the  end  of  his  yet  young  life.  As  in  all 
cases  of  damages  for  the  loss  of  life  or  limbs,  the  measure  of 
damages  is  a  subject  of  diflQcult  appreciation.  We  have  considered 
the  cases  cited  by  defendant,  and  with  an  earnest  desire  to  award 
suitable  compensation,  without  oppression  to  the  principal  called  on 
to  answer  for  an  agent's  acts,  we  have  reached  the  conclusion  the 
judgment  should  be  reduced  to  twenty  thousand  dollars. 

In  Ketchum  vs.  Railroad  Company,  88  An.  778,  for  the  loss  of  an 
sxm  this  court  allowed  ten  thousand  dollars  damages.  In  Peniston  vs. 
Railway  Company,  34  An.  777,  for  broken  leg,  six  thousand  dollars. 
In  BarksduU  vs.  Railway  Company,  23  An.  180,  for  both  legs,  fifteen 
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thousand  dollars.  In  other  cases  of  injuries,  far  inferior  in  charac- 
ter, allowances  have  ranged  from  fifteen  hundred  to  seventy -five 
hundred  dollars.  In  Ohoppin  vs.  Railway  Company  twenty- fiye 
thousand  dollars  was  allowed  for  the  loss  of  leg.  In  the  Federal 
courts,  for  an  injured  foot,  seventy -five  hundred  dollars  was 
allowed ;  ten  thousand  dollars  in  another  case  was  awarded  for  the 
loss  of  a  leg,  and  in  another  case  twenty  thousand  dollars  were 
given  for  the  loss  of  both  legs.  Railway  Company  vs.  Stout,  17 
WaU.  667;  Railroad  Company  vs.  Mares,  128  U.  S.  710;  Railway 
Company  vs.  Herbert,  116  U.  S.  642.  Quided  by  the  circumstances 
of  this  case,  and  in  the  light  of  cases  of  injuries  to  limbs,  it  seems  to 
QB  the  damages  we  give  can  not  be  deemed  excessive. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  it  is  now  ordered, 
adjudgod  and  decreed  that  the  plaintiff,  W.  R.  Nelson,  for  the  use  of 
his  minor  child,  recover  of  the  defendant,  the  Crescent  City  Railroad 
Company,  twenty  thousand  dollars  and  costs. 

DiBBENTiNa  Opinion. 
Bbbaux,  J.     In  view  of  the  many  decisions  of  this  court,  aUowing 
amoDnts  considerably  less  in  suits  pari  materias,  I  am  of  the  opinion 
that  the  amount  allowed  in  this  case  is  excessive,  and  therefore,  as 
relates  to  the  amount,  I  dissent  from  the  decree. 


No.  12,213. 
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In  the  Matteb  op  Lbbbb  &  Co.,  Limitbd,  in  Liquidation,  lo*  « 
Opposition  to  Provisional  Account  op  Regbivebs  and  j113__29o 
Liquidating  Commissionebs. 

Liquidating  commiSBloners  of  a  defunct  corporation  bave  no  standing  in  court  to 
contest  the  legality  of  the  acts  of  copartnerships  upon  which  it  is  founded, 
whose  assets  it  took  possession  of,  and  whose  Indebtedness  it  assumed  and 
promised  to  pay. 

When,  in  the  course  of  the  dealings  and  business  of  a  commercial  partnership, 
accounts  with  Its  cnstomers  are  periodically  cast  up  and  stated,  and  interest 
at  the  rate  of  eight  per  cent,  is  computed  upon  such  balances  as  may  be  found 
due.  and  carried  into  future  settlements  as  part  of  the  capital,  the  receivers  of 
a  subsequently  organized  corporation  into  which  each  partnership  has  been 
merged  has  no  right  of  action  to  oyerhaul  same  upon  a  claim  that  usurious 
interest  has  been  charged. 
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riiiB  is  not  the  ordinary  case  of  a  debtor  resisting  the  demand  of  a  creditor  upon 
the  ground  that  he  has  been  charged  usurious  Interest,  but  that  of  liquidating 
commissioners  of  an  Insolyent  corporation  seeking  to  avoid  actsot  partner- 
ship while  It  was  in  operation,  as  well  as  those  of  the  corporation  Itself  while 
It  was  a  going  concern,  upon  the  theory  that  same  were  prejudlcal  to  the 
Interests  of  ordinary  creditors  of  the  corporation  whom  they  chose  to  recog- 
nize, aud  whose  rights  they  have  undertaken  to  champlou,  In  opposition 
to  others  who  are  creditors  of  the  corporation,  and  were,  for  many  years 
preylous,  creditors  of  the  partnership. 

A  case  thus  circumstanced  must  be  regarded  as  standing  in  an  attitude  before  the 
court  somewhat  like  that  of  a  revocatory  action. 

The  Code  declares,  that  If  any  one  shall  pay  a  higher  rate  of  Interest  than  five  per 
cent,  per  annum,  he  may  sue  for  and  recover  the  same  back  within  twelve 
months  from  the  time  of  such  payment,  and  that  declaration  clearly  signifies 
that  the  legislative  purpose  was  to  bring  such  a  right  of  action  within  the 
shortest  reasonable  limit,  as  a  means  of  discouraging  same  as  far  as  it  was 
practicable,  and  of  compelling  a  resort  to  this  method  of  relief  while  the 
transactions  were  of  recent  origin,  and  proof  of  them  within  easy  reach. 

Within  the  intendment  of  the  declaration  of  the  Oivil  Code,  Art.  2924,  that 
the  rate  of  eight  per  centum  "  must  be  fixed  in  writing,**  we  do  not  consider  It 
even  a  doubtful  proposition,  that  a  debtor  and  creditor  may  deal  with  their 
accounts  as  they  choose,  and  compute  and  carry  into  a  settlement  thereof 
any  amount  of  interest  they  please— the  only  restraint  it  places  upon  the  con- 
trading  power  of  parties  being,  that  they  shall  not  stipulate  for  the  payment 
of  more  than  eight  per  cent,  after  maturity . 

When,  in  the  liquidation  and  settlement  of  a  commercial  partnership  its  assets 
and  property  are  regularly  transmitted  to  a  corporation  which  assumes  all 
partnership  liabilities,  the  liquidating  commissioners  of  the  corporation  can 
not  evade  the  legal  effect  of  same  upon  the  ground  that  the  transaction  was  a 
nullity,  because  one  of  the  members  of  the  partnership  and  one  of  the  stock- 
holders of  the  corporation  was  the  husband  of  one  of  the  principal  creditors 
of  both. 

It  is  elementary  that  the  mere  acceptance  and  personal  use  of  the  wife's  funds 
creates  an  indebtedness  in  her  favor  and  against  her  husband,  and  that  the 
husband  being  legally  capacitated  to  administer  his  wife's  paraphernal  prop- 
erty, he  Is  competent  to  administer  same  as  mandatory,  and  without  any  for^ 
mal  power  of  attorney,  the  husbaud's  management  of  his  wife's  affairs  being 
regarded  as  sufficient,  if  known  to  and  acquiesced  In  by  her. 

In  the  instant  case  the  wife's  paraphernal  funds  having  first  gone  into  the  part- 
nership of  which  her  husband  was  a  member,  and  afterward  into  the  corpo- 
ration of  which  he  was  and  is  a  sh  ireholder,  and  been  used  In  their  business, 
several  importaiif  consequences  fiow  from  their  transactions,  viz. : 

JHrtt—The  establishment  of  the  debt  of  the  husband  to  the  wife,  he  being  a  stock- 
holder in  the  corporation,  and  having  been  a  member  of  the  different  partner- 
ships previously. 

Second— That  said  indebtedness  remains  absolutely  Imprescriptible  in  so  far  as 
the  husband  is  concerned,  so  long  as  the  marriage  exists,  between  him  and 
his  wife  as  the  creditor,  notwithstanding  the  latter  be  Judicially  separated 
from  him. 

Thtrd—Thax  same  being  the  indebtedness  of  a  commercial  partnership,  every 
member  of  same  becomes  liable  therefor  insoHdo, 
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Fmrik—Thut  acknowledgment  of  one  debt  or  in  soUdo  legally  Intermpts  pre«orlp- 
tion  as  to  all  otbrrs. 

#I/Uk— That  Charles  J.  Leeds  became  personally  bound  by  all  the  legal  act<)  whloh 
were  done  by  the  partnerships  of  which  he  was  a  member;  and  he,  likewise, 
became  boand  by  the  lawful  act  of  the  corporation  of  which  he  was  a  share- 
holder. In  assuming  and  contracting  to  pay  the  same. 

APPEAL  from  the  Civil  District  Ooart  for  the  Parish  of  Orleans. 
**    Monroe^  J, 


Benjamin  Rice  Forman  and  Hugh  O.  Ckige  for  Receivers  and  Uose- 
«ai6d  Creditors,  Appellants. 


W.  a.  Benedict  for  Beattie  Heirs;  B.  K.  Miller  for  Canal  Bank; 
Carroll  A  Carroll  for  Mrs.  Charles  J.  Leeds,  Mrs.  Sarah  A.  Leeds, 
Hiss  Helen  Leeds  and  Carroll  &  Carroll,  Opponents,  Appellees. 


Argaed  and  submitted  December  16,  1897. 
Opinion  handed  down  Febmary  1,  1897. 
Rehearing  refused  March  29,  1897. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  account  of  the  liquidating  commissioners  pro  - 
poses  for  distribution  among  certain  creditors  thereon  enumerated 
the  sum  of  twenty -five  thousand  and  seventy -two  dollars  and 
eighty- three  cents,  the  total  amount  of  the  claims  of  acknowledged 
creditors  being  fifty- three  thousand  nine  hundred  and  three  dollars 
and  twenty -three  cents,  on  which  a  pro  rata  distributive  share  is  to 
be  paid. 

At  the  foot  of  the  account  is  placed  the  following  statement,  as  a 
memorandum,  to -wit: 

*' The  following  claims  are  on  the  books,  but  are  not  put  on  the 
foregoing  account  and  list  of  liabilities,  because  the  receivers  do  not 
«gree  as  to  them,  Mr.  John  P.  Baldwin  being  of  the  opinion  that 
they  should  be  recognised  as  liabilities  and  entitled  to  share  in  the 
dividend,  and  Mr.  Henry  Rennyson  being  of  opinion  that  they  should 
not: 
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"  Mrs.  M.  J.  Leeds,  $31,480.12  and  interest $31,430  It 

"  Mrs.  G.  W.  Beattie 1,936  04 

"  J.  B.  Beattie 1.936  04 

<•  Mrs.  P.  B.  Leeds - 4,286  70- 

"  William  Beattie 1,936  04 

"  Mrs.  G.  W.  Noyes 190  00 

"  Total , $41,704  ea 

"  etc." 

To  the  foregoinfc  account  several  oppositions  were  filed,  not  con- 
testing the  correctness  of  the  account,  but  claiming  that  opponent's 
demands  were  improperly  omitted  from  the  list  of  creditors  entitled 
to  participate  in  the  funds  which  were  thereon  marshaled  for  ratable 
distribution. 

On  the  trial  there  was  judgment  sustaining  certain  of  the  opposi- 
tions, viz. : 

1.  That  of  Mary  Josephine  Rawle,  wife  of  Charles  J.  Leeds,  so  a& 
to  recognize  her  as  an  ordinary  creditor  of  Leeds  &  Co.,  Limited,  in 
the  sum  of  thirty -two  thousand  five  hundred  and  twenty -eight 
dollars  and  eleven  cent?  with  iaterest  thereon  at  eight  per  cent, 
from  January,  1895 ;  and  as  an  ordinary  creditor  for  such  further  sum 
as  may  be  still  due  her  on  her  claim  of  six  thousand  three  hundred 
and  sixty- nine  dollars  and  thirty -five  cents  with  like  interest  from 
the  18th  of  July,  1894,  as  recognized  in  the  suit  of  the  Oanal  Bank, 
subrogee,  vs.  Leeds  &  Co.,  Limited,  after  payment  to  her  of  her  pro 
rata  share  of  the  proceeds  of  sale  of  the  mortgaged  property  therein 
involved. 

2.  That  the  opposition  of  William  Beattie  be  maintained  in  so  far 
as  to  recognize  him  as  an  ordinary  creditor  in  the  sam  of  fourteen 
hundred  and  fifty -four  dollars  and  sixty -nine  cents  with  six  per  cent, 
interest  from  April  1,  1894,  less  certain  reductions. 

3.  That  the  opposition  of  John  B.  Beattie  be  maintained  in  so  far 
as  to  recognize  him  as  an  ordinary  creditor  ia  the  sum  of  nineteen 
hundred  and  thirty- six  dollars  and  eight  cents  with  interest  at  six  per 
cent,  from  April  1,  1894,  less  certain  reductions. 

4.  That  the  opposition  of  Giles  W.  Beattie  be  maintained  in  so  far 
as  to  recognize  him  as  an  ordinary  creditor  in  the  sum  of  nineteen 
hundred  and  thirty -six  dollars  and  four  cents  with  six  per  cent, 
interest  from  the  Isb  of  April,  1894,  less  certain  reductions. 

6.  That  the  opposition  of  Mrs.  Sarah  Avery,  widow  of  Paul  B. 
Leeds,  be  maintained  io  so  far  as  to  recognize  her  as  an  ordinary 
creditor  in  the  sum  of  four  thousand  two  hundred  and  eighty -five 
dollars  and  seventy  cents  with  six  per  cent,  interest  thereon  from  April 
1,  1894,  less  certain  reductions. 


FORTY -NINTH  ANNUAL  BBPORTS,  1897.  606 


In  she  matter  of  Leeds  &  Co.,  Limited,  in  Liqaidatipn. 


6.  That  the  opposition  of  Helen  Leeds  be  maintained  in  so  far  as 
to  recognize  her  as  an  ordinary  creditor  in  the  sum  of  one  hundred 
and  eighty  dollars  with  six  per  cent,  interest  thereon  from  the  1st  of 
April,  1894. 

7.  That  the  opposition  of  Wood,  Schneidan  &  Oo.  be  maintained  in 
so  far  as  to  direct  that  the  receivers  hold  in  reserve  for  future  dis- 
position whatever  dividend  may,  agreeably  to  the  present  scheme  of 
distribntion,  be  attributable  to  an  indebtedness  of  fonr  thousand  nine 
hundred  and  flfty- three  dollars  and  twenty  cents  in  the  event  it  be 
ascertained  that  so  much  is  actually  due  them. 

8.  That  the  opposition  of  Carroll  &  OarroU  be  maintained,  so  as  to 
recognize  them  as  privileged  creditors  in  the  sum  of  six  hundred  dol- 
lars. 

OertiHn  other  oppositions,  which  require  no  special  mention,  were 
maintained,  and  others  disallowed,  and  the  account  was  homologated 
conformably  to  this  decree ;  and  from  the  decree  Mrs.  Charles  J. 
Leeds,  the  liquidating  commissioners,  and  one  or  two  others,  unne- 
cessary to  be  mentioned,  prosecute  appeals. 

In  this  court  Wood,  Scbneidau  &  Co.  have  filed  an  answer  to  the 
receiver's  appeal,  and  pray  that  the  judgment  appealed  from  be  so 
amended  as  to  conform  to  their  opposition — that  is  to  say,  that  they 
be  placed  upon  the  provisional  account  as  ordinary  creditors  for  the 
fnU  sum  of  four  tbousaod  and  fifty  three  dollars  and  twenty  cents,, 
and  entitled  to  a  prorata  distribution  with  other  creditors  thereon « 

I. 

The  first  question — and  possibly  the  most  important  one — ^which 
meets  us  at  the  threshold  of  this  case,  is  as  to  the  correctness  of  the 
jadgment  of  the  court  a  qua  in  respect  to  the  claim  of  Mrs.  Mary 
Josephine  Rawle,  wife  of  Charles  J.  Leeds,  for  the  sum  of  thirty- two 
thousand  five  hundred  and  twenty -eight  dollars  and  eleven  cents. 

The  foundation  of  this  claim  is  the  loan  of  a  sum  of  money  by  Mrs. 
Charles  J.  Leeds — out  of  her  paraphernal  funds,  under  her  admlnis* 
tration  and  control — ^to  the  firm  of  Leeds  &  Co.;  and  that  same 
remained  in  their  possession  and  use  throughout  its  many  changes 
and  transformations,  during  a  period  of  over  forty  years ;  and  that 
same  is  evidenced  by  proper  entries  made  in  the  books  of  Leeds  & 
Co.,  and  of  their  different  successors  and  assigns — showing  the  inter- 
est, chaises   and  computations  and  credits  for   partial,  payments 
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made  on  account,  resulting  in  the  balance  claimed  in  her  opposi- 
tion. 

It  will  be  perceived  at  once,  as  the  aceoant  admits,  that  the  oppo- 
nents' claim  is  regularly  placed  npon  the  books  of  the  commercial 
firms  of  Leeds  &  Oo.  and  npon  those  of  the  corporation  of  Leeds  A 
Co.,  Limited;  that  there  is  no  question  of  the  primary  existence  of  the 
debt,  notwithstanding  Charles  J.  Leeds  was  a  member  of  the  part- 
nership and  a  shareholder  of  the  corporation;  but,  admitting  the 
existence  of  an  indebtedness  of  the  partnership  first  and  of  the  cor- 
poration afterward,  the  contention  of  counsel  for  the  liquidating 
commissioners  is  that  interest  should  have  been  computed  and 
charged  at  the  rate  of  five  per  cent,  per  annum  from  the  commence- 
ment to  the  end  of  the  running  account — resulting  in  a  total  debit 
balance  of  seven  thousand  four  hundred  and  forty- nine  dollars  and 
one  cent  in  favor  of  opponent. 

On  the  other  hand,  the  contention  of  opponent's  counsel  is  that  the 
accounts  of  the  partnership  and  of  the  corporation  with  Mrs.  Leeds 
were  periodically  cast  up,  and  interest  at  eight  per  cent,  was  com- 
puted thereon  and  carried  into  the  account  as  capital ;  and  that  upon 
the  balance  thus  ascertained  eight  per  cent,  interest  was  again  cal* 
culated,  and  this  process  being  continued  from  year  to  year,  credits 
being  deducted,  the  balance  claimed  was  produced. 

It  will  be  observed  that  this  is  not  the  ordinary  case  of  a  debtor 
resisting  the  demand  of  a  creditor,  upon  the  ground  that  he  has  been 
charged  usurious  interest;  but  that  of  liquidating  commissioners  of  a 
defunct  corporation,  resisting  these  corporate  acts,  while  it  was  a 
going  concern,  upon  the  theory  that  they  were  prejadicial  to  the 
mass  of  its  creditors. 

The  case  stands,  and  must  be  considered,  as  one  in  the  nature  of  a 
revocatory  action,  as  our  judgment,  if  it  supports  the  contention  of 
commissioners,  must  declare  the  acts  which  are  complained  of  illegal 
and  void.     Allen,  West  &  Bush  vs.  Nettles,  39  An.  788. 

It  is  further  to  be  observed  that  the  funds  in  court  are  marshaled 
for  distribution  pro  rata  amongst  various  ordinary  creditors  of  the 
corporation,  from  participation  in  which  the  commissioners'  account 
has  excluded  opponents  altogether,  upon  the  ground  stated — oppo- 
nents making  claim  as  ordinary  creditors  of  tlie  corporation. 

The  view  of  the  controversy  first  presented  is  one  of  law;  and 
that  being  disposed  of  adversely  to  the  contention  of  the  commia- 
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doners,  it  then  becomes  a  question  of  fact,  in  considering  and  deter- 
mining which  we  most  decide  as  to  the  competency  and  admissibility 
of  the  evidence. 

From  the  record  it  appears  that  the  account  of  Mrs.  M.  J.  Leeds 
was  opened  with  the  commercial  partnership  of  Leeds  &  Oo.  on  the 
15th  of  October,  1857,  by  the  loan  of  fonr  hundred  and  fifty-  four 
dollars  and  fifty- five  cents,  and  this  was  succeeded  by  another  loan 
of  one  thousand  two  hundred  and  sixty -two  dollars  and  sixty- three 
cents  on  the  5th  of  March,  1858 ;  and  against  this  she  was  debited 
with  the  sum  of  twenty- two  dollars  and  fifty  cents  on  the  80th  of 
June,  1858. 

During  the  years  succeeding  to  the  year  1878,  there  were  yarious 
other  loans  of  money  made  to  Leeds  &  Oo.  by  Mrs.  M.  J.  Leeds,  and 
Tarious* amounts  were  paid  to  her  by  the  partnership;  and  the  boolrs 
of  the  firm  show  corresponding  entries. 

During  the  years  intervening  between  that  date  (1878)  and  1880, 
there  seems  to  have  been  no  transactions— everything  having 
remained  in  statu  quo  in  the  meantime. 

About  February,  1881,  there  was  a  reorganization  of  the  partner- 
ship, and  a  change  of  the  membership  thereof ;  but  the  new  firm  took 
up  the  account  of  Mrs.  Leeds,  and  continued  to  receive  from  her 
loans  of  money,  and  to  make  partial  payments  to  her  on  account, 
from  the  time  of  the  reorganization  until  the  year  1888. 

Soon  afterward  the  partnership  was  again  reconstructed  and  passed 
into  a  limited  corporation  under  a  statute  of  the  State;  and  this  cor- 
poration, in  its  turn,  took  up  the  account  of  Mrs.  Leeds  and  contin- 
ued to  receive  loans  of  money  from  her,  and  to  make  partial  pay- 
ments to  her,  during  the  several  succeeding  years,  and  prior  to  the 
eommencement  of  the  liquidation  of  the  corporation. 

It  was  during  the  course  of  these  transactions  that  the  computa- 
tions of  interest  were  made  and  partial  settlements  were  declared,  of 
which  the  liquidators  urge  complaint;  and  the  burthen  of  their  com- 
plidnt  is,  that  ordinary  creditors  of  the  corporation,  whose  claims  are 
of  manifest  recent  origirij  would  be  necessitated  to  receive  a  smaller 
diBtribntive  share,  if  such  computation  of  interest  and  such  settle- 
ments are  approved  of  as  legal  and  valid. 

It  is  not  suggested  that  either  partnership  was  insolvent,  or  even 
in  embarrassed  circumstances  at  the  time,  or  that  the  partnership 
<vas  not  .perfectly  competent,  in  every  way,  to  deal  with  the  account 
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as  they  chose,  and  make   such   settlements  with   their  creditors  a» 
they  chose. 

And  it  appears  that  the  corporation,  hayings  been  organized  only 
three  or  four  years  prior  to  its  liquidation,  the  scope  of  the  inquiry 
could  not  legitimately  extend  any  further  back  than  its  organization  ^ 
and  within  that  limit  there  was  no  item  of  credit  for  money  advanced 
by  Mrs.  Leeds,  and  only  three  partial  payments  made  on  account,, 
aggregating  one  thousand  one  hundred  and  ten  dollars  in  amount. 

The  Code  declares  that  if  any  one  shall  pay  a  higher  rate  of  inter- 
est than  fiye  per  cent,  he  may  sue  for  and  recover  same  back  within 
twelve  months  from  the  time  of  such  payment  (R.  O.  O.  2924)  ;  and 
this  declaration  clearly  signifies  that  the  Legislature  intended  to 
bring  such  a  right  of  action  within  the  shortest  possible  limit,  as  a 
means  of  discouraging  same  as  far  as  practicable,  and  of  compelling 
a  resort  to  this  method  of  relief,  while  the  transactions  were  of 
recent  origin  and  the  proof  of  them  within  easy  reach.  Baker  vs. 
Towles'  Administratrix,  11  La.  433;  Heirs  of  McQehee  vs.  McGehee,. 
41  An.  659;  Wood  vs.  Egan,  39  An.  685;  Cutler  vs.  Succession  of 
OoUins,  37  An.  95. 

Leaving  out  of  view,  for  the  present,  the  policy  of  the  law,  and 
attending  to  the  question  of  law  under  consideration,  we  find  the 
Code  declares  that  the  rate  of  legal  interest  is  fixed  at  five  per  cent, 
and  that  of  conventional  interest  at  eight  per  cent.,  and  that  the  latter 
*<  must  he  fixed  inwriUng.^^     Id,  2924.     (Our  italics.) 

The  phrase,  *'  must  be  fixed  in  writing,"  is  especially  significant, 
in  this  connection,  as  the  further  declaration  of  the  Code  is 
that  the  whole  amount  of  a  demand  is  collectible,  when  supported 
by  such  <'  written  evidence  of  debt  for  the  payment  of  money," 
notwithstanding  same  *'  may  include  a  greater  rate  of  interest  than 
eight  per  cent,  per  annum;  provided  such  obligation  shall  not  bear 
more  than   eight  per  cent,   per  annum  after  maturity  until   paid." 

We  do  not  consider  it  even  doubtful  that  a  debtor  and  creditor  can 
deal  with  their  accounts  as  they  choose,  and  compute  and  carry  into 
a  settlement  thereof  any  amount  of  interest  they  please  within  the 
letter  or  reasonable  intendment  of  that  article. 

The  only  restraint  it  imposes  upon  the  contracting  power  of  parties 
is  that  they  shall  not  stipulate  for  the  payment  of  more  than  eight  per 
cent,  after  maturity. 

Undoubtedly  the  rate  of  interest  was  **  fixed  in  writing  "  by  Leedl^ 
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A  Co.,  by  computing  it  and  charging  the  firm  therewith.  It  did  not 
exceed  eight  per  cent,  per  annam  at  any  time,  either  in  the  settle- 
ments they  made  or  on  the  running  account  after  settlement.  Bank 
of  Louisiana  vs.  Stansbury,  8  La.  262 ;  Thompson  vs.  Mylne,  4  An. 
206,  post. 

This  was  in  the  nature  of  an  allowance  of  a  higher  rate  than  that  of 
legal  interest  as  a  consideration  of  an  extension  of  time  for  the  pay- 
ment of  tbe  principal,  which  is  not  considered  usurious.  Foster  vs. 
Wise,  27  An.  688. 

The  question  of  the  right  of  a  creditor  to  compute  and  carry  into 
an  open  and  running  account  interest  at  the  rate  of  eight  per  cent, 
vas  very  carefully  considered  and  decided  by  this  court  in  Allen, 
West  &  Bush  vs.  Nettles,  39  An.  783,  and  our  opinion  therein  is  pre- 
faced by  the  statement  that,  in  the  course  of  the  business  dealings  of 
the  parties,  *'  accounts  and  statements  had  been  frequently  rendered 
(to  the  defendant)  informing  him  fully  of  the  nature  of  the  charges 
made  against  him,  and  balances  had  been  frequently  struck  and 
carried  forward  into  new  accounts.  He  received  these  accounts  and 
never  made  any  objection  to  them."  And  the  opinion  then  pro- 
ceeds: 

"  Defendant  now  seeks  to  overhaul  these  accounts  from  1881,  and 
claims  and  was  allowed  a  deduction  of  four  hundred  and  seven  dollars 
and  one  cent  for  overcharges  of  interest,  resulting  from  the  charge  of 
eight  per  cent,  interest  and  from  the  compounding  thereof  by  capital- 
ising, in  the  succeeding  accounts,  the  balances  from  those  preceding. 
We  think  this  was  an  error.  So  far  as  these  matters  are  concerned,  the 
defendant  can  not  go  beyond  the  accounts  which  have  been  rendered 
to  and  accepted  by  him  without  objection.  Parol  evidence  can  not 
be  received  to  prove  a  convention  to  pay  eight  per  cent,  interest; 
bat  when  such  charges  have  been  made,  and  an  account  containing 
them  has  been  rendered  and  accepted,  the  account  becomes  an 
account  stated;  the  balance  represents  a  settlement  between  the 
parties,  to  pay  which  a  promise  is  implied,  and  such  settlement  can 
no  more  be  impeached  on  the  ground  that  such  charges  are  included 
therein  tfian  if  the  account  had  been  paid  and  the  action  had  been  to 
recover  them.^^ 

In  that  opinion  quite  a  number  of  previous  decisions  of  this  court 
were  cited  as  authority  for  propositions  therein  maintained;  and 
their  correctness  has  been  frequently  affirmed  since.     Applying  that 
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doctrine  to  the  facts  of  the  instant  case  it  seems  to  have  a  stronger 
and  fitter  application,  because  the  dabtor  party  prepared  the  booke  and 
made  the  entries  upon  which  the  eetUemente  and  interest  coloulotions 
loere  predicated. 

It  may,  however,  be  both  interesting  and  instrnctive  to  look  into- 
and  collate  some  of  the  adjadications  npon  the  sabject  for  the  benefit 
of  jnrispmdence. 

Oommencing  with  dedsions  which  were  rendered  long  anterior  ta 
the  formation  of  the  first  partnership  of  Leeds  &  Co.,  we  find  the 
precepts  announced  in  Allen,  West  A  Bush  ys.  Nettles  fully  in 
accord  therewith. 

For  instance,  in  Millandon  vs.  Sylvester,  8  La.  262,  the  court  saidr 

''  The  third  objection  was  made  on  an  allegation  that  compound 
interest  was  allowed  on  a  balance  of  thirty-seven  thousand  dollars. 

*'  This  objection  we  are  of  opinion  was  correctly  overruled. 

**  The  plaintiff  appears  to  have  made  up  his  account  current  with 
the  partnership  in  which  interest  is  charged  and  presented  it  to 
the  firm,  and  this  account  with  the  items  of  interestt  now  deemed 
objectionable,  were  transcribed  into  the  partnership  books  kept  by 
Sylvester  &  Son,  which  were  always  under  their  direction  and  control 
and  assigned  by  them." 

So,  in  the  instant  case  were  the  accounts  of  Mrs.  Leeds  spread 
upon  the  books  of  Leeds  A  Co.,  and  were  always  under  their  direc* 
tion  and  control ;  and  upon  those  books  were  the  computations  of 
interest  carried  into  periodical  settlements. 

And  the  opinion  further  states,  viz. : 

'*  So,  when  partners,  by  the  articles  of  partnership,  fix  the  rate  of 
interest  to  be  charged  by  them  at  six  per  cent.,  and  a  partner  ren- 
ders an  account  for  advances  to  the  firm,  and  charges  interest  at 
ten  per  cent.,  which  the  partners  having  the  direction  of  the  firnt 
receive,  and  enter  upon  the  partnership  books,  it  is  written  evidence 
to  their  assent  to  that  rate  of  interest.^* 

In  White  vs.  Henderson,  2  An.  241,  it  was  held  that  '^  by  Art» 
1934  of  the  Civil  Code,  a  contract  to  pay  compound  interest  is  law* 
ful,  if  made  after  the  interest  has  accrued." 

In  Thompson  vs.  Mylne,  4  An.  206,  it  was  held : 

'*  At  the  end  of  the  year  a  balance  of  accounts  and  a  balance  of 
interest  was  struck,  and  carried  together  to  a  new  account,  thus  cal-^ 
culating  capital  and  interest  upon  the  whole. 

**  This  mode  of  stating  the  accounts  was  reiected  by  the  creditors 
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as  being  in  yiolatdon  of  Art.  1984  of  the  Oivil  Oode ;  and  the  qaea  - 
tion  now  sabmitted  is  whether  that  article  la  applicable  to  mer- 
diante'  aocoants,"  and  the  conrt  held  it  was  not. 

Again: 

'<By  the  general  commercial  law,  when  the  custom  of  the  place 
and  the  practice  of  the  parties  is  to  strike  a  balance  of  their 
acconnts  at  fixed  periods,  and  to  render  the  account,  the  balance, 
composed  of  principal  and  interest  to  date,  is  viewed  as  the  capital 
of  the  creditor,  on  which  he  is  entitled  to  charge  interest  from 
that  date.  Acquiescence  in  an  account  so  rendered,  though  not  per 
m  an  agreement  to  it,  is  evidence  from  which  it  may  be  inferred  that 
the  party  who  received  it  without  objection  agreed  to  continue  the 
same  course  of  dealing,  and  to  retain  the  balance  on  paying  interest." 

In  Sentell  vs.  Kennedy,  29  An.  679,  it  was  held : 

*'  When  a  factor's  account  is  closed,  stated  and  rendered  at  the  end 
of  the  commercial  year,  and  not  objected  to  by  his  client,  showing  a 
balance  in  his  favor  composed  of  principal  and  aecnied  interest^  on 
such  balance  interest  may  be  charged  in  any  subsequent  accounts 
between  the  parties. 

''  Interest  on  such  balance  is  not  compound  interest." 

Again: 

'*  When  a  principal  has  dealt  with  a  merchant  through  an  agent 
acting  under  a  power  of  attorney,  the  merchant  may  prove  by  parol 
the  correctness  of  his  account,  and  any  acknowledgment  of  its  cor- 
rectness, or  any  ratification  of  it  by  the  principal,  even  if  the  agent 
has  transcended  his  mandate,  or  there  are  charges  in  the  account 
which  could  not  be  legally  made.     *     *     * 

**  Ratification  by  the  principal  of  the  unauthorized  acts  of  his  agent 
makes  those  acta  bindiog  on  the  principal." 

Bnt,  perhaps,  the  most  opposite  opinion  of  this  court  is  that  in  the 
case  of  Slidell  vs.  Pritchard,  5  Rob.  101,  from  which  we  extract  the 
following,  viz. :  '*  And  we  can  see  no  good  reason  why  an  assignee 
should  acquire  any  greater  right.  He  must  prosecute  the  defence  of 
the  suit  as  he  found  it;  and  it  seems  to  us  that  the  plea  that  the  pay- 
ment made  was  injurious  to  the  defendant's  new  creditors  can  not 
avail  the  assignee,  whode  duty t  i  is  to  exercise  the  rights  and.  actions 
of  the  bankrupt  in  the  situation  in  which  he  finds  them  at  the  time  of 
the  bankruptcy." 

We  are  of  opinion  that  the  foregoing  authorities  effectually  dispose 
of  the  question  of  law.  and  adversely  to  the  contention  of  counsel  for 
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the  liquidatorAi  and  that,  as  between  debtor  and  creditor,  or  factor 
and  customer,  they  must  be  accepted  as  conclusive. 

The  facts  of  this  case  may  be  taken  historically,  and  may  be  more 
concisely  related  in  narrative  form;  and  same  may  be  premised  by 
the  statement  of  the  accounts  as  they  appear  in  the  brief  of  counsel 
for  the  liquidators,  as  furnishing  an  object  lesson,  without  accepting 
their  conclusions  as  correct.    They  are  as  follows,  vi2. : 

MBS.  M.  J.  LEBDS  IN  ACCOUNT  WITH  LBBDS  &  CO. 


1857--Oct. 

15. 

l85&-MRrch 

1    5. 

July 

18. 

Aug. 

37. 

1869-^an. 

15. 

Marcl] 

1    8. 

July 

18. 

Aug 

10. 

1860— Jan. 

11. 

Feb. 

9. 

May 

81. 

July 

10.- 

Aug. 

10. 

1861^Jan. 

16. 

Feb. 

80. 

May 

81. 

July 

17. 

Aug. 

12. 

Sept. 

14. 

1862— March 

15. 

1873  —June 

28. 

1874— 

1876- 

1876- 

1877— 

1878- 

1857— 

1868-June 

80. 

1869-Jan. 

J2. 

Mrty 

9. 

June 

30. 

Aue 

13. 

1860— Maroh 

27. 

July 
July 

10. 
25. 

By  cash  

NO.  1. 
CredU, 

$454  55 

Int. 
18S 
oei 

to  Feb.  1, 

17,  at  6  per 
nt. 

S890  90 

1,262  68 

2,404  08 

** 

10  00 

19  27 

«* 

110  00 

211  37 

it 

8  00 

16  22 

tt 

56  00 

104  37 

<t 

489  68 

917  20 

«i 

110  00 

206  70 

•( 

8  00 

14  10 

u 

65  00 

101  70 

t. 

888  83 

1,618  96 

li 

8  00 

14  60 

(« 

110  00 

210  00 

«t 

8  00 

14  41 

«l 

66  00 

98  76 

tf 

511  00 

902  80 

<( 

8  0U 

14  05 

<« 

..   ..           110  00 

194  90 

«• 

434  68 

768  2St 

From  succession  6. 
Nothing 

Grinneil .'...!!.'.". 

68  00 

8,798  00 

118  86 
4,472  60 

Nothing . 
To  cash.. 


DehU. 


$8,646  67 


1861— 

1862— 

186.'J— 

1861    Deo. 

1865— Oct. 

18b&— Jan. 

18<i6— Jan. 

1867— 

1868 -Aug. 

186»- 

187U— Jan.        3 

1871— March    ; 

1872- 

187.^— Feb,     28 

1874— 

1876- 

1876<- 

1877-Nothing. 

J878— 


Nothing  . 


$22  60 
99  60 
46  60 
27  00 
55  00 
18  00 
2,691  75 
34  00 


17. 
9. 
16. 
25. 

17. 


To  cash.. 


Nothing . 

To  cash  . 
Nothing 

To  cash . 

Nothing." 
To  cash . 
Noihiiig.. 


25  00 
200  00 
100  00 
260  00 

60  00 

'  oobb 

60  00 


60  00 


$18,808  66 


$43  40 
190  00 

80  75 

50  74 
102  60 

33  16 
4,920  69 

62  05 


40  20 
312  84 
156  80 
887  80 

"95  38 

80  80 
65  80 

"69  76 

$3,788  26 


$6,671  66 
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MBS.  M.  J.  LKEDS  IN  AOCOUNT  WITH  LEEDS  ft  CO. 


No.  3. 

Credit. 


JK9- 


Nothing.. 


Ml-Fcb. 

21.    By 

April 

12.         • 

Jaly 

9. 

Oct. 

21. 

]»2-Jan. 

IL 

April 

18.         * 

May 

18. 

jQly 

7. 

Oct 

6. 

l»-Jin. 

6.         • 

Jan. 

IB. 

April 

7. 

April 

11.         * 

Jaly 

10. 

Oct. 

8. 

iSSi-Jan. 

6. 

Jan. 

14. 

April 

8. 

Jaly 

7. 

Oct. 

6, 

lS5-Jan. 

10. 

May 

26. 

Sept. 

24. 

Oct 

20. 

18§S-Fcb. 

11. 

March 

26. 

April 

12. 

July 

20. 

Oct. 

29. 

Dec. 

20. 

ISET-April 

9. 

Nov. 

18. 

lae^May 

12. 

cash.. 


1S79- 


iS8l-reb. 

23. 

April 

12. 

I3S2-May 

13. 

IiW->Jan. 

6. 

Jan. 

16. 

April 

7. 

April 

11. 

Nov. 

6. 

Not. 

27. 

1BB4- 

lS85-O0t. 

20. 

Oct. 

22. 

ia8&-Feb 

11. 

April 

13. 

Jane 

17. 

Oct. 

29. 

Dec. 

80. 

Isr^May 

6. 

May 

10. 

Jane 

16. 

Jane 

21. 

Nov. 

16. 

Nov. 

19. 

D«c. 

1 

M88-Jan. 

17. 

3!»y 

18. 

Dec. 

10. 

Debit, 


164 
106 
102 
118 
120 

88 
409 
110 

89 

lis 

69 
101 

60 
108 
101 
188 

66 
108 
161 

91 
186 
204 

76 
188 

46 

84 
147 

62 

99 

78 
161 
178 
161 


02 
21 
48 
84 
63 
78 
89 
98 
48 
62 
26 
10 
64 
88 
86 
60 
26 
64 
67 
19 
80 
66 
14 
0-i 
60 
28 
26 
H9 
86 
40 
60 
37 
60 


$8.868  88 


38 


Nothing 

To  cashZ^Z'^'Z!"*" .-!"""""""3'"!"J" "'^'"^  $3,034b6 

85  16 

766  00 

"    118  52 

69  26 

20  22 

" 18142 

" 201)  00 

117  62 

Nothing 

To  cash 67  00 

"    20  00 

"    20  00 

To  oaah 30  oo 

" 90  60 

" 100  00 

"   78  40 

25  00 

" 2.'i  i»0 

"    10  00 

1  60 

8  00 

"    20  00 

"    2  40 

"    20  00 

"    10  00 

-        ...., 19  26 

$6,028  74 


Int.  to  Feb.  1, 
1897,  at  6  per 
cent. 


$60  22 

88  91 
7.^48 
90  26 
90  66 
68  67 

801  16 
80  44 
68  66 
82  90 

41  60 
68  66 

'84*87 

67  89 
90  43 
46  60 
66  38 
98  83 
66  30 

82  06 
119  46 

42  40 
74  81 
25  04 
46  66 
79  64 

83  00 

68  02 

89  80 
79  6 
83  27 
70  68 


$2,879  60 

Int.  to  Feb.  1, 
1897.  at  6  per 
cent. 


$2,418  20 
27  80 

663  30 
83  36 
41  60 
14  02 
90  85 

182  40 
77  02 


87  h8 

11  80 
10  96 
16  16 
48  13 
61  29 
36  78 

12  10 
12  08 

4  76 
73 

3  96 
9  26 
1  12 
9  07 

4  96 
8  73 

$8,729  96 
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Int.  at  6  per 
cent,  to  Feb. 

1,  1897. 


1889—  Nothing 

1890—  •» 

I89t— Feby.    16.    To  cash $1,000  00  |297  90 

1892— Sept.     14.          •• „        10  00  2  20 

Nov.        4.          ♦•        100  00  21 OO 

1898—  NothtnflT 

1894—  " 


$1,110  00  $821  la 
Recapitulation. 

Credits,  firm  No.  1 $8,546  67 

Interest    ^.  1h,808  66- 

1  rediis,  firm  No.  2 3,868  88 

Interest  ^ 2,679  CO* 

Credits,  corporation 


Total $28,096  71 

Debits,  firm  No.  I 8,788  26 

Interest  6,671  65' 

Debits,  firm  No.  2 6,028  74 

Interest  ...             8,729  96 

Debits,  corporation 1,110  00 

Interest ., ^ 821  10- 

Totsl $20.66970. 

DedQOtlng  the  totals 28,098  71 

20,649  71 


Leayes $7,449  01 

The  partnership  of  Leeds  &  Go.  was  first  organized  in  1850,  and 
was  composed  of  Edward  Qrinnell,  Charles  J.  Leeds,  Thomas  L. 
Leeds  and  John  Leeds ;  and  it  was  sabseqaently  reorganized  in  1855 
and  again  in  1868,  with  the  same  name  and  the  same  members;  and 
there  was  a  stipulation  to  the  effect  that  in  the  event  of  its  dis- 
solation  by  the  death  of  either  partner,  the  same  should  continue 
between  the  survivors  as  the  heirs  of  the  deceased  member. 

But  that  in  the  event  the  parties  in  interest  should  be  unwilling  to 
continue,  the  surviving  partners  should  have  the  right  to  purchase 
the  property  of  the  concern  at  a  valuation  to  be  ascertained  hy 
experts. 

And,  in  pursuance  of  that  stipulation,  the  partnership  continued 
in  ezistidnce  until  1878,  notwithstanding  the  death  of  several  of  the 
original  members,  when  a  liquidation  and  reorganization  took  place. 

On  July  81,  1878,  there  was  a  liquidation  and  settlement  between 
Oharles  J.  Leeds  and  John  Leeds,  surviving  partners,  and  the  heirs 
of  Thomas  Leeds  and  Edward  Grinnell,  whereby  the  entire  assets  of 
the  concern  were  sold  in  globo  to  Charles  J.  Leeds,  who  assumed,  aa 
a  consideration  for  the  contract  all  the  liabilities  of  the  firm,  and,  at 
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the  8»me  time,  Charles  J.  Leeds  and  Miss  Jalia  Horn  Leeds  formed 
a  partnership  ander  the  same  name  of  Leeds  &  Go. ,  in  which  the 
interest  of  Oharles  J.  Leeds  was  fixed  at  nine -sixteenths  and  that  of 
Wm  Julia  Horn  Leeds  was  fixed  at  seven -sixteenths,  and  they^ 
agreed  to  become  liable  in  that  proportion  for  the  debts  of  the  old 
partnership. 

And  )ast  here  it  is  necessary  to  mention  one  of  the  contentions  of 
counsel  for  the  liquidators,  presied  with  great  vigor  and  earnest- 
ness and  very  much  relied  upon  by  them;  that  Lb  to  say,  that  in  this 
settlement  and  liquidation  of  the  partnership  the  assumption  by  the^ 
new  firm  of  the  debts  and  the  liabilities  of  the  old  firm  was  only 
good  pro  tarUo  as  to  all  of  said  debts  and  liabilities,  except  that  due^ 
to  Mrs.  Charles  J.  Leeds,  for  the  reason  that,  as  to  that,  Charles  J. 
Leeds  was  incapacitated  to  acknowledge  the  debt  and  promise  to 
pay  the  same. 

Bat,  in  the  first  place,  it  is  conspicuous  that  by  this  liquidation, 
settlement  and  reorganization,  all  of  the  cuaeta  and  property  of 
the  partnership  passed  out  of  the  old  firm  into  the  new,  and 
remaining  therein  for  a  number  of  years,  same  was  regularly  trans- 
mitted to  and  incorporated  into  the  corporation  the  liquidators  rep- 
resent; and  it  is  by  means  of  this  extraordinary  plea  they  propose  to- 
increase  the  distributive  shares  of  one  set  of  ordinary  creditors  oat 
of  the  avails  of  these  assets,  to  the  exclusion  of  another — all  of 
whose  claims  are  otherwise  well  established. 

This  proposition  was  submitted  to  our  learned  brother  of  the 
lower  court,  and  he  most  emphatically  declined  to  accept  it ;  and 
we  have  extracted  from  his  exceptionally  able  opinion  the  following 
statement  and  make  same  a  part  of  ^o^r  opinion,  viz. : 

'^  It  is  said  that  when  by  the  terms  of  the  liquidation  in  July,  1878^ 
Charles  J.  Leeds  purchased  the  assets  and  assumed  all  the  liabilities 
of  the  firm,  which  was  then  liquidated,  and  which  was  composed  of 
Charles  J.  Leeds,  John  Leeds  and  the  widows  and  heirs  of  Thomas^ 
J.  Leeds  and  Edward  Grinnell,  he,  said  Charles  J.  Leeds,  assumed 
only  the  debts  of  the  said  firm,  and  that  he  was  <  uader  a  legal  inca- 
pacity to  contract  any  such  obligation  toward  his  wife,  and  as  far  as- 
his  contract  attempted  to  create  any  obligation  on  hvs  part  toward 
his  wife,  it  was  fdrbidden  by  law  and  void. 

"  I  am  unable  to  follow  out  the  reasoning  which  leads  to  this  sin- 
gular .conclusion.     The  wife  was  a  creditor  of  the  juridical  person- 
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age  known  as  Leeds  A  Go.,  which  was  composed,  as  we  have  seen, 
•of  a  number  of  persons.  The  assets  of  that  firm  constituted  a  com- 
mon pledge  for  the  security  of  all  the  creditors,  inclnding  Mrs. 
Leeds,  and  by  the  terms  of  the  contract  by  which  the  firm  was  liqui- 
dated, it  was  ascertained  and  agreed  that  these  assets  were  more 
than  sufficient  to  pay  those  debts.  The  amount  that  Charles  J. 
Leeds  was  to  pay  for  those  assets  was  fixed  and  determined  upon  a 
<;omparison  of  the  total  of  assets  tHth  the  total  of  liabilities,  and 
his  assumption  of  the  liabilities  was  part  of  the  price  which  he 
was  to  pay  for  the  assets.  Oan  it  be  said  that  the  husband 
can  possess  himself  of  property,  pledged  by  a  third  person  to  his 
wife  to  secure  a  debt  due  her,  under  a  contract  by  which  he  agrees 
to  pay  the  debt,  and  yet  incur  no  obligation  to  his  wife?  Was  not 
the  interest  of  Mrs.  Leeds  in  the  asseCs  of  Leeds  &  Go.  paraphernal 
property,  and  did  not  that  interest,  with  the  assets  themselves,  pass 
into  the  possession  and  control  of  Mr.  Leeds,  and  was  it  not  used 
with  said  assets  for  the  purposes  of  his  business? 

''  It  is  said  that  Leeds  &  Go.  No.  2  (composed  of  Gharles  J.  Leeds 
and  Miss  Julia  Home  Leeds) ,  never,  as  a  firm,  assumed  to  pay  the 
debts  of  Leeds  &  Go.  No.  1  (composed  of  Gharles  J.  and  John  Leeds, 
and  Thomas  J.  Leeds  and  Edward  Grinnell  and  the  widows  and  heirs 
of  the  two  latter) . 

*'  The  evidence  makes  it  apparent  that  the  liquidation  of  Leeds  & 
Go.  No.  1,  July  31,  1878,  whereby  Gharles  J.  Leeds  assumed  all  the 
liabilities  of  that  firm,  and  the  organization  of  Leeds  &  Go.  No.  2, 
August  2,  1878,  whereby  Miss  Jalia  Home  Leeds  became  a  member 
of  said  firm,  the  interests  of  herself  and  partner  were  fixed  at 
seven -sixteenths  and  nine-sixt.eenth8  respectively,  and  they  bound 
themselves  for  the  debts  of  the  old  firm  in  the  same  proportion — 
were  substantially  part  and  parcel  of  the  same  transaction.  All  the 
assets  of  Leeds  &  Go.  No.  1,  which  Gharles  J.  Leeds  had  acquired  in 
hlockj  subject  to  the  condition  that  he  should  pay  the  debts  of  the 
concern,  were  by  him  immediately  turned  turned  over,  in  block,  to 
Leeds  &  Go.  No.  2.  And  the  new  firm,  knowing  the  conditions  under 
which  he  held  said  assets,  and  the  individual  members  specifically 
agreeing  to  fulfil  those  conditions  to  the  extent  of  their  respective 
interests  in  the  firm,  and  as  the  consideration  whereby  the  firm 
acquired  said  assets,  neither  the  members  nor  the  firm  can  deny 
their  liability  in  the  premises.    Nor  has  there  ever  been  any  attempt 


FORTY-NINTH  ANNUAL  RHlPORTS,  1897.  617 

In  the  Matter  of  Leeds  A  Co.,  Limited,  in  Liquidation. 


to  deny  snch  liability.  On  the  contrary,  as  has  been  stated  already, 
Leeds  &  Co.  No.  2  carried  npon  its  books,  as  its  creditors,  those  who 
appeared  npon  those  books  when  they  were  nsed  by  Leeds  &  Oo. 
No.  1,  as  the  creditors  of  that  firm.  Payments  were  made  to  them, 
deposits  were  received  from  them,  interest  was  credited  and  capi- 
talized ;  and  the  accounts  as  they  stood  upon  the  books  of  Leeds  & 
Oo.  No.  1  were  dealt  with  and  treated  in  all  respects  as  accounts  to 
which  Leeds  &  Oo.  No.  2  had  succeeded  and  for  which  they  were 
responsible.  So  that,  aside  from  the  direct  testimony  of  Mr.  Leeds 
opon  the  subject,  the  evidence  of  the  liability  of  Leeds  &  Oo.  No.  2 
in  the  premises  is  overwhelming.  If  anything  further  could  be 
needed,  it  is  to  be  found  in  the  following  stipulation  in  the  contract 
between  Obarles  J.  Leeds  and  Miss  Julia  Home  Leeds,  to-wit : 

**  *  Article  I.  The  new  copartnership  shall  commence  on  and  be 
computed  from  the  first  day  of  the  month  of  January,  1878.'  Thus 
making  the  new  firm  take  the  place  of  rather  than  succeed  the  old 
one. 

'*  Proceeding  further,  we  find  that  Miss  Julia  Home  Leeds  died  in 
1881,  and  that,  by  judgment  in  this  court  of  March  8,  1881,  Mrs. 
Olivia  B.  Leeds  was  put  in  possession  of  her  estate  as  universal 
legatee.  And,  upon  this  basis,  it  was  argued  that  there  was  a  new 
firm,  and  that  the  new  firm  has  never  assumed  the  obligation  of  the 
old,  ete. 

**  The  contract  between  Oharles  J.  Leeds  and  Miss  Julia  Leeds 
contained  the  following  stipulation,  to-wit:  S 

**  ^  Article  VII.  In  the  event  of  the  death  of  one  of  the  copart- 
ners, the  said  partnership  shall,  nevertheless,  continue  (provided 
the  same  is  agreeable  to  the  survivor)  between  the  heirs  of  the 
deceased  and  the  surviving  copartners,  in  the  same  manner  and 
under  the  same  conditions  as  if  both  were  alive. ' 

"  Mrs.  Olivia  B.  Leeds,  accordingly,  as  the  sole  instituted  heir 
of  Miss  Julia  Leeds,  succeeded  to  her  interest,  and  took  her  place  in 
the  existing  firm  of  Leeds  &  Oo.,  and  the  firm  continued  as  thus 
constituted  until  1889,  when  it  was  converted  into  a  corporation, 
under  the  name  of  Leeds  &  Oo.,  Limited,  by  act  before  Soniat, 
notary,  June  18,  1889.  The  corporators  were  Oharles  J.  Leeds,  Mrs. 
OlivlaB.  Leeds,  widow  of  Thomas  L.  Leeds,  Miss  Qrace  Leeds,  Thomas 
Leeds,  Mrs.  Louisa  Leeds,  wife  of  Norman  Eustis,  and  Oharles  T] 
Leeds. 
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''  Ab  part,  snbstantially,  as  the  same  transaction,  and  by  act  before 
the  same  notary,  Jane  22,  1889,  the  establishment  and  plant  known 
«s  'Leeds'  Fonndry,'  together  with  all  the  assets  of  Leeds  &Go., 
were  sold  by  that  firm,  represented  by  Charles  J.  Leeds  and  Mrs. 
Olivia  B.  Leeds,  as  the  heir  and  successor  of  Miss  Julia  Home  Leeds, 
to  the  new  corporation  of  Leeds  &  Go.,  Limited.  And  as  part 
of  the  consideration  for  said  sale  the  corporation  assmned,  after 
mentioning  specifically  certain  debts  of  Leeds  &  Co.,  which  appeared 
npon  the  mortgage  certificate,  '  all  other  debts  and  liabilities  of  the 
old  firm  of  Leeds  &  Co.,  composed  of  Charles  J.  Leeds  and  Miss 
Jalia  Home  Leeds,  per  act  of  Charles  T.  Soniat,  notary,  dated  the 
2d  of  Angnst,  1878.' 

"  Haying  reached  the  conclusion  that  the  firm  of  Leeds  &  Co.  No. 
2  was  liable  for  the  debts  of  Leeds  &  Co.  No.  1,  and  therefore  liable 
for  the  debt  to  Mrs.  Charles  J.  Leeds,  it  follows  that  Leeds  A  Co., 
Limited^  in  assuming  the  debts  and  liabilities  of  Leeds  &  Co.  No.  2, 
and  in  taking  the  entire  assets,  claims  and  credits  of  that  concern, 
became  liable  for  the  debt  due  to  Mrs.  Charles  J.  Leeds,  unless  that 
debt  was  paid  or  prescribed  at  the  time  of  said  assumption.  It  is 
not  claimed,  however,  that  said  debt  was  paid,  and  the  evidence 
shows  its  acknowledgment,  by  payments  on  account,  from  time  to 
time,  up  to  1889,  and  thereafter,  by  the  corporation  itself  as  late  as 
November,  1892,  so  that  the  prescription  has  never  been  com- 
pleted." 

But  counsel  for  the  liquidators  insist  that ''  a  husband  can  not  be  a 
witness  for  or  against  his  wife,  except  when  he  acts  as  her  agent ; 
and  that  he  is  not  a  competent  witness  to  prove  the  creation  of  the 
agency,  nor  to  prove  any  acts  done  by  her,  nor  any  contracts  made 
with  her  by  other  persons." 

Again: 

'<  A  husband,  who  is  at  the  same  time  agent  of  his  wife,  and  pres- 
ident (and  therefore  agent  and  trustee)  of  a  corporation,  can  not 
make  a  contract  with  himself,  by  a  mental  resolution,  nor  by  making 
entries  in  the  books  of  the  corporation ;  and  that  he  is  an  incompe- 
tent witness  to  prove  her  ratification  of  his  acts,"  etc. 

As  abstract  propositions,  the  foregoing  may  be  true,  perhaps; 
but  in  our  conception  inapplicable  to  the  facts  of  this  case. 

There  was  no  effort  to  show  that  the  husband,  Charles  J.  Leeds, 
occupying  the  dual  position  of  mutual  mandatory  of  the  partnership 
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fknt  and  the  corporation  afterward,  and  of  his  wife,  had  attempted 
to  make  any  contract  with  his  wife,  or  for  his  wife;  it  is  the  implied 
obligation  of  the  partnership  and  of  the  corporation,  as  well  as 
their  contractnal  liability,  which  grew  ont  of  the  transactions  of  the 
partnership  and  of  the  corporation,  which  Mrs.  Oharles  J.  Leeds  has 
invoked  and  seeks  to  enforce— albeit,  her  hnsband  was,  at  the  same 
time,  a  member  of  one  and  a  stockholder  in  the  other. 

It  is  elementary  that  the  mere  acceptance  and  personal  nse  or 
investment  in  his  own  name  of  the  wife's  fnnda  creates  an  indebted- 
neea  in  her  favor  and  against  the  husband;  and,  that  the  hnsband, 
being  legally  competent  to  administer  his  wife's  separate  parapher- 
nal property,  is  a  competent  mandatory  to  perform  acts  of  adminis- 
tration for  her.  It  is  equally  tme  that,  in  snch  case,  no  formal 
written  mandate  is  essential,  but  that  acts  and  transactions  of  the 
husband,  in  the  management  of  his  wife's  business,  will  suffice,  if 
known  to  the  wife,  and  is  acquiesced  in  or  approved  by  the  wife. 

Now,  in  this  instance,  the  wife's  separate  funds  went  into  the  part- 
nership first,  and  the  corporation  afterward,  and  were  used  and 
appropriated  in  their  business — the  husband  being  a  member  of  the 
partnership  and  a  stockholder  in  the  corporation.  Oonsequently, 
several  important  consequences  flow  from  their  transactions,  viz. : 
(1)  The  establishment  of  the  debt  of  the  hnsband  to  the  wife,  he 
being  one  of  the  members  of  the  partnership  first,  and  one  of  the 
stockholders  of  the  corporation  afterward;  (2)  That  said  indebted- 
ness remains  absolutely  imprescriptible,  in  so  far  as  the  husband  is 
^K>ncemed,  so  long  as  the  marriage  exists,  notwithstanding  the  wife 
is  jadicially  separated  from  him  in  property;  (3)  same  being  the 
indebtedness  of  a  commercial  partnership,  every  member  of  the  part- 
nership was  liable  for  its  payment  in  8olido  (R.  0.0.  *^872)  ;  and  (4) 
the  acknowledgment  of  one  debtor  in  aolido  '*  interrupts  the  prescrip- 
tion with  regard  to  all  others,  and  their  heirs."     B.  0.  0.  8682. 

The  l^al  result  of  the  situation  is,  that  the  acknowledgment 
of  the  debt  by  the  commercial  partnership  of  Leeds  &  Oo.  had  the 
effect  of  binding  all  the  members  in  aolido;  and  the  various  acknowl- 
edgments thereof  during  the  subsequent  years,  of  interrupting  the 
torrent  of  prescription  in  respect  to  the  partnership  and  as  to  the 
ndividual  members  thereof.  And  0.  J.  Leeds,  personally,  became 
bound  by  and  through  the  legal  acts  performed  by  the  partnership,  of 
which  he  was  a  member;  because  the  partnership  is  a  fictitious  and 
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ideal  being,  altogether  independent  of  the  individuals  who  compose 
it.  This  is  evidenced  by  the  books  of  the  partnership  and  the 
accounts  it  rendered  to  its  creditors,  and  which  were  tacitly  ac- 
quiesced in  through  a  long  series  of  years,  and  whereupon  were 
predicated  a  great  many  important  business  transactions.  The 
partnership  was  competent  to  borrow  money  of  Mrs.  Leeds  and  to 
charge  itself  upon  the  books  of  the  company,  notwithstanding  her 
husband  was  a  member  and  acted  as  her  agent  at  the  time. 

There  existed  no  legal  obstacle  to  his  being  the  mutual  mandatory 
of  both  lender  and  borrower. 

This  was  the  situation  of  affairs  when  the  corporation  was  organ- 
ized and  took  to  itself  the  assets  of  the  partnership  and  incurred 
the  obligation  of  paying  its  debts,  and  upon  which  it  subsequently 
paid  one  thousand  one  hundred  and  ten  dollars. 

Upon  this  subject  the  views  of  our  learned  brother  of  the  district 
bench  are  so  appropriate  and  conclusive  that  we  extract  same  from 
his  reasons  for  judgment  ani  make  them  a  part  of  our  opinion,  viz. : 

*<In  all  these  transactions  Mrs.  Leeds  had  been  represented  by 
her  husband,  acting  as  her  agent.  It  was  he  who,  as  her  agent, 
received  her  paraphernal  funds  and  placed  them  in  her  name  and 
for  her  account  in  the  business  in  which  he  was  engaged.  It  was 
he  who  from  year  to  year  took  cognizance  of  the  making  up  of  her 
account  upon  the  books  of  the  concern,  and  of  the  capitalization 
of  the  interest  upon  such  occasions.  Upon  the  other  hand,  it  was 
Mr.  Leeds  who,  in  his  capacity  as  a  member  of  the  different  firms  of 
Leeds  &  Co.,  and  as  an  officer  of  Leeds  &  Co.,  Limited,  made  the 
entries  upon  those  books,  and  it  is  said  for  this  reason,  that  his  acta 
as  the  agent  of  Mrs.  Leeds  are  of  no  effect  in  her  behalf. 

*'  If  this  t^e  true  the  only  logical  conclusion  is,  that  if  a  man  acting 
as  the  agent  of  another  and  having  in  his  possession,  for  invest- 
ment or  otherwise,  funds  belonging  to  his  principal,  loans  those 
funds  in  the  name  of  his  principal  to  a  corporation  of  which  he  is 
an  officer,  and  whose  books  he  keeps,  and  the  corporation  uses  the 
funds,  it  incurs  no  liability  in  the  premises  and  can  not  be  compelled 
to  account  for  or  return  the  money  so  used. 

'*  I  do  not  understand  this  to  be  the  law.  The  dual  position  oc- 
cupied by  Mr.  Leeds  was  no  doubt  one  of  great  delicacy,  but  not 
more  so  probably  than  that  of  many  brokers  and  others  who  are  en- 
trusted with  money  for  investment.    The  transactions  are  of  a  char* 
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acter  which  entitle  them  to  be  determined  npon  their  merits.  And, 
coneidered  in  that  li^ht,  the  faci  is  that  the  corporation  obtained 
assets  in  which  Mrs.  Leeds  was  interested,  and  undertook,  in  consid- 
eration thereof,  to  pay  the  debt  dne  her,  npon  the  same  terms  as 
accorded  to  all  other  persons  similarly  situated,  save,  indeed,  that 
Mrs.  Leeds  was  not  s^iven  a  note,  which  she  might  have  negotiated 
to  the  inconvenience  of  the  corporation.  She  was  granted  no  better 
terms  than  the  other  creditors  of  Leeds  &  Oo.  No.  2,  whose  debts 
were  assumed  by  Leeds  &  Co.,  Limited,  and  I  conceive  of  no 
good  reason  why  her  present  position  should  be  any  worse  than 
theirs." 

But  it  is  alleged  by  counsel  of  the  liquidators  that  the  corporation 
is  insolvent,  and  that  they,  as  the  direct  representatives  of  the  moM 
of  creditors,  have  both  a  right  and  an  interest  in  setting  up 
the  defences  which  they  have  urged  to  the  claim  of  Mrs.  Leeds 
and  other  opponents,  and  those  which  neither  Mr.  Leeds  nor  the 
corporation  could  have  urged  against  it.  But  this  ai^ument  does  not 
impress  our  minds  at  all  favorably.  The  liquidators  represent  all 
the  creditors  equally,  and  to  each  they  owe  the  same  duty ;  and  the 
creditors  who  are  represented  by  liquidators  exclusively  derive  their 
rights  from  and  through  the  corporation  and  the  prior  partner- 
ships— ^in  the  absence  of  any  charge  of  fraud  or  collusion. 

In  Hail  vs.  Mulhollan,  7  La.  383,  nothing  more  than  that  is  said. 

It  i  i  confidently  claimed  that  the  opinion  of  the  District  Judge  and* 
the  contention  of  opponent's  counsel  are  in  antagonism  to  our  deci- 
sion in  Galder  &  Co.  vs.  Their  Creditors,  47  An.  1539.  In  the'  course- 
of  our  opinion,  we  said : 

'<  It  is  a  familiar  rule,  that  an  opposition  to  an  account  of  a  syndic 
or  administrator  puts  the  burden  on  the  party  whose  debt  is  op{)osed, 
to  sustain  it  by  proof,  and  neither  the  admissions  or  books  of  the 
insolvent  alone  will  make  proof  against  creditors,"  (Our  italics.) 
Citing  White  vs.  Wilkinson,  12  An.  360;  Lemos  vs.  Duralde,  8  Mar- 
tin's New  Series,  268. 

In  that  case  the  books  of  the  commercial  partnership  were  intro- 
duced in  evidence  for  the  purpose  of  establishing  debts  due  to  the 
partnerahip,  while  in  this  case  they  were  offered  and  are  partially 
relied  npon  to  prove  an  acknowledgment  by  the  partnership  to  its 
ereditors.  This  is  a  different  proposition  altogether  from  the  one 
presented  in  the  Calder  case.      We  do  not  appreciate  the  force  of 
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the  arg^iment,  that  acknowledgments  of  an  indebtedness  of  a  com- 
mercial firm  can  not  be  established  by  entries  made  in  its  books, 
particnlarly  i(  hen  same  have  been  acquiesced  in  for  many  years«is 
famishing  proof  against  it. 

There  is  nothing  in  the  views  we  have  expressed  which  are  at  vari- 
ance with  those  announced  in  Vance  vs.  Bank,  Ante  pp.  180,  878. 
The  receivers  represent  the  corporation  of  Leeds  Company  Limited, 
which  had  acquired  by  purchase  the  assets  of  a  previously  existing; 
partnership,  in  which  all  accounts  had  been  liquidated,  and  various 
settlements  made  acquiesced  in,  in  the  regular  course  of  the  dealings 
between  them  and  their  creditors,  Mrs.  O.  J.  Leeds  among  the  num- 
ber; and  the  obligations  of  which  it  had  assumed  in  its  organization 
act. 

There  is  in  this  case  no  question  of  settlements  between  creditor 
and  debtor  inter  se. 

After  a  careful  consideration  of  the  law  and  evidence  applicable 
to  the  claim  of  Mrs.  Charles  J.  Leeds ,  we  have  reached  the  conclu- 
sion that  it  is  correct ;  and  we  therefore  concur  in  the  opinion  and 
decree  of  the  judge  a  quo. 

II. 

With  reference  to  the  claims  of  Q.  W.  Beattie,  J.  B.  Beattie,  Mrs. 
P.  B.  Leeds,  William  Beattie,  and  Mrs.  G.  W.  Noyes,  which  are  listed 
in  the  commencement  of  this  opinion,  it  may  be  observed  that  they 
all  arise  out  of  the  same  transaction,  and  may  be  cumulated  and 
discussed  together,  all  of  them  being  represented  by  notes  which 
were  executed  in  their  favor  respectively  by  Leeds  Company,  Lim- 
ited, and  all  bearing  date  April  1,  1894,  in  the  liquidation  and  set- 
tlement of  a  prior  indebtedness  of  Leeds  &  Co.  The  District  Judge 
in  his  reasons  for  judgment  made  a  careful  summary  of  the  testi- 
mony, which  is  found  in  the  record,  and  stated  his  views  thereon, 
and  it  compares  favorably  with  the  impression  the  evidence  has 
given  us,  we  therefore  adopt  it  as  a  part  of  our  opinion,  viz. : 

'<  John  B.  Beattie  claims  as  the  holder  of  nine  notes  of  two  hun- 
dred and  fifteen  dollars  and  twelve  cents,  made  by  Leeds  &  Co., 
Limited,  April  1,  1894,  and  payable  in  from  two  to  ten  years,  with 
interest  from  date  at  the  rate  of  six  per  cent,  per  annum. 

<<  Giles  W.  Beattie  makes  a  like  claim. 

^'  William  Beattie  claims  upon  six  notes  of  two  hundred  andfifteea 
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doIlarB  and  twelve  cents  each,  made  by  Leeds  &  Go.,  Limited,  April 
1,  1894,  and  payable  in  from  five  to  ten  years,  with  interest  from  date 
at  the  rate  of  six  per  cent. 

<^B.  R.  Forman  holds  three  notes,  originally  issaed  to  William 
Beattie,  dated  April  1,  1894,  and  payable  in  two,  three  and  fonr 
years ;  two  for  two  hundred  and  fifteen  dollars  and  twelve  cents,  and 
one  for  fifty -one  dollars  and  fifteen  cents.  He  alleges  that  he  has 
advised  the  receivers  not  to  acknowiedge  them  as  debts  of  Leeds  & 
Co.,  Limited,  bat  that  if  the  conrt  shonld  conclude  that  the  series  to 
which  said  notes  belong,  a  majority  of  which  are  held  by  William 
Beattie,  should  be  recognized,  then  and  in  that  case  said  notes 
should  also  be  recognized. 

'*  Mrs.  Sarah  Avery,  widow  of  Paul  B.  Leeds,  claims  four  thousand 
two  hundred  and  eighty -five  dollars  and  seventy  cents  as  a  holder 
and  owner  of  nine  notes  made  by  Leeds  &  Oo.,  Limited,  to  her  order, 
dated  April  1,  1894,  and  payable  in  from  two  to  ten  years,  with 
iaterest  at  six  per  cent. 

"  Helen  Leeds  claims  one  hundred  and  eighty  dollars  as  holder  and 
owner  of  a  note  made  by  Leeds  &  Oo.,  Limited,  dated  April  1,  1894, 
to  the  order  of  Mrs.  G.  W.  Noyes,  and  by  her  endorsed,  payable  on 
demand,  with  interest  at  six  per  cent. 

**  These  claims,  as  I  understand  the  testimony,  have  the  following 
origin: 

"  Jedediah  Leeds,  the  father  of  Obarles  J.,  Thomas  L.  and  John 
Leeds,  established  and  owned  the  foundry.  He  married  as  his  second 
wife  Abble  E.  Babcock,  by  whom  he  had  two  children,  Paul  and 
Grace,  and  thereafter  died,  leaving  by  will  to  his  wife  the  sum  of 
ten  thousand  dollars,  and  also  the  usufruct  of  other  money,  which,  at 
her  death,  was  to  go  to  Paul  and  Grace. 

"  In  some  early  settlement  in  the  succession  of  Jedediah  Leeds,  as 
far  back  as  1862,  the  ten  thousand  dollars  mentioned  fell  into  the 
hands  of  John  Leeds,  who  gave  the  widow  his  note  for  it  secured  by 
mortgage  on  his  interest  in  the  foundry.  The  interest  on  this  note 
was  paid  by  the  firm  of  Leeds  &  Oo. ,  of  which  John  Leeds  was  a 
member,  and  the  note  and  mortgage  were  kept  alive  until  1877, 
when  there  was  a  balance  of  eight  thousand  seven  hundred  dollars 
still  due,  for  which  judgment  was  obtained  with  recognition  of  the 
mortgage  and  an  order  for  its  enforcement.  As  part  of  this  suit, 
Leeds  A  Oo.  were  gamisheed,  and  answered  that  John  Leeds,  the 
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defendant,  really  had  nothing  in  their  hands,  having  largely  over- 
drawn hlB  account.  Nevertheless  the  mortgage  on  the  property 
was  recognized,  as  stated  above,  and  as  John  Leeds'  overdrafts  on 
the  books  were  not  placed  of  record  as  affecting  his  title  to  the  real 
estate  and  wonld  not  have  affected  the  mortgage  in  question  in  any 
event,  it  wonld  seem  that  the  judgment  was  good.  Leeds  &  Co., 
however,  as  it  appears,  did  not  desire  to  have  the  interest  of  John 
Leeds  seized  and  sold  under  execution,  as  it  would  have  forced 
a  dissolution  and  liquidation  in  a  manner  which  would  probably 
have  prejudiced  the  interests  of  all  concerned.  Upon  the  plaintiff^ 
who  had  by  that  time  become  Mrs.  Seattle,  consenting  to  forbear^ 
the  firm  assumed  the  debt,  and  appear  to  have  thereafter  carried  it 
on  their  books  as  a  firm  debt.  In  the  liquidation  and  transfer,  July 
31,  1878,  the  mortgage  in  question,  together  with  all  others  in- 
scribed, was  assumed  by  Charles  J.  Leeds,  and  upon  his  forming; 
partnership  with  Miss  Julia  Home  Leeds,  the  property  was  trans- 
ferred to  her  to  the  extent  of  seven -sixteenths,  as  it  stood.  Later 
on,  June  22,  1889,  when  Charles  J.  Leeds  and  Mrs.  Olivia  B.  Leeda 
(heir  of  Miss  Julia  Home  Leeds)  transferred  the  property  to  Leeds 
&  Co.,  Limited,  the  act,  to  which  Mrs.  Beattie  was  not  a  party^ 
recites  that  the  mortgage  was  prescribed  and  was  to  be  can- 
celed; but  it  was  not  to  be  claimed  in  the  course  of  the  trans- 
action by  which  the  firm  of  Leeds  &  Co.  became  merged  into 
Leeds  &  Co.,  Limited,  and  the  property  of  the  former  transferred 
in  block  to  the  latter  concern ;  that  the  claim  of  Mrs.  Beattie  was 
prescribed.  On  the  contrary,  I  infer  that  it  stood  as  a  recognized 
subsisting  claim,  upon  which  interest  had  been  paid  regularly,  upon 
the  books  of  Leeds  &  Co. ,  and  as  such  it  was  assumed  by  Leeds  & 
Co.,  Limited,  as  part  of  the  price  to  be  paid  for  the  assets  thus 
acquired  by  that  corporation.  And  it  continued  to  be  recognized 
by  Leeds  &  Co.,  Limited,  until  April  1,  1894,  when  the  notes  sued 
on  were  given,  in  still  further  recognition.  In  explanation  of  the 
notes  it  need  only  be  said  that  after  the  death  of  Jedediah  Leeds  th& 
widow  married  Dr.  James  Beattie,  and  that  she  thereafter  died,  and 
that  the  notes  are  held  by  her  heirs  or  their  transferees. 

<*The  claim  of  Mrs.  Paul  Leeds  differs  somewhat  in  the  details  of 
its  history  from  the  others.  But  the  fact  remains,  with  regard  to  her 
claim,  as  with  regard  to  the  others,  that  the  debt  was  assumed  by 
Leeds  &  Co.  for  a  valuable  and  sufficient  consideration,  was  uniformly 
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recognized  by  that  firm  and  entered  into  the  transaction  by  which  Leeds 
A.  Co.,  merged  into  and  transferred  its  property  to  Leeds  &  Oo.,  Limited. 
After  a  while,  and  as  late  as  1894,  Leeds  &  Co.,  Limited,  in  farther 
recognition  of  said  claim  issued  the  notes  saed  on.  The  good  faith 
of  the  {Mirties  claimant  is  indicated  in  the  fact  that  they  still  hold  the 
notes  which  were  issued  in  April,  1894,  whilst  Leeds  &  Oo. 
lAmlted,  was  a  going  concern,  and  appear  to  have  made  no  effort  to 
transfer  them  to  third  persons. 

^*  I  am  of  opinion  that  the  opponents  are  entitled  to  recover,  cal- 
culating both  interest  and  disconnt  upon  the  notes  to  their  respective 
matarities."     ♦     •     ♦ 

The  foregoing  presents  a  very  clear  elncidation  of  the  Jedediah 
Leeds  transaction  and  history  of  the  legacy  of  ten  thousand  dollars  he 
made  to  Abbie  Babcock,  his  wife — same  being  the  amount  for 
which  John  Leeds  gave  his  note  and  mortgage  on  his  interest  in 
the  fonndry.  This  note  and  mortgage  being  subsequently  merged  in 
a  judgment  for  which  Leeds  &  Oo.  became  bound,  the  settlements 
which  are  represented  by  the  notes  in  controversy  were  made  in 
the  interest  of  the  corporation  and  to  prevent  a  forced  liquidation 
thereof. 

Under  this  state  of  facts  the  corporation  and  its  liquidators  are 
unquestionably  bo  and  to  opponents. 

III. 

With  reference  to  the  claim  of  the  opponent,  Mrs.  Oharles  J. 
Leeds,  to  be  recognized  as  an  ordinary  creditor  for  such  further  and 
additional  sum  as  may  be  due  her,  over  and  above  her  distributive 
share  of  the  proceeds  of  the  mortgaged  property  which  was  lately 
in  controversy  in  the  suit  of  New  Orleans  Oanal  and  Bankiag  Com- 
I«Dy  vs.  Leeds  &  Oo.,  No.  12,211,  we  think  her  right  is  clear. 

In  that  suit  the  court  fixed  the  amount  of  Mrs.  Leeds'  claim 
at  the  sum  of  six  thousand  three  hundred  and  sixty -nine  dollars  and 
thirty- five  cents,  with  interest  thereon  at  eight  per  cent,  per  annum 
from  July  10,  1894,  affirming  a  judgment  of  the  District  Oourt. 

In  casting  up  the  account,  the  judge  a  quo  made  the  following  cal- 
calation,  viz. : 
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**  It  appears  from  the  sheriff's  retarn  that  the  different  lots  of  ground 
and  baildtnffs  covered  by  the  mortgages  and  designated  as  Nos.  1.  2,  S, 
4,6,  were  sold  under  the  fourth  mortgage,  for. $81,809  id 

**  Deducting  therefrom  the  amount  of  the  first  mortgage,  with  Interest  to 

June  24,  l«M ^ 10.017  00 

*'  And  there  is  a  balance  of $21,842  4» 

*'  The  second  and  third  mortgages  do  not,  however,  cover  the  property- 
No.  6;  hence,  deducting  the  pro  rata  proceeds  of  that  property 2,090  6ft 

*'  And  we  have  to  pay  second  and  third  mortgages. $19,251  86 

"  The  second  and  third  mortgages,  with  interest  to  July  18, 1896, 

and  costs,  amount  to $27,502  80 

"  Oreditlng  same  with  proceeds  as  above 19,251  86 

**  Balance  due  on  second  and  third  mortgages $8,250  94 

**  Net  proceeds  of  sale  of  property  Immovable  by  destination 12.007  7* 

**  Deduct  balance  dueon  second  and  third  mortgages 8.250  9i 

••  Balance  for  distribution $8,766  80 

"  Net  proceeds  of  property  No.  6 1.813  19 

"  Total  balance  for  distribution $6,670  69 

''  Which  balaBce  beiog  distribated  pro  rata  in  part  satisf action  of 
the  claims  of  the  Oanal  Bank  and  of  Mrs.  Chas.  J.  Leeds,  as  foorth 
mortgage  creditors,  the  bank  for  five  thoasand  dollars  and  interest 
and  Mrs.  Leeds  for  six  thousand  three  hundred  and  sixty-nine  dol- 
lars and  thirty -five  cents  and  interest,  amounts  remaining  unpaid 
constitute  ordinary  debts  and  should  be  so  recognized." 


The  judgment  appealed  from  recognized  the  right  of  Mrs.  Oharles 
J.  Leeds  as  ordinary  creditor  to  be  placed  upon  the  provisional 
account  for  whatever  sum  may  be  found  due  after  her  pro  rata  share 
of  the  proceeds  of  the  sale  of  the  mortgaged  property  has  been 
credited  thereon;  and  it  decreed  her  entitled  to  participate  in  the 
distribution  of  the  proceeds,  which  the  receivers  have  marshaled  for 
distribution  thereon,  pro  rata  with  other  ordinary  creditors. 

In  our  opinion  his  judgpnent  is  correct. 

IV. 

The  proof  shows  that  Messrs.  Carroll  &  Carroll,  as  attorneys  at  law, 
rendered  services  to  the  corporation,  and  participated  in  the  court 
proceedings  in  which  the  liquidators  were  appointed,  and  represented 
them  primarily. 

It  also  appears  that  those  proceedings  were,  in  a  great  measure^ 
inaugurated  upon  their  advice. 

The  amount  of  six  hundred  dollars  demanded  appears  to  us  to  be 
quite  reasonable,  and  there  is  no  substantial  ground  assigned  for  the 
disallowance  of  same^ 
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V. 
Measrs.  Wood,  Schneidan  &  Oo.  claim,  as  ordinary  creditors,  the 
■am  of  four  tbonsand  nine  handred  and  fifty -three  dollars  and 
twenty  cents,  and  demand  a  distributive  share  of  the  fund  proposed 
for  distribution ;  but  the  judge  a  quo  decreed  that  the  receivers  hold 
in  reserve  for  future  distribution  whatever  dividend  may  be  attribut- 
able to  such  an  indebtedness,  in  the  event  it  be  ascertained  that  so 
much  is  actually  due  or  any  portion  thereof.  Their  answer  to  the 
appeal  insists  upon  an  absolute  and  present  judgment  decreeing  them 
a  distributive  share. 

Counsel  for  the  receivers  suggest  that  it  is  impracticable  for  the 
court  to  determine  the  question  of  amount  until  certain  direct 
actions  against  them  have  been  disposed  of;  and  that  the  determina- 
tion of  same  ought  to  be  left  open  until  the  final  account  is  filed. 

We  are  of  opinion  that  this  is  the  proper  course,  especially  in  view 
of  the  reservation  which  the  judge  made  in  his  decree. 

The  foregoing  propositions  are  those  which  have  been  discussed  in 
briefs  and  were  argued  at  bar,  and  are  the  only  ones  about  which 
there  appears  to  have  been  any  serious  controversy. 

Our  investigation  of  the  record  has  led  us  to  the  same  conclusion 
at  which  the  judge  a  quo  arrived,  and  we  therefore   concur  in  his 
decree. 
Judgment  affirmed. 
BasAUX,  J.,  and  Millbb,  J.,  concur  in  the  decree. 


No.  12,161. 

Louisiana  Constbuction  and  Impbovkmbnt  Oompany  bt  als.  vs.      40  6S7| 
Thb  Illinois  Obntbal  Railboad  Company  bt  als.  ^^  ^ J 

Tbe  Common  Coiinotl  of  the  oity  of  New  Orleans,  possessing  under  Us  charter  and  ^  \ 
other  statutes  of  the  State  only  power  of  administration,  has  no  authority  to 
enact  and  promulgate  an  ordinance  authorizing  a  railroad  corporation  to  erect 
bnlldlngs  and  other  permanent  structures  upon  the  batture  In  front  of  its 
riparian  property  on  the  bank  of  the  Mississippi  river,  within  the  limits  of  the 
city,  connect  same  with  wharves  on  the  edge  of  the  water  and  consecrate  same 
to  Its  exclusive  use  and  enjoyment  for  a  period  of  ninety-nine  years. 

Bach  an  ordinance  confers  a  grant  that  Is  in  the  nature  of  a  perpetuity,  and  not  a 
license  revocable  at  the  will  of  the  municipality. 

^^OUr.j.^ctmeurrt'nff;  Our  courts  have  recognized  the  right  of  action  of  the  citizens 
io  controversies  of  this  nature.  Whenever  batture  Is  withdrawn,  enough  mas 
be  left  for  public  use.    This  ordinance  takes  all,  and  practically  for  all  time. 
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Whether  accretion  in  the  future  expands  this  batture,  or  the  encroachment  of 
the  river  dlininishea  the  area,  the  ninety-nine  years'  ordinance  la  to  stand  an 
Impediment,  I  think,  to  that  control  of  public  places,  apt  to  become  requisite, 
conferred  on  the  Council  for  the  public  good,  and  with  which  I  think  the  city 
can  not  part. 

Breaux,  J.^  dissenting:  Under  Its  delegated  and  Implied  powers  the  city  has  the 
rlfcht  to  pass  an  ordinance  *'  to  extend  the  commerce  of  the  port,  and  to  facill  - 
tate  the  export  and  Import  business"  of  corporations  In  the  service  of  the 
public.  The  license  being  legal  and  authorized  Is  not  made  necessarily  void 
as  between  plaintiffs  and  defendants  by  the  period  of  ninety-nine  years  for 
which  It  was  granted. 

The  defendant  common  carriers  are  legally  authorised  to  maintain  a  free  wharf 
for  vessels  connected  with  their  business,  upon  condition  that  Improvements 
were  to  be  made  In  the  Interest  of  commerce  and  Industry.  The  use  is  publlo, 
and  there  was  no  Invasion  of  the  legal  or  equitable  right  of  any  one. 

APPEAL  from  the  Oivil  District  Oourt  for  the  Parish  of  Orleans. 
BightoTy  J. 


J.  R,  Beckvnth  for  Plaintiffs,  Appellants. 


8.  L,  Qilmore,  Oity  Attorney,  for  Oity  of  New  Orleans,  Appellee. 


Thamaa  J.  8emmea  and  Farravj  Leake  db  Lemle  for  Defendants, 
Appellees : 

On  Application  fob  a  Rbhbabinq. 

Plaintiffs,  a  citizens  and  taxpayers,  are  utterly  without  interest  in  the 
subject  matter  of  this  suit;  there  being  no  showing  in  the  peti- 
tion that  the  ordinance  complained  of  increases,  directly  or 
indirectly,  the  burden  of  taxation.  Oode  of  Practice,  Art.  16; 
Handy  vs.  New  Orleans,  89  An.  107;  Oonery  vs.  Waterworks,  41 
An.  921;  Dillon  on  Municipal  Oorporatious,  Sees.  920,  922,  and 
authorities  there  cited;  Beach  on  Public  Oorporations,  Sec.  631, 
and  authorities  there  cited. 

By  the  Oivil  Oode  the  ''use  of  the  banks  of  navigable  streams  is 
public,  etc.  Nevertheless  the  ownership  of  the  river  banks 
belongs  to  those  who  possess  the  adjacent  lands."  O.  O.,  Art. 
455.  The  highest  authorities  in  the  greatest  cases  that  ever 
arose  on  this  question  have  settled  this  for  all  time.  Mun- 
icipality No.  2  vs.  Orleans  Cotton  Press,  18  La.  122 ;  New  Orleans 
vs.  United  States,  10  Pet.  662. 
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The  general  public  servitade  in  this  article  deecribed  does  not,  bow- 
ever,  exist  for  all  purposes,  but  only  for  sucb  as  are  incident  to  the 
natore  and    navigable    character  of    the  stream.      Lyons  vs. 
Hinckley,  12   An.   657;  Railroad  Go.  vs.  Winthrop,  6  An.  86-, 
Dnverg6  vs.  Salter,  6  An.  450. 
A  reading  of  Partidas,  Title  XXVII,  laws  6,  7  and  8,  will  show  that  the 
above  dictum  as  to   the  natore  and   character  of   the  general 
pablic  servitude  in  the  banks  of  rivers  is  literally  correct,  even 
nnder  the  old  Spanish  laws.    Moreau  &  Oarleton's  Partidas,  Vol. 
1.  pp.  337, 338. 
The  legal  presumption  from  the  character  of  the  structures  authorized 
by  the  ordinance   at  bar,  '*  wharves,  docks,   piers,   elevators, 
warehouses,"  etc.,  must  be  that  such  structures  will  be  facilities 
to  commerce  and  navigation.     Stevens  vs.  Walker,  15  An.  578^ 
Atlee  vs.  Packet  Go.,  21  Wall.  393;  Geiger  vs.  Filer,  8  Fla.  823. 
As  *'  individuals  of  full  age,  residing  in  the   place,"    plaintiiTs  are 
equally  without  rights  of  action,  under  Art.  861  of  the  Givil  Gode 
of  1870,  to  prevent  the  construction,  by  riparian  proprietors,  of 
bnildings  and   other  works  of  public  utility,  for  the  mooring 
of  vessels  and  discharge  of  their  cargoes,"  as  authorized  by  the 
ordinance  complained  of,  since  the   city  of  New  Orleans  has 
express  delegated  power  to  authorize   such   structures.     Givil 
Gode,  Art.  868. 
This  power  she  has  exercised  in  the  fullest  terms,  over  and  over 

again  for  years. 
The  Gode  of  Louisiana,  of  1808,  does  not  contain  Art.  863  or  any 
part  of  Title  VI.  This  is  an  innovation.  See  Amendments  to 
the  Givil  Gode. 
The  entire  legislation  of  the  State  and  the  jurisprudence  from  the 
earliest  times  recognize  the  authority  of  the  city  of  New  Orleans 
to  control  and  administer  in  the  interest  of  commerce  the  public 
servitude  along  the  banks  of  the  Mississippi  river  within  her 
limits,  and  there  is  no  case  in  Louisiana  jurisprudence  denying 
the  right  of  any  municipal  corporation  to  license  the  building  of 
wharves  and  other  works  of  public  utility  by  riparian  pro- 
prietors, when  coDtested  by  one  or  more  individual  inhabitants. 
In  instances  where  the  city  of  New  Orleans  appears  to  have  delayed 
or  refused  to  grant  interstate  railway  companies  the  right  to 
connect  carrying  facilities  by  land  with  shipping,  the  sovereign 
34 
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power  in  fortherance  of  its  general  policy  of  encouraging  rail- 
road enterpriees  has  stepped  in  and  acted  directly.  27  An.  414; 
Act  78  of  1870. 

The  Dock  Oommission  Act  contains  an  express  legislative  recognition 
of  the  right  of  riparian  proprietors  to  maintain,  for  their  ezda- 
sive  nse,  wharves  established  prior  to  the  passage  of  the  act, 
under  whatever  authority  constructed.  Act  No.  70  of  1896, 
Sec.  2,  page  108. 

The  ordinance  complained  of  is  not  an  alienation  nor  a  sale  or  lease 
of  city  property,  which  the  city  is  restricted,  in  the  mode 
of  dealing  with,  by  the  terms  of  her  charter,  limiting  a  lease  to 
ten  years  and  requiring  public  competition.  Oity  Charter  of 
1882,  Sec.  8;  Act  136  of  1888;  Oonstruction  Oo.  vs.  Oity,  140 
U.S. 
The  term  ninety -nine  years  can  have  no  determining  effect  on  the 
validity  of  the  ordinance.  If  no  terms  had  been  expressed  in 
the  ordinance  it  would  have  been  perpetual  or  during  the  '^  term 
of  the  charter''  of  the  licensee.  Telephone  Company  vs.  Oity, 
40  An.  41 ;  East  Louisiana  Railroad  Company  vs.  City,  46  An. ; 
Flynn's  Digest  of  City  Ordinances,  p.  1208;  Wharf  Ordinance 
of  Texas  &  Pacific  Railway  Company. 

Whatever  be  the  limit  of  time  or  term,  if  any,  for  which  the  city 
could  aathorise  such  structures,  as  provided  in  this  ordinance, 
whether  for  ten  or  twenty -five  years  or  more,  no  right  of  action 
could  arise  in  respect  to  the  ordinaace  upon  that  ground,  until 
the  legal  period  had  expired. 

Articles  46  and  56  of  the  Constitution  manifestly  have  no  applica- 
tion to  this  case. 


Argued  and  submitted  December  19,  1896. 
Opinion  handed  down  February  16,  1897. 
Rehearing  refused  (reasons  assigned)  April  12,  1897. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  plaintiffs  allege  that  the  Louisiana  Construction 
and  Improvement  Company  is  the  present  lessee  of  a  very  large 
portion  of  the  wharves  on  the  banks  of  the  Mississippi  river  in  front 
of  the  city  of  New  Orleans,  for  a  term  of  years,  with  several  years 
thereof  yet  to  run. 
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That  said  lease  was  farmed  oat  to  said  corporation  at  public  aac  - 
tion;  and  that  it  acquired  same  for  a  large  and  valuable  considera- 
tion, paid  and  to  be  paid  to  the  city,  over  other  bidders  therefor. 

That  said  corporation  as  lessee,  as  well  as  other  taxpaying  inhab- 
itants of  the  city  whom  they  personate,  have  an  interest  in  asserting 
in  a  court  of  justice  the  patent  illegality  of  a  city  ordinance,  the 
enactment  of  which  was  an  attempted  exercise  of  a  power  which 
had  not  been  granted  to  the  municipality  by  the  Legislature,  and  was 
uUra  vires  and  void. 

The  petitioners  then  represent  that  the  council  of  the  city  of  New 
Orleans  purported  and  attempted  to  enact  Ordinance  No.  11,765, 
Oooncil  Series,  on  the  15th  of  January,  1896,  the  purport  and  effect 
of  which  was  to  confer  upon  the  defendants  authority  to  erect  upon 
the  batture  in  front  of  their  riparian  property  such  permanent  struct- 
oree  as  warehouses,  sheds,  elevators,  buildings,  railroad  tracks, 
switches^  turnouts,  sidings,  etc.,  same  to  be  of  such  character  and 
capacity  "  <u  the  neceasUiee  of  (their)  business  may  require  ;^  and 
further  authority  to  use  and  operate  and  maintain  the  same. 

And  the  further  effect  and  purport  of  said  ordinance  appears  to  be 
that,  at  the  same  time,  the  defendants  may  permit  all  vessels  or 
other  water  crafts  landing,  with  their  permission,  at  the  wharves 
which  they  may  construct  on  the  water's  edge,  or  doing  business  with 
them,  to  receive  and  discharge  all  of  their  cargoes  free  of  any  wharf 
dues  or  charges  of  any  kind  whatever  during  the  continuance  of  the 
term  or  their  grant— said  grant  being  of  the  duration  of  ninety -nine 
years,  and  having  been  conferred  without  public  advertisement  and 
adjudication,  and  without  the  payment  of  any  price,  present  or 
proepective. 

Upon  this  hypothesis  the  plaintiffs  claim  that  the  said  ordinance  is, 
IB  legal  effect,  a  grant  in  perpetuity  of  all  the  rights  and  uees  of  the 
battiwre  and  wharves  of  a  large  segment  of  the  Mississippi  river,  in 
front  Qf  the  city,  gratuitously,  and  that  the  effect  of  same  upon  the 
riparian  property  of  the  corporation  would  be  to  consecrate  it  in  fee 
simple  to  the  uses  and  purposes  of  the  corporation  irrevocably.  In 
other  words,  that  the  Gity  Oonncil  of  New  Orleans,  possessing  only 
the  power  of  administraHon  of  the  wharves  and  batture,  has  under- 
ttken,  by  said  ordinance,  to  confer  upon  the  defendants  the  perpet- 
ual and  exclusive  use  and  enjoyment  of  a  portion  of  them  gratui- 
tously;  and  that  the  ordinance  is  uUra  vires,  and,  therefore,  void. 
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And,  farther,  that  the  city  is  incapacitated  to  convey  in  this  manner, 
or  to  surrender  its  police  power  to  either  corporation  or  individaal, 
public  or  private. 

The  full  text  of  the  ordinance  is  as  follows,  viz. : 

Mayoralty  of  New  Orlbans,  1 
City  Hall,  January  16,  1896.      j 

(No.  11,766,  Council  Series.) 

"1.  Beit  ordained  by  the  Common  Council  of  the  City  of  New  Or- 
leans.  That  in  order  to  extend  the  commerce  of  the  port  and  to 
facilitate  the  export  and  import  business  of  the  Illinois  Central  Rail- 
road Company  and  the  Yazoo  &  Mississippi  Valley  Railroad  Com- 
pany, permission  and  authority  be  and  are  hereby  granted  to  the 
said  companies,  their  successors  and  assigns,  to  occupy  for  their  use* 
and  purposes  for  the  period  of  ninety- nine  years  from  the  date 
hereof,  all  that  part  of  the  batture  lying  between  Toledano  and 
General  Taylor  streets  fronting  the  property  owned  by  either  of 
said  companies  in  the  Sixth  Municipal  District  of  the  city  of  New 
Orleans.  * 

^'2.  Be  it  further  ordained,  etc,,  That  the  said  Illinois  Central 
Railroad  Company  and  the  Yazoo  &  Mississippi  Valley  Railroad 
Company,  their  successors  and  assigns,  be  and  they  are  hereby  au- 
thorized to  construct,  maintain  and  operate  thereon  such  wharves, 
docks,  piers,  bulkheads,  elevators,  toarehouses,  sheds,  buildings  and 
appurtenances  as  the  necessities  of  their  business  may  require;  all 
such  wharves  to  be  lighted,  maintained  and  kept  in  repair  by  the 
said  companies  at  their  own  expense. 

'<3.  Be  it  further  ordained,  etc,.  That  the  said  railroad  companies 
in  the  construction  of  such  wharves  shall  be  required  to  conform,  as 
nearly  as  may  be,  to  the  standard  of  the  specifications  of  the  exist- 
ing wharves  for  steamships  between  Thalia  and  Calliope  streets. 

^'4.  Be  it  further  ordained,  etc.,  That  all  steamships,  vessels  and 
other  water  craft  receiving  or  discharging  cargo  at  said  w?iarves  for 
either  of  the  said  railroad  companies,  or  any  steamships,  vessels  or 
other  water  craft  using  said  wharves  by  and  with  the  consent  of  said 
railroad  companies,  shall  be  exempt  from  payment  of  all  wharf  dues; 
but  this  shall  not  exempt  steamships,  vessels  or  other  water  craft 
from  wharf  dues  for  receiving  or  discharging  cargo  at  or  occupying 
any  other  wharf. 
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*'  5.  Be  it  further  ordained,  etc.,  That  said  railroad  companies  shall 
have  the  right  to  constract,  maintain  and  operate,  with  steam  loco- 
motives, or  other  appropriate  motive   power,   upon  and  along  said 
wharves,  and  upon  the  property  owned  by  said  companies,  between 
Tchonpitoalas  street  and  the  Mississippi  river,  from  Toledano  street 
to  General  Taylor  street,   with  the   right  to  cross  all  intervening 
streets,  all  such  tracks,  switches  and  turnouts  as  may  be  necessary  to 
carry  on  the  business  of  said  companies,  with  the  right  to  connect 
said  tracks,  switches  and  turnouts  with  existing  tracks  of  the  New 
Orleans  Pacific  Railroad   Company   on  Water  street,   and  with  the 
wharves,  docks,  elevators   and   buildings   that  said  companies  may 
construct    upon    said    batture    and     property    owned    as     afore- 
said ;  and  said  companies  shall   have  the  further  right  to  construct, 
maintain  and  operate  a  single  track  from  Toledano  and  Water  street 
along  Water  street  to  General  Taylor  street,  with  such   switches, 
sidings  and  turnouts  as  may   be   necessary   to  connect  said   single 
tracks  with  said  existing  track  and  with  the  wharves,  elevators  and 
buildings  aforesaid ;  all  such  tracks,   switches,  sidings  and  turnouts 
to  be  conslracted  on  lines  and  levels  to  be  approved  by  the  Oity 
Engineer. 

"6.  Be  U  further  ordained,  etc,.  That  all  the  acts  and  doings  of  the 
said  companies,  under  this  ordinance,  shall  be  subject  to  any  ordi- 
nance or  ordinances  which  may  be  hereafter  passed  by  the  Oity 
€k>ancil  concerning  the  same. 

'*7.  Beit  further  ordained,  etc.  That  this  ordinance  shall  take 
effect  from  and  after  its  passage. 

''8.  BeUfurtJier  ordained,  etc.,  That  work  shall  be  commenced 
within  ninety  days  from  the  promulgation  of  this  ordinance. 
**  Adopted  by  the  Council  of  the  city  of  New  Orleans,  January  14, 

1896. 

"  Dan  a.  Rosb,  Clerk  of  Ckmncil. 

"  Approved,  January  14,  1896. 

<*  John  Fttzpatrick,  Mayor. 
'*  A  true  copy. 

'^  Olabk  Stbbn,  Secretary  to  the  Mayor.*^ 

And  the  following  are  the  objections  which  are  stated  in  the 
plaintiife'  petition,  and  the  grounds  of  nullity  upon  which  they 
claim  to  rely,  viz. : 
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^'  There  is  and  was  vested  in  the  said  city  government  no  lawfol 
authority  to  grant  away  from  or  dispose  of  any  property,  right 
or  thing  of  valae  to  the  inhabitants  of  the  city  of  New  Orleans 
or  the  people  of  the  State  '  to  any  person,  persons,  association 
or  corporation,  public  or  private,'  this  being  expressly  prohibited  by 
Art.  &6  of  the  Constitution  of  the  State  and  is  ultra  vires. 

II. 

<*  The  supposed  ordinance  on  its  face  unlawfully  grants  to  the 
said  Illinois  Central  Railroad  Company  and  the  said  Tazoo  &  Missis- 
sippi Valley  Railroad  Company  special  and  exclusive  rights,  privi- 
leges, immunity  and  monopoly  in  the  said  described  public  battnre, 
between  General  Taylor  and  Toledano  streets,  to  the  exclusion 
of  the  public,  in  violation  of  the  State  Constitution,  particularly 
Art.  46,  and  the  provisions  of  said  Constitution  prohibiting  monop- 
olies. 

III. 

*'  The  batture  between  General  Taylor  and  Toledano  streets, 
between  the  public  levee  and  the  river,  is  public  property  as  locus 
ptiblicusj  under  the  laws  of  the  State  and  Civil  Code  thereof,  to  the 
use  '  of  which  all  of  the  inhabitants  of  the  city,  and  even  strangers, 
are  entitled  in  common,'  and  the  City  Council  is  without  authority  or 
power  to  destroy  or  change  such  public  servitude,  or  repeal  and  can- 
cel such  public  grant  and  consignment  to  general  public  use  made  by 
the  State,  and  deliver  over  to  private  corporations  the  dominion  and 
control  thereof  for  their  own  private  ends  and  purposes,  as  attempted 
in  said  supposed  ordinance. 

IV. 

'*  Under  the  public  law  and  jurisprudence  of  the  State  no  person  or 
corporation  can  acquire  any  right  to  construct  or  maintain^any  per- 
manent building  or  structure  on  said  batture,  or  make  any  use 
thereof  tending  to  impair  or  impede  the  right  of  the  public  to  free 
access  to  said  banks  and  batture  as  a  locus  publicus^  or  the  free  pub- 
lic use  thereof  for  all  of  the  purposes  for  which  such  public  right  and 
servitude  on  river  banks  and  battures  was  established  by  law.  Yet, 
said  supposed  ordinance,  on  its  face,  not  only  destroys  said  public 
right  and  servitude  for  the  period  of  ninety-nine  years  by  excluding 
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the  public  therefrom  without  the  permisBion  of  the  supposed 
grmntees,  but  allows  its  destruction  as  a  looua  publicus  by  the  erection 
of  flnch  permanent  private  *  wharves,  docks,  piers,  bulkheads,  ele* 
irators,  warehouses,  sheds  and  appurtenances*  as  the  supposed 
grmntees  may  elect  at  their  unrestricted  pleasure,  which,  when 
erected,  are  to  be  private  property,  under  their  private  control, 
with  even  no  reservation  of  the  right  of  entry  by  the  public,  either 
to  tlie  said  structures  when  erected,  as  to  the  territory,  in  terms 
granted  away  by  the  said  supposed  ordinance. 

V. 

'*  It  is  beyond  the  legislative  or  granting  authority  of  the  govern- 
ment of  the  city  of  New  Orleans  to  grant  or  convey  away  the  right 
of  the  public  in  any  locus  pnblicus  to  any  persons  or  corporations, 
either  permanently  or  for  any  time  or  term  of  years. 

VI. 

*^  The  Legislature  of  the  State  never  intended  to  or  did  ever  con- 
fer on  the  government  of  the  city  of  New  Orleans  power  or  author- 
ity to  make  or  adopt  said  ordinance,  either  in  the  charter  of  the  city 
or  any  amendment  thereof,  or  under  any  implication  of  power 
necessary  or  legitimate  to  carry  out  any  power  actually  conferred  on 
said  city  for  its  government.  Sec.  8  of  the  Oity  Charter,  approved 
June  23,  1882,  as  modified  by  Act  No.  135  of  the  acts  of  1888,  only 
conferring  on  the  city  power  to  either  construct  wharves  and 
improve  the  banks,  landings,  and  increase  the  utility  thereof  for 
public  commerce  itself,  or  lease  the  same  for  a  limited  period  <  to 
such  persons  as  will  bind  themselves,  with  security,  to  construct  and 
keep  in  good  repair  such  wharves  and  landings,  and  construct  and 
keep  in  repair  sheds  over  the  wharves,  and  light  the  same  and  pay 
the  cost  of  policing  the  same,  for  such  just  and  reasonable  charges 
on  vessels  and  merchandise,  or  either,  for  the  use  of  the  wharves  or 
sheds,  as  may  be  fixed  in  advance  by  the  Oouncil,  and  with  such 
specifications  as  may  be  required  by  them.'  The  limit  of  leased 
terms  being  ten  years,  and  for  strictly  public  use. 

VII. 

'*  If  the  city  had  power  to  destroy  and  cut  off  the  right  of  the 
public  in  said  locus  publicus  by  any  form  of  legislation,  the  supposed 
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ordinance  is  void,  because  it  purports,  and  on  its  face  grants  a  term 
of  occupancy  of  said  battnre  and  landings  for  a  period  of  more 
than  ten  years,  and  without  the  free  competition  and  adjadica- 
tion  by  the  Comptroller,  after  the  advertisement  and  competition 
made  imperative  by  Act  136  of  the  acts  of  1888,  and  excludes  public 
general  commerce  from  the  use  of  said  locus  publieuSf  either  for 
entry,  passage  or  mooring,  or  unloading  of  the  vessels,  without  the 
consent  of  the  supposed  grantees  named  in  the  supposed  ordinance 
is  first  obtained,  to  the  exclusion  of  all  authority  of  the  city,  the 
harbor  master  or  any  authorities  of  the  port,  thereby  attempting  in 
said  supposed  ordinance  to  convert  public  rights,  public  ways  and 
public  servitudes  into  strictly  private  property  and  title  for  ninety  - 
nine  years,  excluding  the  general  public  not  only  from  said  territory 
and  public  place,  but  from  the  benefit  and  use  of  all  the  permanent 
structures,  railways  and  wharves  that  the  grantees  may  construct  or 
project  into  the  river  at  their  will. 

VIII. 

**  That  under  the  laws  and  settled  jurisprudence  of  this  State  said 
supposed  ordinance  is  null  and  void,  because  it  is  unreasonable  and 
oppressive,  and  contrary  to  right  and  public  policy." 

To  this  petition  the  defendants  tendered,  amongst  other  things,  an 
oxception  of  no  cause  of  action;  and  this  exception  having 
been  sustained,  and  their  suit  dismissed,  the  plaintiffs  have  appealed. 

The  province  of  this  court  is  to  determine  whether  or  not  the 
4kverments  of  the  petition,  coupled  with  the  terms  and  conditions  of 
the  ordinance,  which  for  the  purposes  of  the  exception  are  to  be 
-considered  as  read  into  the  petition,  have  stated  a  cause  of  action. 
As  the  record  discloses  that  the  judge  a  qtu>  did  not  deal  with  the 
question  of  the  right  or  interest  of  the  plaintiiTs  to  institute  this  suit, 
we  shall  assume  that  to  be  true,  and  restrict  our  views  to  the  want  of 
-corporate  power  in  the  City  Council  to  pass  the  ordinance. 

The  provisions  of  the  statute  of  the  State  which  granted  a  charter 
to  the  city  of  New  Orleans,  upon  this  subject,  are  as  follows,  vis. : 

*'  Sec.  8.  **  **  *  (6)  To  prescribe  and  collect  wharfage  and 
levee  dues  and  to  erect  sheds  over  the  wharves  and  buildingSy  to 
protect  merchandise  and  make  such,  charges  therefor  as  will  pay  for 
the  construction,  keeping  In  repair,  lighting  and  policing  of  such 
sheds  and  no  more. 
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'*  The  Oonncil  may  lease  or  farm  ont  the  wharves  and  landings  in 
sections  for  a  period  not  exceeding  ten  years jto  such  persons  as  will  bind 
themselves  with  security  to  construct  and  keep  in  good  repairs  such 
wharves  and  landings,  and  construct  and  keep  in  repair  sheds  over 
the  wharves,  and  light  the  same,  and  pay  for  the  cost  of  policing 
the  same,  for  such  just  and  reasonable  charges  on  vessels  and  mer- 
chandise, or  either,  for  the  use  of  the  wharves  and  sheds,  as  may  be 
fixed  in  advance  by  the  Council,  and  with  such  specifications  a?  may 
be  required  by  them."     Act  20  of  1882. 

Bnt  that  act  was  amended  in  1888  as  follows,  viz : 

"Act  135,  Acts  1888:  Sec.  3.  Be  it  further  enacted,  etc.j  That  said 

Council  shall  have   no  power  to  make  or  renew  any  lease  of  the 

wharves  and  landings,  or  any  lease  or  sale  of  city  property,  except 

After  public  advertisemenc  and   free   competition,  and  adjudication 

by  the  Comptroller  to  the  lowest  or  highest  bidder,  as  the  case  may 

be,  according  as  the  specifications  of  said  lease  or  sale  may  require." 

This  is  all  the  authority  the  city  possesses  in  the  premises — "  to 

erect  sheds  over  the  wharves  and  buildings  to  protect  merchandise," 

and  to  *'  farm  out  the  wharves  and  landings     *     **     *     to  such  per- 

aons  as  will  bind   themselves     **     **     *     to  construct  and  keep  in 

good  repairs  such  wharves  and  landings ;  and  construct  and  keep  in 

repair  sheds  over  the   wharves " — not  to  exceed   a  term  of  ten 

years. 

The  City  Attorney  in  his  brief  takes  the  position  that  the  railroad 
company  has  the  right  *^  to  construct  wharves,  or  other  artificial 
accommodations  for  commerce  in  front  of  Its  property,  and  can 
use  the  same  until  the  city  of  New  Orleans  exercises  her  exclusive 
right  of  building  wharves,"  etc.     Brief,  p.  1. 

Citing:  Ellerman  vs.  Morgan  Railroad  Co.,  34  An.  698;  Ellerman 
vs.  McMains,  80  An.  190;  City  of  New  Orleans  vs.  Wilmot,  81  An. 
65;  City  of  New  Orleans  vs.  Railroad  Co.,  27  An.  414;  Ellerman  vs. 
Railroad,  105  U.  S.  166. 

Further,  that  the  city  has  the  power  to  designate  a  particular  por- 
tion of  the  landings  for  the  use  of  a  particular  public  carrier,  and 
to  allow  the  use  of  batture  for  the  erection  of  sheds  and  other 
structures  necessary  for  the  shipment  or  temporary  storage  of  mer- 
chandise. 

Citing:  Heirs  of  Leonard  vs.  Baton  Rouge,  89  An.  284;  City  of 
New  Orleans  vs.  Railroad,  27  An.  415;  Stevens  vs.  Walker,  15 
An.  577. 
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From  the  foregoing  he  makes  the  following  dednctions,  viz. : 

'*  The  ordinance  in  question,  in  so  far  as  it  pnrporte  to  grant  to 
the  Illinois  Central  Railroad  Company  the  right  to  occupy  for  its  uses 
and  purposes,  for  the  period  of  ninety -nine  years,  from  January  16, 
1896,  all  that  part  of  the  batture  between  Toledano  and  Genera) 
Taylor  streets,  fronting  the  property  of  said  railroad,  is  not  valid, 
a«  a  contract,  the  city  being  without  power  to  grant  to  any  person^ 
for  any  purpose,  the  right  to  use  any  particular  portion  of  the  river 
front /or  a  term  of  years;  but  the  ordinance  is  valid  as  a  Itcensey  which 
the  city  has  a  legal  right  at  any  time  to  revoke,  and  which  must  stand 
until  revoked  by  the  city." 

No  doubb  could  be  entertained  of  the  legality  of  the  ordinance,  if  it 
extended  no  farther  nor  granted  anything  more  than  the  argu- 
ment of  the  City  Attorney  assumes;  but  he  fails  altogether  to 
treat  the  real  gist  of  the  ordinance,  which,  in  our  opinion,  is,  the 
gratuitous  permission  by  the  city  to  the  defendants  to  erect  upon 
the  batture  in  front  of  their  riparian  property  permanent  atructuresy 
such  as  warehouses,  elevators  and  the  like,  and  to  maintain  the 
same  for  their  exclusive  uses  for  a  period  of  ninety- nine  years,  in 
connection  with  and  in  addition  to  the  aforesaid  wharves.  His 
argument  altogether  ignores  the  provision  of  the  act  of  1888,  which 
declares  in  positive  and  mandatory  terms,  '*  that  the  <City)  Council 
shall  have  no  power  to  make  or  renew  any  lease  of  the  wJiarvee  and 
landing^,  or  any  lease  or  sale  of  city  property  except  after  public  od- 
vertisement  and  free  competUUm,^*  etc. 

The  license  spoken  of  is  nothing  more  nor  less  than  the  lease  or 
farming  out  of  the  wharves  and  landings,  which  is  mentioned  in  the 
city  charter  above  quoted,  for  there  is  no  other  license  known  to 
the  charter  of  the  city.  This  is  recognized  to  be  the  case  in  the 
dissenting  opinion,  from  which  we  quote  the  following,  viz. : 

«  The  power  the  city  now  has  of  passing  an  ordinance  authorizing 
the  lease  of  the  wharves  for  ten  years  covers  a  similar  power  we 
think  as  to  the  term  of  the  lease.  The  city  having  the  right  to  let 
for  a  term  of  ten  years,  has  the  power  to  issue  a  license  at  least  for 
that  length  of  time." 

Then  follows  this  distinct  statement,  viz. : 

*'The  limitation  of  time  as  to  the  grant  would  not  be  cause  to 
oust  the  license  if  the  municipality  persists  in  granting  the  right  of 
occupancy  and  of  use.    As  to  the  effect  upon  the  license  of  granting 
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an  additioDal  period  of  occupancy  and  use,  which  may  be  ultra  vireSf 
wo  have  found  no  aathority  directly  bearing  on  the  point,"  etc. 
But  the  opinion  cites  approvingly  the  three  following  causes,  viz. : 
City  vs.  Telephone  Oompany,  40  An.  41;  Railroad  vs.  Oity,  46  An. 
526;  Dartmouth  College  Oase,  4  Wheaton,  618. 

In  oor  view,  that  opinion  treats  the  subject  as  though  the  city  had 
the  right  accorded  her  by  the  charter  to  lease  or  license  the  right  of 
occupancy  and  use  of  the  batturcy  whereas  the  statute  confers  the 
power  on  the  city  to  ^'  lease  or  farm  out  the  wharves  and  landings,'' 
snd  '*  construct  and  keep  in  repair  the  sheds  over  the  wharvesy^^ 
alone. 

It  is  elementary  that  ^^  the  use  of  the  banks  of  navigable  streams 
or  rivers  is  public.*^  R.  C.  O.  466.  That  the  banks  of  the  Missis- 
sippi river  is  a  locus  publicus  in  which  the  entire  public  have  equal 
rights,  irrespective  of  the  ownership  of  the  adjacent  property,  or  the 
rights  of  the  riparian  proprietor  of  the  soil.     R.  C.  C.  609. 

The  Code  declares : 

*'  Servitudes  imposed  for  the  public  or  common  utility  relate  to 
the  space  which  is  to  be  left  for  the  public  use  by  the  adjacent  pro- 
prietors, on  the  shores  of  navigable  rivers,  and  for  the  making  and 
repairing  of  levees,  roads  and  other  public  or  common  works." 
Id.  666. 

It  further  declares  that  ^'  works  which  have  been  formerly  built 
on  public  places,  or  in  the  beds  of  rivers  or  navigable  streams,  or  on 
their  banks,  and  which  obstruct^  or  embarrass  the  use  of  these  placeSj 
rkfcrs,  streams^  or  their  banks,  may  be  destroyed  at  the  expense  of  those 
who  ektim  themy  at  the  instance  of  the  corporation  of  the  place,  or 
any  individual  of  full  age  residing  in  the  place  where  they  are  situ- 
ated."   Id.  861.     (Our  italics.) 

Giving  to  these  provisions  of  the  Code  a  just  and  reasonable  inter- 
pretation, we  think  the  conclusion  is  irresistible,  that  the  ordinance 
in  question  runs  counter  to  the  law  in  attempting  to  give  the  defend- 
ants a  right  to  erect  permanent  structures  upon  the  batture  which 
will  obstruct  and  embarrass  the  free  use  of  a  public  servitude,  and  to 
maintain  the  same  in  perpetuity. 

This  court  has  had  frequent  occasion  to  construe  and  enforce  the 
foregoing  provisions  of  law,  and  among  numerous  cases  the  follow- 
ing may  be  cited,  viz. : 

In  Mayor  vs.  Magnon,  4  O.  S.  2,  the  case  was  that  of  the  defend- 
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aiit  having  erected  a  shed  on  the  bank  of  the  Mississippi  river, 
between  the  levee  and  the  river,  in  order  to  carry  on  some  work  for 
the  Spanish  government,  and  as  a  place  for  the  deposit  of  timber, 
who  had  enclosed  a  great  part  of  the  bank  of  the  river  near  it  for  a 
shipyard;  and  Judge  Martin,  in  delivering  the  opinion  of  the  coart, 
said: 

'*  It  appears  to  this  court  that  the  spot  which  the  defendant  en- 
•closed  is  really  a  part  of  the  common  or  public  land,  which  is  out 
of  commerce^  incapable  of  being  alienated,  and  must  ever  remain 
free  to  the  inhabitants  and  strangefs;  that  the  defendant  can  have  no 
right,  claim  or  title  thereto,  except  in  common  with  the  rest  of  the 
community.'' 

The  city  authorities  ordered  these  structures  to  be  abated,  as  a 
nuisance,  and  the  defendant  enjoined  them  from  so  doing.  The 
District  Oourt  dissolved  the  injunction,  and  this  court  affirmed  the 
judgment. 

In  Trustees  of  Natchitoches  vs.  Cox,  3  N.  S.  140,  this  court 
affirmed  a  judgment  decreeing  the  removal  of  a  house  which  had 
been  erected  on  the  bank  of  Red  river  within  the  limits  of  the  city, 
on  the  ground  that  same  was  a  nuisance,  having  been  placed  directly 
on  the  '*  bank  of  a  navigable  river,  and  that  it  interrupted  that  use 
of  it  which  is  common  to  all  men.  Partida  3,  28,  7;  Curia  Fhillip' 
pica,  lib.  3,  Cap.  No.  16.'» 

In  Henderson  vs.  Mayor,  3  La.  568,  the  court  affirmed  a  judgment 
directing  the  removal  of  wharves,  sheds  and  steam  saw- mills  which 
had  been  erected  by  the  front  proprietors  on  the  alluvion  of  the 
river  in  such  manner  as  to  *'  obstruct  a  free  passage  on  its  bank,"  on 
the  ground  that  same  constituted  a  public  nuisance;  and  in  the 
<;ourse  of  their  opinion  '*  in  relation  to  the  third  point,  in  which  it  is 
asserted  that  the  works  constructed  by  the  plaintiffs  are  not  incum  - 
brances  on  public  or  city  property,"  the  court  said:  •'This  may  be 
true  with  regard  to  the  ownership.  But  if  the  public  or  the  inhabi- 
tants of  the  city  have  a  right  to  the  use  of  the  places  incumbered 
and  the  works  thereon  erected  impede  and  interrupt  this  public  use 
they  may  be  considered  as  nuisances.  The  right  of  way  reserved  in 
the  grants  of  land  fronting  on  the  Mississippi,  which  authorises  the 
proper  authorities  to  lay  out  and  cause  public  roads  to  be  made  on 
the  banks  of  the  river,  does  not  destroy  the  right  of  alluvion  vested 
by  law  in  the  riparian  proprietors.    Tet  while  such  roads  remain 
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mppropriated  to  public  ose  no  person,  not  even  the  proprietor  of 
the  adjacent  soil  *  *  *  woald  be  permitted  to  erect  bailding^  or 
make  any  works  thereon,  having  a  tendency  to  impede  passengers, 
or  in  any  manner  interrupt  the  public  use  of  the  road.  Such  works 
would  constitute  a  nuisance,  and  might  lawfully  be  abated  or 
destroyed  by  orders  from  the  police  authority  of  the  place  where 
Uiey  existed,  or  perhaps  by  any  private  individual.'' 

The  case  of  Shepherd  vs.  The  Third  Municipality,  6  R.  349,  was 
(hat  in  relation  to  certain  valuable  saw  ^  mills,  and  the  court  said : 

^*Tbe  street  and  the  banks  of  the  river  are  loci  publici — out  of 
commerce — ^aod  the  municipal  authorities  are  boand  to  see  that  the 
use  of  them  by  the  public  be  not  obstructed ;  but  they  have  no  power  to 
oUotD  any  erection  thereon  which  may  render  their  use  incommodioiAS. 
They  may  J  indeed^  temporarily  tolerate  works  thereon^  which  they  may 
deetn  not  injurious  to  the  rights  of  the  public;  but  no  permission  of  the 
couneil  can  prevent  a  subsequent  council  from  putting  an  end  to  such 
toleration."     (Our  italics.) 

In  Harrison  vs.  City  Council  of  Lafayette,  18  La.  295,  the  plaintiCT 
enjoined  the  city,  and  claimed  that  the  city  had  no  legal  right  to 
order  the  demolition  and  destruction  of  their  houses,  stores  and 
boildings,  which  the  evidence  showed  had  been  built  of  brick  on  the 
banks  of  the  river,  ^^  outside  of  the  front  street  or  highway,  and 
between  it  and  the  river,"  but  this  court  reversed  the  judgment  of  the 
lower  conrt  sustaining  plaintiff's  demand  and  dissolved  the  injunc- 
tion and  dismissed  the  suit. 

The  case  of  Herbert  vs.  Bensen,  2  An.  779,  was  that  of  a  warehouse 
which  had  been  erected  by  the  defendant  on  a  portion  of  the  quay  in 
front  of  the  plaintiff's  house  on  Bayou  Teche,  with  the  consent  of  the 
City  Council  of  the  town  of  St.  Martinsville,  and  which  the  plaintiff 
looght  to  have  abated  as  a  ntiisance,  and  the  court  said : 

'*  It  is  conceded  by  the  defendant,  in  his  application  to  the  corpora- 
tion, that  the  place  upon  which  the  warehouse  Was  proposed  to  be, 
and  was  subsequently  built,  was  a  public  place.  It  has  been  so  often  and 
to  nniformly  held  by  the  former  Supreme  Court  that  the  places  within 
the  limits  of  a  corporation  can  not  be  appropriated  to  private  use, 
and  that  individual  corporators,  as  well  as  the  officers  of  the  corpora- 
tion, have  the  right  to  prevent  such  appropriation  and  to  sue  for  the 
demolition  and  removal  of  buildings  erected  on  them  by  individuals, 
(hat  the  question  can  no  longer  be  considered  an  open  one.     Art.  869 
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of  the  Lonisiana  Oode,  which  proyidee  that  corporattons  of  dttee, 
towns  and  other  places  may  construct  on  the  public  places,  in  the 
beds  of  rivers  and  on  their  banks  all  buildings  and  other  works 
which  may  be  necessary  for  public  utUity,  for  the  mooring  of  vessefai 
and  the  discharge  of  their  cargoes,  does  not  authorize  the  ereotUm  of 
buUdingefor  private  emolument."  (Our  italics.) 
OarroUton  Railroad  Company  vs.  Winthrop,  5  An.  36,  was  a  similar 


In  McKeen  vs.  Kurfust,  10  An.  528,  it  was  held  that  a  cotton  shed 
built  on  the  bank  of  the  Mississippi  river  which  prevented  the  pub- 
lic from  depositing  their  goods  upon  the  same  at  the  usual  stage  of 
high  water  was  an  obstruction  to  the  use  of  the  banks  by  the  public 
and  removable  summarily  as  a  nuisance. 

In  Sweeny  vs.  Shakspeare,  Mayor,  42  An.  614,  the  proof  showed 
that  the  plaintiff  had  leased  from  the  Texas  &  Pacific  Railroad  Oom- 
pany  a  portion  of  the  batture  in  front  of  its  riparian  property  on  the 
Mississippi  river,  in  front  of  the  city  of  New  Orleans,  and  had  thereon 
established  certain  piles  and  clusters  of  piles,  for  the  purpose  of  pro- 
tecting certain  hitching  posts  for  the  purpose  of  securing  his  barges 
and  boats  laden  with  coal,  an  article  which  he  was  engaged  in  sell- 
ing to  the  public;  and  we  held  that  he  was  *' without  right  or 
authority  to  build  houses  on  the  batture,  and  rest  their  foundations 
upon  piles  driven  in  the  ground.  This  was  an  evident  appropria- 
tion to  his  exelueive  use  of  the  river  bank,  in  direct  violation  of  the 
right  of  control  and  administration  which  is  vested  in  the  city." 

In  Ruch  vs.  Oity,  43  An.  276,  all  of  these  principles  were  examined 
with  care  and  affirmed. 

But  it  is  contended  by  defendant's  counsel  that  a  different  doc- 
trine was  maintained  in  Watson  vs.  Tumbull,  84  An.  867,  and  one 
that  favors  the  theory  for  which  they  contend. 

In  that  case  the  court  employed  this  language,  vis. : 

^*  Within  its  corporate  limits,  the  city  of  New  Orleans,  under  her 
eharter  and  under  the  general  law,  has  the  right  to;control,  manage 
and  administer  the  use  of  the  river  banks  for  the  public  convenience 
and  utility;  to  establish  wharves  and  landings,  to  erect  works,  and 
provide  facilities  for  the  use  of  vessels  and  water  crafts;  and  to 
charge  just  compensation  therefor." 

But  that  opinion  just  as  emphatically  announces,  and  we  desire  to 
emphasise    the  statement,    that    ''riparian    proprietors    have    no 
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light  to  appropriate  to  their  exoluHve  use  these  banks,  and  they 
faaTe  no  private  property  in  the  nee  thereof^  which  is  public.  (Our 
italics.) 

This  decision  in  no  manner  impeaches  the  authorities  cited,  and 
annonnces  no  contrary  doctrine,  in  our  conception. 

Bat  counsel  partdcalarly  attract  attention  to  that  part  of  that 
opinion  which  reads  as  follows,  viz. : 

<«  The  discretion  of  the  city  authorities  in  determining  what  are 
proper  and  needed  facilities  to  commerce,  and  on  what  part  of  the 
liyer  bank  within  her  limits  they  should  be  established,  is  manifestly 
not  a  proper  subject  for  judicial  control  or  interference. 

But  we  do  not  understand  the  '' facilities  to  commerce"  therein 
referred  to  to  mean  such  permanent  structures  as  elevators,  ware- 
houses and  the  like,  for  the  exclusive  and  gratuitous  use  and  occu- 
pancy of  a  single  corporation  for  a  period  of  ninety- nine  years. 

The  question  at  issue  in  Watson  vs.  Tumbull  was  whether  a  ripa- 
rian proprietor  within  the  limits  of  the  city  of  New  Orleans  could 
restrain  the  city  by  injunction  from  placing  hitching  posts  along  the 
river  bank  in  front  of  their  property,  with  the  view  of  establishing 
a  landing  place,  and  furnishing  facilities  for  the  landing,  fastening, 
etc.,  of  coal  boats  and  other  water  crafts,  and  the  ground  assigned 
for  the  injunction  was  that  <<  there  existed  no  necessity  of  commerce 
requiring  the  placing  of  these  posts ;  that  the  plaintiff  had  already 
placed,  at  their  own  expense,  all  such  posts  as  were  required; 
*  *  *  and  that  the  said  action  (of  the  city)  would  obstruct  the 
tree  use  of  the  banks  of  the  river,  and  cause  deterioration  in  value 
to  the  property  of  complainants." 

It  is  striking,  that  the  question  presented  and  decided  in  that  case 
was  altogether  a  different  one  from  the  one  we  have  at  the  bar,  and 
that  the  "  facilities  to  commerce "  there  treated  of  are  those 
exclusively  relating  to  the  landing  and  fastenings  of  coal  boats  and 
other  water  crafts,  a  matter  of  administration,  pure  and  simple. 

It  was  quite  a  similar  case  to  that  of  Sweeny,  vs.  Shakspeare, 
mpra;  and  the  contention  of  the  plaintiff  in  that  case  (Watson 
VB.  Tnrnbull)  was  exactly  the  opposite  to  that  of  defendants  in  this 


Surely,  that  opinion  is  not  authority  for  the  proposition  that  the 
Oity  Oouncil  has  power  to  grant  to  a  railroad  company  permission  to 
take  possession  of  all  the  batture  in  front  of  its  riparian  property  for 
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the  space  of  a  half  mile  or  more  within  the  limits  of  the  city; 
establish  thereon  permanent  stmctnres  and  bnild  wharves  and  land- 
ing places  for  vessels,  and  exclusively  use,  operate  and  maintain  the 
same  for  a  period  of  ninety  nine  years,  withoat  adjudication,  com- 
petition or  compensation. 

The  same  qnestion  again  arose  in  Pickles  vs.  Dry  Dock  Company, 
88  An.  412,  same  being  an  action  on  the  part  of  a  lessee  from  the 
city  of  New  Orleans  of  the  Third  District  ferry  across  the  Missis- 
sippi river,  to  compel  the  defendant  to  remove  certain  illegal  ob- 
structions it  had  placed  upon  the  river  bank  interfering  with  the 
exercise  of  his  franchise. 

The  contention  of  the  defendant  was,  that  it  had  ''  the  right  to 
locate  their  docks  and  drive  piles  in  the  bed  of  the  river  because  it 
was  a  riparian  proprietor  of  the  soil  in  front  of  the  dock,  and  that  it 
had  thus  located  its  dock  and  driven  the  piles .  in  pursuance  of  an 
ordinance  of  the  police  jury  of  the  parish  of  Orleans,"  and  in  dis- 
posing of  that  contention  the  court  said : 

''Numerous  decisions  of  this  court,  in  perfect  harmony  with  gen- 
eral jurisprudence  on  similar  questions,  have  placed  beyond  the 
domain  of  possible  discussion  the  doctrine,  that  a  city  vested  with 
the  powers  enumerated  in  the  charter  of  the  city  of  New  Orleans 
has  the  undoubted  and  necessary  power  to  regulate  the  use  of  the 
banks  of  a  water  course  on  which  it  borders,"  etc.,  citin?  Watson  vs. 
TurnbuU,  thus  placing  upon  that  case  the  interprecation  that  the 
question  dealt  with  and  determined  was  the  power  to  regulate  the 
use  of  the  banks  of  the  Mississippi  river  and  nothing  more. 

And  as  if  to  emphasize  that  statement,  the  court  said  further: 

''  It  is  now  well  settled  that  the  general  right  of  the  city  (to  regu- 
late the  use  of  the  banks  of  any  water  course)  must  be  modified  by 
municipal  regulations  when  adopted  in  conformity  with  chartered 
authorities,^^ 

In  Heirs  of  Leonard  vs.  Baton  Rouge,  89  An.  275,  plaintiffs 
sought,  as  owners  of  riparian  property,  to  recover  from  the  de- 
fendant a  strip  of  batture  in  front  of  the  city,  under  the  provisions 
of  Revised  Statutes,  Sec.  818,  as  not  being  needed  for  the  public  use; 
and  the  city  defended  partly  upon  the  ground  ''  that  in  the  exercise 
of  her  corporate  powers,  and  to  provide  a  revenue,  lessen  the  burden 
of  taxation  and  to  increase  the  facilities  of  trade  in  the  article  of 
fuel,  which  is  one   of  prime  necessity,  she  permitted  a  landing  for 
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«)al  in  front  of  Leonardtown,  where  boats  and  barges  are  moored ; 
And  that  for  the  privilege  she  has  charged  an  annnal  rent." 

Upon  an  examination  of  the  evidence  we  found  that  the  coal- 
«hate  spoken  of  rested  on  trestles,  and  was  used  for  the  purpose  of. 
transferring  coal  from  barges  on  the  Mississippi  river  to  the  cars  on 
the  bank. 

In  the  course  of  our  opinion,  we  saii : 

"  The  defendant  has  not  built,  nor  permitted  to  be  constructed, 
upon  the  space  in  controversy  any  permanent  structure.  The  city 
claims  that  she  only  permitted  and  allowed  cercain  constructions  and 
embankments  to  be  made  from  the  bed  or  sloping  bank  of  the  river, 
between  high  and  low  water  mapk,  in  the  interest  of  the  commercial 
prosperity  of  the  town,  and  to  meet  the  actual  wishes  of  the  people.^ ^ 

And,  in  the  opinion  on  rehearing,  the  court  said  further,  that  the 
land  in  question  was  **  necessary  for  public  purposes,  and  is  used  for 
purposes  of  a  public  character  through  the  medium  of  private 
parties,  who  act  under  the  city  authority  only  temporarily  granted. 
The  uses  are  as  a  landing,  wharf  and  storing  place  for  coal  for  the 
porpose  of  facilitating  the  reception  and  distribution  of  fuel  to  the 
johabitanta  at  reasonable  prices,  which  are  regulated  to  a  certain 
extent  in  the  ordinance." 

" The  public  character  of  such  uses  is  not  destro/ed  by  the  fact 
that  they  are  temporarily  farmed  out  to  particular  individuals. 
Cities  exercise,  without  question,  the  right  of  designating  particular 
portions  of  their  wharves  and  landings  for  the  use  of  certain  lines  of 
vessels,  or  for  the  reception  of  certain  kinds  of  commodities;  and  the 
power  here  exercised  is  of  that  general  character" — that  is  to  say, 
the  power  of  administration. 

The  principles  announced  in  that  decision  are  in  strict  accord  with 
those  of  Watson  vs.  Turnbull  and  Pickles  vs.  Dry  Dock,  but  they  are 
diametrically  opposite  to  the  following  contention  of  the  defendant's 
connsel,  viz. : 

"So  far  as  constructing  elevators,  buildings,  sheds,  railroad 
tracks,  etc.,  on  the  batture  is  concerned,  the  plaintiffs  leave  out  of 
siKht  entirely  the  fact  that  this  ordinance  is,  upon  its  face,  a  mere 
iieeiwe  to  riparian  proprietors  to  use  a  portion  of  the  batture  which 
(they)  own;  that  under  the  provisions  of  Art.  318  of  the  Revised 
Statutes,  adopted  in  1853,  any  riparian  proprietor  within  an  incor- 
porated city  or  town,  even  a  private  citizen,  who  owns  batture,  may 
Z5 
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compel  the  (manicipality)  by  salt  to  set  aside  for  his  private  uses  so 
much  of  the  battare  as   may  not  be  needed  for  general  public 
purposes." 

In  our  view,  counsel  has  altogether  misapprehended  the  plain 
intendment  and  true  import  of  that  statate,  as  will  be  seen  from  our 
opinion  in  Heirs  of  Leonard  vs.  Baton  Rouge,  just  adverted  to. 

It  does  not  confer  upon  a  riparian  proprietor  the  right  to  carve  out 
a  segment  of  the  river  front,  and  appropriate  it  exclunvely  to  his 
own  U8e;  but  it,  on  the  contrary,  confers  on  him  only  the  right 
to  require  the  city  to  yield  up  a  portion  of  the  soil  of  a  river  bank, 
of  a  recently  formed  batture,  when  theri  is  more  than  is  needed  for 
public  use,  leaving  the  possession  and  dominion  of  the  remainder,, 
which  immediately  fronts  the  river,  undistarbed. 

In  our  opinion,  that  is  exactly  what  the  terms  of  the  ordinance 
purports,  for  those  of  the  first  section  declare  in  plain  and  unmis- 
takable language,  as  follows,  viz. : 

<'  Permission  and  authority  are  hereby  granted  to  the  said  com- 
panies, their  successors  and  assigns,  to  occupy  for  their  uses  and 
purposes  for  the  period  of  ninety -nine  years  from  the  date  hereof,  al^ 
that  part  of  the  batture  lying  between  Toledano  and  General  Taylor 
streets,  fronting  the  property  owned  by  either  of  said  companies,'' 
etc.     (Oar  italics.) 

The  grant  is  further  supplemented  by  those  of  the  second  section , 
which  provide  that  the  defendants  as  grantees  are  '<  authorized  to 
construct,  maintain  and  operate  upon  (said  batture)  such  wharves, 
docks,  piers,  bulkheads,  elevators,  warehouses,  sheds,  baildings  and 
appurtenances  as  the  neceaHties  of  their  busineaa  may  require,^ ^  etc. ; 
that  is  to  say,  such  permanent  and  enduring  structares  as  may  be 
reqaired  to  effectuate  the  aforesaid  right  of  permanent  use  and  occu- 
pancy of  said  batture. 

And  still  further  to  supplement  the  aforesaid  Arrant,  it  is  provided' 
by  Sec.  4  *'  that  all  steamships,  vessels  and  other  water  craft,  receiv- 
ing or  discharging  cargo  at  said  wharves  for  either  of  said  railroad 
companies,  or  any  steamboat,  ship,  vessel  or  other  water  craft  using^ 
said  wharves  by  and  urith  the  consent  of  said  companies  sJuill  be  exempt 
from  the  payment  of  all  wharf  dues,"  etc.,  thus  discriminating  against 
all  steamboats,  ships,  vessels  or  other  water  craft  not  receiving,  or 
discharging  cargoes  for  either  of  said  corporations,  or  with  their 
consent;  and  giving  to  said  corporations  the  exclusive  use  of  sucli 
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wharves,   docks,   piers,   bulkheads,   elevators,   etc.,   as   they   shall 
establish  on  said  battnre. 

And  to  point  and  fortify  the  foregoing  terms  of  the  aforesaid 
grant y  the  concluding  portion  of  said  section  declares  that  same  shall 
not  have  the  effect  of  "  exempting  steamships,  vessels  and  other 
water-  craft  from  wharf  dues  for  receiving  and  discharging  cargoes  at  or 
occupying  any  otfier  wharf  " — the  purport  of  that  clause  being  that 
any  vessel,  of  any  description,  trading  or  dealing  with  the  defend- 
ants, or  with  their  consent,  at  said  wharves  and  landing  shall  be 
exempt  from  the  payment  of  wharf  dues  to  the  city  or  to  the 
defendants,  and  that  all  other  vessels  of  any  and  every  kind  and 
description,  doing  business  at  other  wharves  and  landings  of  the  city 
should  not  be  exempt  therefrom. 

It  does  not  require  argument  to  prove  that  this  ordinance  yields 
up  to  the  two  defendants  for  a  period  of  ninty-nine  years,  hot  only 
the  exclusive  use  and  occupancy  of  all  baiture  in  front  of  their  prop- 
ertiea  on  the  Mississippi  river  between  Toledano  and  General  Taylor 
streets,  but  also  the  exclusive  control  of  the  wharves,  docks,  piers* 
bulkheads,  elevators  and  appurtenances  thereon  for  a  like  period  of 
ninety -nine  years. 

Manifestly,  if  this  ovdinance  be  maintained  there  would  remain  to 
the  city  no  right  of  supervision  or  use  of  either  batture  of  this  par- 
ticular segment  of  the  city  or  the  wharves  or  their  enjoyment.  Her 
control  over  them  in  the  interest  of  or  for  the  benefit  of  the  public 
would  be  entirely  lost  for  a  period  of  ninety- nine  years — that  is  to 
say,  in  perpetuity. 

The  question  propounded  by  this  suit  is  whether  the  city  can  law- 
fully th\^s  give  away  the  use  of  all  the  batture  and  the  control  of  the 
wharves  and  surrender  the  right  to  collect  wharf  dues  of  all  vessels 
dealing  at  the  wharves  and  landings  of  the  defendants,  while  collect- 
ing from  those  doing  business  at  all  other  wharves  and  landings. 

If  this  ordinance  is  beyond  the  power  of  judicial  revocation  and 
annulment,  the  defendants  will  no  doubt,  during  the  limited  period 
of  ten  years,  have  erected  upon  the  batture  spacious,  expensive  and 
permanent  buildings  and  structures,  such  as  elevators,  warehouses, 
docks,  piers,  etc.,  and  will  have  established  thereon  connections 
between  them  and  their  wharves  and  landings.  They  will  have  con- 
Btmcted  railroad  tracks  along  the  whole  length  thereof,  crossing  all 
intervening  streets,   and  accompanied   with   sidings,  switches  and 
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tarn -outs,  sach  as  are  usaal,  convenient  and  necessary  for  terminal 
facilities  of  two  great  transcontinental  systems,  which  the  defend- 
ants represent. 

There  is,  in  oar  conception,  no  authority  for  the  proposition, 
either  in  the  ordinance  or  the  law. 

The  Civil  Code  provides  that  <<  the  corporations  of  cities  and  towns 
and  other  places  may  constract  on  the  public  places,  in  the  beds  of 
rivers  and  on  their  banks,  all  buildings  and  other  works  which  may 
be  necessary  for  public  utility ^  for  the  mooring  of  vessels  and  the  dis- 
charge of  their  cargoes,  within  the  extent  of  their  limits"  (Art.  863)  ; 
but  this  provision  of  law  does  not  authorize  the  city  to  build  per- 
manent structures  on  the  batture  or  banks  of  navigable  rivers  for 
the  exclusive  enjoyment  and  use  of  private  individuals  or  corpora- 
tions, or  to  grant  them  permission  to  do  so. 

But  there  are  some  authorities  which  have  been  cited  and  relied 
upon  as  supporting  the  theory  contended  for  by  the  defendants,  and 
which  should  not  pass  unnoticed. 

One  of  those  cases  is  Ellerman  vs.  Morgan's  Railroad  and  Steam^ 
ship  Company,  34  An.  698;  but  that  decision,  in  our  view,  presents 
an  altogether  different  question. 

The  plaintiff,  Ellerman,  like  the  Construction  and  Improvement 
Company  in  this  suit,  was  the  farmer  or  lessee  of  the  public  wharves 
of  the  city  and  sought  to  compel  the  defendant  to  pay  wharfage ; 
and  the  latter  resisted,  upon  the  ground,  amongst  others,  that  '*  the 
right  to  build  and  use  wharves,  was  conceded  to  them  and  to  their 
vendees  by  the  State  of  Louisiana,  and  that  the  concession  was  a 
consideration  or  inducement  for  the  building  of  the  railroad,  and 
<!onstitutes  a  contract,  the  obligation  of  which  can  not  be  impaired." 
And  the  opinion  shows  that  under  a  city  ordinance  then  existing, 
the  right  of  the  wharf  lessee  to  collect  wharf  charges  was  restricted 
to  the  wharves  and  piers  which  were  **  furnished  by  the  city;"  and 
that,  as  the  wharves  in  question  had  been  built  by  the  defendant 
nothing  was  due  the  plaintiff.  Citing  Cannon  vs.  New  Orleans,  20 
Wallace,  677;   New  Orleans  vs.  Wilmot,  31  An.  55. 

But  aside  from  that  propositioh,  the  railroad  company  based  its 
exemption  from  the  control  of  the  city  on  a  contract  made  with  the 
State  as  a  sovereign,  in  whom  the  police  power  is  vested,  primarily. 
The  city  was  without  power  to  make  such  a  contract. 

And  in  Cannon  vs.  New  Orleans  the  court  said : 
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**  It  is  a  doctrine  too  well  settled,  and  a  practice  too  common,  and 
too  essential  to  the  interests  of  commerce  and  navigation  to  admit  of 
a  donbt,  that  for  the  nse  of  such  strnctares" — the  wharves — '^erected 
by  individnal  enterprise,  and  recognized  everywhere  as  private  prop- 
erty, a  reasonable  compensation  can  be  exacted.  And  it  may  be 
safely  added,  also,  that  it  is  within  the  power  of  the  State  to  regulate 
this  compensation,  so  as  to  prevent  extortion,  a  power  often  very 
properly  delegated  to  the  local  municipality." 

The  principle  announced  in  that  case  is  very  well  illustrated  in 
Railroad  Company  vs.  EUerman,  105  U.  S.  166^  which  reviews  the 
opinion  of  our  predecessors  in  New  Orleans  vs.  New  Orleans,  Mobile 
&  Chattanooga  Railroad  Company,  27  An.  414,  involving  the  same 
subject  matter  as  the  EUerman  case.     Vide  supra. 

That  decision  may  be  fairly  summarized  as  follows : 

The  railroad  company  having  secured  the  passage  of  an  act  of  the 
Legislature  in  1869,  granting  it  the  right  *^to  enclose  and  occupy 
for  its  purposes  and  uses"  a  portion  of  the  baUure  on  the  river  in 
front  of  the  city  of  New  Orleans,  erected  upon  same  wharves  for  the 
use  of  vessels  and  maintained  same  at  its  own  expense. 

Claiming  as  lessee  of  the  city  under  a  contract  of  1875,  the  plain- 
tiff enjoined  the  railroad  company  from  the  further  use  of  the  bat- 
ture,  levee  and  wharves  as  proposed,  alleging  that  it  had  their 
exeluMve  adminUtratum, 

In  stating  the  claim  of  the  wharf  lessee,  and  what  the  decision  of 
the  court  in  27  An.  414  was,  the  Supreme  Court  said : 

*'  What  that  decision  did  affirm,  however,  was  that  the  disposal  of 
the  public  right  on  the  premises,  as  a  wharf,  was  in  the  State,  to  the 
exclusion  of  the  city,  so  that  if  the  joint  resolution  (of  the  Legisla- 
ture) had  been  a  cession  to  a  natural  person  as  riparian  proprietor, 
to  improve  the  premises  as  a  landing  place  for  water  craft  and  for 
loading  and  unloading  cargoes  by  building  levees  and  wharves  at  his 
own  expense,  with  the  right  to  charge  reasonable  wharfage  for  their 
use,  it  would  have  been  conclusive  upon  the  city  and  those  claiming 
in  its  right.  And  construing  the  grant  to  the  company  as  limiting 
the  nse  of  the  property  as  a  wharf  to  purposes  strictly  incident  to 
its  corporate  business,  still,  in  order  that  it  should  be  beneficial  to 
that  extent,  it  would  be  essential  that  the  company  should  have  the 
right  to  exclude  all  other  uses,  and  this  would  effectually  withdraw 
it  from  the  jurisdiction  of  the  city  authority  over  the  general  sub- 
ject of  the  public  wharves. 
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<'  Neither  would  this  be  in  derogation  of  any  vested  right  of  the 
city.  Whatever  the  power  the  municipal  body  rightfully  enjoys  over 
the  subject  is  derived  from  the  Legislature.  They  are  merely 
administrative  and  may  be  revoked  at  any  time,  not  touching,  of 
course,  any  property  of  the  city  actually  required  in  the  course  of 
administration." 

The  judgment  of  the  court  rejected  the  demand  of  Ellerman,  and 
maintained  the  exclusive  right  of  the  railroad  company  to  use  the 
wharves  and  landings,  which  it  had  constructed  upon  batture  in 
front  of  its  riparian  property ;  but  the  opinion  is  rested  entirely  upon 
a  grant  by  the  Legielature  to  the  company,  prior  in  date  to  that  of 
the  lease  of  the  plaintiff  from  the  city — holding  that  this  legislative 
grant  effectually  withdrew  the  use  of  the  wharves  and  the  right  of 
the  city  to  administer  them  "  from  the  jurisdiction  of  the  city  over 
the  general  subject  of  the  public  wharves." 

The  opinion  further  affirms  that  ^*  whatever  power  the  city  enjoys 
over  the  subject  is  derived  from  the  State,  and  that  they  are  purely 
administrative  and  revocable  at  the  will  of  the  Oity  Oouncil." 

But  the  court  was  guarded  in  making  that  statement,  and  coupled 
therewith  the  declaration  that  the  revocation  of  any  administrative 
function  which  the  municipal  authorities  had  granted  to  a  private 
individual  or  corporation,  such  as  the  use  of  the  wharves,  ^'  would, 
of  course,  not  touch  any  property  of  the  city  actually  acquired  in  the 
course  of  administration." 

And,  by  analogy,  the  city  would,  in  case  of  revocation  of  a  grant, 
be  under  equal  obligation  to  save  the  property  of  the  grantee. 

Applying  the  principles  announced  in  that  case  to  the  one  at  bar,  it 
is  evident  that  this  court  can  not  affirm  the  legality  of  the  ordi- 
nance under  consideration,  as  it  is  founded  upon  neither  a  legislative 
grant  nor  legislative  authority ;  and  because  the  city  has,  under  its 
charter,  only  a  power  of  administration  of  the  batture  for  the  public. 

But  it  must  be  observed  that  the  Legislature  did  not  grant  to  the 
railroad  company,  in  the  case  cited,  any  such  right  or  privilege  as 
this  ordinance  proposes  without  the  sanction  of  legislative  authority. 

Attention  has  been  attracted  to  the  opinion  of  this  court  in  Oity 
vs.  Telephone  and  Telegraph  Oompany,  40  An.  41;  but  we  do  not 
think  it  is  applicable. 

It  involves  no  question  of  servitude  upon  a  riparian  estate  or  bat- 
ture, or  wharfage;  but  the  permission  of  the  city,  granted  ''  to  the 
defendant  to  construct  and  maintain  telephone  lines  on  its  streets." 
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But  the  city  ordinance  was  aathorized  by  a  special  enabling  act  of 
the  Lefi^islatare.     Act  No.  124  of  1880. 

The  provisions  of  that  act  were  not  only  consalted  by  the  conrt  in 
the  preparation  of  their  opinion,  bat  ihey  were  incorporated  in  it. 
Also,  to  the  case  of  Stephens  vs.  Walker,  15  An.  577. 
The  wharf  and  warehouse  under  consideration  in  that  case  were 
erected  upon  the  banks  of  the  Bayou  Teche,  in   front  of  a  public 
square,  with  the  sanction  of  the  council  of  the  town  of  Franklin; 
but  these    constructions  were  authorized    by  a  special  act  of  the 
Lefi:i8lature  of   1857;  and  the  plaintiff  found  it  a  necessity   of  his 
case  to  urge  the  unconstitutionality  of  the  statute. 
Of  that  question  the  court  said : 

*^  If  the  effect  of  the  legislation  was  to  defeat  the  rights  of  the 
public  by  a  transfer  of  the  public  property  to  the  exclusive  use  and 
control  of  private  individuals,  the  position  assumed  by  the  plaintiff 
would  not  be  without  force. 

**  But  the  statute  is  susceptible  of  a  different  construction,  and  does 
not,  in  our  opinion,  confer  such  unlimited  powers  upon  the  municipal 
authorities.  The  erection  of  the  wharves  and  buildings,  instead 
of  being  detrimental,  must  nece|^sarily  be  subservient  to  commerce ; 
othenti9e  the  privilege  is  dbused^  and  the  courts  will  grant  the  public 
adequate  remedy."     (Our  italics.) 

Likewise  to  the  opinion  of  the  Supreme  Oourt  in  the  Trustees  of 
Dartmouth  OoUege  vs.  Woodward,  4  Wheaton,  518. 

In  that  case  it  was  ascertained  and  held  that  the  British  crown  had 
granted  a  charter  to  the  college  in  1769,  prior  to  the  establishment 
of  the  government  of  the  United  States,  which  the  revolution  did  not 
dissolve,  and  that  the  subsequent  statute  of  the  State  of  New  Hamp  • 
Bhire  altering  same  without  the  consent  of  the  corporation  was 
an  attempted  impairment  of  a  contract  which  was  protected  by  the 
United  States  Oonstitution. 

And  finally,  to  the  decison  in  New  Orleans  vs.  Louisiana  Oonstruc- 
tion  Oompany,'140  U.  S.  654.  In  that  suit  was  involved  the  question 
whether  the  city  had  so  changed  the  character  and  destination  of  a 
portion  of  the  batture  in  front  of  four  of  its  public  squares  as  to 
render  same  liable  to  seizure  under  execution — the  contention  on  the 
part  of  the  plaintiffs  in  that  case  being  that  the  city  had  made  a  locus 
publicus  private  property  through  the  instrumentality  of  an  ordinance 
which  provided  for  the  shelter  and  protection  of  the  sugar  and 
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molasses  received  at  the  port  of  New  Orleans^  the  terms  of  which 
granted  defendants  the  exclusive  right  to  this  nse  for  the  term 
of  twenty- five  years. 

The  court  held  that  the  grant  did  not  have  that  effect. 

But  the  ordinance  provided  that  the  contemplated  sheds  should 
not  approach  within  one  hundred  and  fifty  feet  of  the  wharves  in 
front  of  the  sugar  landing;  and  it  specifically  provided  that,  at 
the  end  of  twenty -five  years,  the  city  was  to  have  the  option  of 
terminating  the  lease  and  taking  the  sheds  at  half  their  appraised 
value,  of  extending  the  same  for  a  further  period  of  fifteen  years,  at 
the  end  of  which  they  were  to  revert  to  the  city. 

Upon  a  careful  study  of  these  cases  we  have  been  unable  to  dis- 
cover in  them  anything  contrary  to  the  opinions  of  this  court  we. 
have  collated  above. 

But  the  contention  of  plaintiff's  counsel  goes  further.  It  directs 
our  attention  to  certain  provisions  of  the  Constitution,  which  he 
argues,  and  with  force  and  plausibility,  render  it  very  doubtful 
whether  the  Legislature  could,  constitutionally,  exercise  the  author- 
ito  of  enacting  a  law  enabling  the  city  to  pass  and  promulgate  such 
an  ordinance  as  the  one  under  review. 

Among  the  number  we  may  cite  the  following,  viz. : 

**The  General  Assembly  shall  have  no  power,  to  grant,  or  to 
authorize  any  parish  or  muncipal  authority  to  grant  any  extra  com- 
pensation, fee  or  allowance  to  a  public  ofScer,  agent,  servant  or 
contractor;  nor  pay,  nor  authorize  the  payment  of,  any  claim 
against  the  State,  or  any  parish  or  municipality  of  the  State,  under 
any  agreement  or  contract  made  without  express  authority  of  law; 
and  all  such  unauthorized  agreements  or  contracts  shall  be  null  and 
void."     Const.,  Art.  46. 

^^  The  General  Assembly  shall  not  pass  any  local  or  special  law  on 
the  following  subjects,  viz. : 

*'  Granting  to  any  corporation,  association  or  any  individual  any 
special  or  exclusive  right,  privilege  or  immunity."     Id.  46. 

<*The  General  Assembly  shall  have  no  power  to  release  or  extin- 
guish, or  to  authorize  the  releasing  or  extinguishing,  in  whole  or  in 
part,  the  indebtedness,  liability  or  obligation  of  any  corporation  or 
individual  to  the  State,  or  to  any  parish  or  municipal  corporation 
therein."     Id,  67. 
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<*  The  exercise  of  the  police  power  shall  never  be  abridged,  nor  so 
constraed  as  to  permit  corporations  to  conduct  their  business  in  such 
manner  as  to  infringe  the  equal  rights  of  individuals,  or  the  general 
weU  being  of  the  State."    Id.  285. 

*'  And,  finally,  the  Constitution  provides  that  no  monopoly  or 
exdosive  privilege  shall  exist  in  this  State,"  etc.  Id.  248.  (Our 
italics.) 

A  mere  casual  glance  at  the  foregoing  constitutional  provisions 
SDK^st  ^  manifest  incompatibility  between  them  and  a  legislative 
act  of  the  purport  of  city  ordinance  11,765. 

In  any  light  in  which  that  ordinance  can  be  viewed,  in  our  opinion , 
it  seems  to  be  utterly  illegal  and  ultra  vires,  and  can  found  no  right 
in,  and  secure  no  privilege  to,  the  defendants. 

Entertaining  this  view,  we  are  of  the  opinion  that  plaintiffs'  peti- 
tion states  a  cause  of  action,  and  that  the  judgment  appealed  from 
should  be  reversed,  and  the  cause  be  remanded  for  a  trial  upon  its 
merits. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  annulled  and  reversed ;  and  it  is  further  ordered  and  decreed 
that  the  cause  be  remanded  to  the  lower  court  to  be  therein  pro- 
ceeded with  according  to  law  and  the  views  herein  expressed. 

And  it  is  finally  ordered  and  decreed  that  the  costs  of  appeal  be 
taxed  against  the  defendants  and  appellees,  and  those  of  the  lower 
court  await  final  judgment  thereon. 

NiCHOLi^,  C.  J.     I  concur  in  the  decree. 

OoNcuRBiNQ  Opinion, 

MiLLEB,  J.  This  case  is  here  only  on  an  exception  of  no  cause  of 
action.  It  is  a  buit  by  citizens  and  taxpayers  assailing,  as  an  illegal 
encroachment  of  the  public  right,  au  ordinance  of  the  council  dispos- 
ing of  the  batture.  If,  in  any  respect,  the  case  discloses  a  cause  of 
action  the  case  must  go  back.  Our  courts  have  recognized  the  right 
of  action  of  the  citizen  in  controversies  of  this  nature,  but,  if  we  are 
to  deal  with  the  important  questions  discussed  at  the  bar,  it  will  be 
far  better  to  have  an  appeal  on  the  merits. 

The  ordinance  proposed  to  grant  to  the  railroad  company  all  the 
batture  between  General  Taylor  and  Constantinople  streets,  in  front 
of  the  property  owned  by  the  companies,  of  which  frontage  we  have 
no  knowledge,  for  the  period  of  ninety-nine  years,  to  build  wharves, 
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baildiii|i:0,  warehouses  and  appurtenances  for  the  uses  of  the  com- 
panies. 

A  long  line  of  decisions  has  afiSrmed  that  the  municipal  authorities 
have,  in  respect  to  that  space  defined  as  between  the  front  row  of 
houses  or  property  line,  or  Front  street  to  the  river,  only  the  admin- 
istrative function,  and  no  power  of  alienation.  In  the  charter,  the 
measure  of  all  power  the  city  can  exert,  it  is  difDcult  to  find  the 
authority  for  this  ordinance,  dealing  with  this  batture. 

It  is  said  the  ordinance  proposed  no  alienation.  If  by  this  is  meant 
that  the  ninety -nine -year  feature  distinguishes  it  from  a  conveyance^ 
it  seems  to  me  the  difference  is  one  of  phraseology.  That  public 
uses  are  defined  in  the  Code  needs  no  discussion.  The  ordinance 
gives  all  the  rights  of  occupancy  and  enjoyment  for  the  uses  of  these 
companies  that  ownership  can  convey. 

Our  law  makes  liberal  provision  for  the  withdrawal,  on  the  demand 
of  the  riparian  owner,  of  such  part  of  the  batture  on  his  front  as  may 
have  become  unnecessary  for  the  public  use.  If  the  city  itself  is  the 
front  proprietor,  it  can  exact  the  same  right  of  withdrawal  conferred 
on  all  riparian  owners.  This  provision,  it  seems  to  me,  would  afford 
the  companies  the  method  entirely  within  the  law  of  utilizing  the 
front  property  and  batture  the  ordinance  states  they  own.  Whenever 
batture  is  withdrawn  enough  must  be  left  for  public  use.  This  ordi- 
nance takes  all,  and  practically  for  all  time.  Whether  accretion  in 
the  future  expands  this  batture,  or  the  encroachment  of  the  river 
diminishes  the  area,  the  ninety -nine -year  ordinance  is  to  stand  an 
impediment,  I  think,  to  that  control  of  public  places,  apt  to  become 
requisite,  conferred  on  the  council  for  the  public  good,  and  with 
which,  I  think,  the  city  can  not  part. 

A  few  years  since  we  witnessed  the  sale  under  execution  as 
private  property,  of  part  of  the  public  levee  on  which  the  city  had 
authorized  the  erection  of  sheds  to  shelter  products  landed  on  the 
levee.  The  Supreme  Court  of  the  United  States  annulled  the  sale, 
announcing  in  its  opinion  that  which  is  not  at  all  novel  to  us  here, 
that  the  council  clothed  only  with  the  power  of  administration  had 
no  power  of  alienation  of  the  public  levee,  nor  had  it  by  that  ordi- 
nance undertaken  to  do  so.  The  principle  of  that  decision  is  pertineuf^ 
in  this  discussion. 

With  the  limitations  given  full  force,  on  the  power  of  the  council 
with  respect  to  batture,  the  line  of  my  investigation  has  left  no  doubt 
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on  my  mind  of  the  competency  of  the  council  to  give  to  railroads  or 
other  corporation£[connected  with  onr  commerce,  privileges  to  baild 
and  maintain  wharves,  elevators,  docks  or  other  constructions  on  the 
batture  or  extending  into  the  river,  of  a  character  to  serve  the  uses 
of  commerce.  Such  privileges  have  been  of  constant  recognition.  It 
is  not  within  the  province  of  our  opinion  only  on  the  exception  to  say 
more  as  to  such  privileges,  their  scope  or  as  to  the  supervision  they 
imply  of  the  city  authorities.  I  have  endeavored  to  say  briefly  what 
the  discussion  here  seems  to  invite,  and  thus  indicate  my  view  in 
general  propositions  as  to  this  ordinance. 

•     I  concur  in  the  decree  which  simply  remands  the  case  for  trial  on 
the  merits. 

DissENTTNa  Opinion. 

Bbeaux,  J.  The  Louisiana  Oonstruction  and  Improvement  Com- 
pany, one  of  the  appellants,  claims  to  have  a  locue  standi  in  court  for 
the  reason  (it  alleged)  that  it  has  complied  with  its  contract  as 
farmer  of  the  revenues  of  the  public  wharves ;  that  performance  on 
its  part  involved  the  necessity  of  making  large  improvements  and 
annually  expending  large  amounts ;  that  one  of  the  covenants  of  the 
contract  required  the  wharfage  should  not  be  charged  at  any  of  the 
wharves  and  landings  improved  for  or  by  the  city,  and  that,  in  con- 
sequence, the  grant  herein  involved  is  illegal.  In  addition  to  this 
special  ground  the  appellant  company  and  three  other  taxpayers 
represented  that  the  city  of  New  Orleans  unlawfully  attempted  to 
grant  to  the  Illinois  Oentral  Railroad  Company  and  to  the  Yazoo  & 
Mississippi  Valley  Railroad  Company  for  the  period  of  ninety -nine 
years  the  public  batture  on  the  banks  of  the  Mississippi  river,  between 
Toledano  and  General  Taylor  streets,  fronting  property  owned  by 
the  defendant  companies  between  these  streets. 

The  preamble  of  the  ordinance  assailed,  sets  forth  the  purpose  to 
extend  the  commerce  of  the  port  and  facilitate  the  business  of  the 
defendants,  and  to  that  end  the  body  of  the  ordinance  grants  per- 
mission and  authority  to  the  defendant  railroad  companies,  to  occupy 
for  their  use  and  purposes,  the  batture,  for  the  period  alleged  by  the 
plaintiffs ;  they  (the  defendants,  common  carriers)  are  also  author- 
ized to  construct  thereon  wharves,  docks,  piers,  bulkheads,  elevators, 
warehouses,  sheds,  buildings  and  appurtenances  at  their  expense, 
and  they  are  reqinred  to^conform,  as  nearly  as  possible,  to  a  stated 
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standard  in  the  constmction  of  the  wharves;  the  other  improve- 
ments, by  the  terms  of  the  ordinance,  include  steam  locomotives  and 
other  motive  power.  These  are  to  be  located  upon  the  wharves  and 
along  the  wharves  on  the  river  front  between  the  streets  before 
named,  with  the  farther  right  of  crossing  intervening  streets  and  of 
connecting  the  tracks,  switches  and  tnrnonts  with  the  track  of  the 
New  Orleans  Pacific  Railroad  Company  on  Water  street  and  with 
the  wharves,  docks,  elevators  and  baildings  that  the  defendant  com- 
pany may  construct  upon  the  batture  and  upon  their  property ;  they^ 
are  also  authorized  to  operate  a  single  track,  with  necessary  switches,, 
sidings  and  turnouts  from  certain  points  designated  in  the  ordinance. 

The  ordinance  exempts  steamships  and  other  water  craft  receiv- 
ing or  discharging  cargo  at  these  wharves  for  either  of  the  defend- 
ant companies,  or  with  their  consent,  from  the  payment  of  wharf afi:e 
dues.  In  other  words,  in  the  language  of  Sec.  4  of  the  ordinance, 
all  water  craft  *' receiving  or  discharging  cargo  at  said  wharves  for 
either  of  said  railroad .  companies,  or  any  steamships,  vessels  or 
other  water  craft  using  said  wharves  by  and  with  the  consent  of 
said  railroad  companies,  shall  be  exempt  from  payment  of  all  wharf 
dues;  but  this  shall  not  exempt  steamships,  vessels  or  other  water 
craft  from  wharf  dues  for  receiving  or  discharging  cargo  at  or  occa* 
pying  any  other  wharf." 

The  defendants  pleaded  several  grounds  of  exception  and  the 
exception  of  no  cause  of  action  in  the  alternative,  which  was  saa- 
tained  by  the  District  Court. 

I  pass  without  comment,  as  it  would  serve  no  purpose  in  sap- 
port  of  my  conclusion,  all  the  grounds  pleaded,  save  those  included, 
in  the  plea  of  no  cause  of  action. 

THE   SPECIAL  INJUBY  AVERRED   BY  ONE   OF  THE  PLAINTIFFS. 

First,  it  is  insisted  that  the  Louisiana  Construction  and  Improve- 
ment Company,  in  its  individual  capacity,  is  exposed  to  personal 
injury,  which,  it  alleged,  it  sought  to  avert  by  intervening  in  this  suit 
and  by  joining  the  other  plaintiffs  who  are  resident  citizen  taxpayers 
of  the  city  of  New  Orleans. 

This  intervening  company  is  lessee  of  the  public  wharves  and 
landings  of  the  city  from  Toledano  to  Piety  streets  (a  distance  on 
the  river  front  not  included  in  the  license  to  the  defendant  railroad 
companies)  for  the  term  of  ten  years  from  the  date  of  the  lease. 
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It  alleges  substantially  that  the  wharf  charges  agreed  upon  between 
it  and  the  city  embraced  a  rate  of  charges  for  all  wharves;  those  to 
be  charged  by  it  and  those  to  be  charged  by  the  city,  outside  of  the 
limits  of  the  territory  incladed  in  the  lease. 

It  also  alleged  that  it  agreed  to  these  conditions,  and  subsequently 
expended  large  amounts  in  the  construction  of  wharves  and  other 
improvements  of  the  public  landings,  thinking  (it  averred)  that  the 
wharfage  does  (if  charged)  would  reimburse  it  for  the  large  ex- 
penditures made. 

It  urged  that  the  city  has  violated  its  contract  by  gratuitously 
allowing  to  the  defendants  a  portion  of  the  public  landings  above  the 
territorial  limits  of  its  own  grant. 

It  appears  to  me  chat  the  right  granted  to  the  Louisiana  Oonstruc- 
tion  and  Improvement  Company  was  confined  by  the  words  of  the  act 
granting  the  right  to  the  shores  designated  in  the  lease,  but,  coaced- 
iog  for  the  moment  that  the  letter  of  the  act  is  as  extensive  as  it  is 
claimed  by  this  company,  the  interpretation  is  impossible  that 
would  entitle  the  farmer  of  the  revenues  to  control  the  rate  of  wharf- 
age of  wharves  not  within  the  territorial  limits  covered  by  the  lease. 

The  city  was  without  the  power  to  make  such  an  agreement.  Rail- 
road vs.  Ellerman,  106  U.  S.  166-174. 

But  I  have  conceded  more  than  the  act  of  lease  grants  to  the 
Louisiana  Oonstruction  and  Improvement  Company.  After  a  careful 
reading  of  the  many  sections  of  the  act,  I  am  convinced  that  it  was 
not  the  intention  of  the  city  to  transfer  to  this  company  the  right  to 
control  the  rate  of  charges  at  other  wharves  than  those  expressly 
leased.  There  is  no  express  stipulation  in  the  contract  of  lease 
regarding  the  city  front  not  leased;  without  such  a  stipulation  it 
would  be  difficult  to  conclude  that  the  unleased  portion  was  subjected 
to  the  same  charges  for  wharfage  without  regard  to  the  will  of  the 
municipality.  In  my  view,  the  lessees  did  not  acquire  the  right  to 
control  the  rate  of  charges  on  the  river  front  not  leased  to  them. 

THE  CITY  HAS  NOT  ALIENATED  A  PUBLIC  RIGHT. 

Tl^e  next  proposition  relied  upon  by  the  appellant  is,  that  the  city 
of  New  Orleans  was  without  power  to  destroy  or  change  a  public 
servitude  and  deliver  a  portion  of  the  shores  to  the  dominion  and 
control  of  private  corporations. 
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In  view  of  the  facts  I  do  not  think  this  proposition  can  be  sus- 
tained. 

The  city  has  granted  a  license  to  a  corporation  to  nse  a  portion  of 
the  banks  of  the  river.  It  does  not  hold  from  the  city  a  right  at  all, 
translative  of  property.  The  dominion  is  not  illegally  affected  by  the 
ordinance  assailed.  The  property  remains  the  property  of  the- 
riparian  owners  subordinate  to  the  servitudes  imposed  for  public 
utility. 

WITHIN  CONSTITUTIONAL  LIMITATIONS. 

Another  objection  urged  by  the  plaintiff  against  the  ordinance 
assailed  is,  that  it  was  contrary  to  Arts.  46  and  66  of  the  Constitution 
prohibiting  the  public  authorities  to  'Moan,  pledge  or  grant"  any 
property  of  the  State  or  city  to  any  person  or  corporation,  public  or 
private. 

The  word  <<  grant,"  as  employed  in  the  article  of  the  Constitution,, 
does  not  include  a  mere  "  permit "  or  **  license."  They  are  public 
works. 

In  lieu  of  wharfage  dues  the  city  elected  to  accept  additional 
facilities  to  commerce  on  the  line  indicated. 

I  do  not  think  that  the  license  has  anything  about  it  of  the 
gratuitous,  and  that  is  "  the  grant "  which  the  Constitution  prohibits ;. 
the  purpose  was  the  improvement  of  the  port  and  additional  facili- 
ties to  public  commerce. 

POWERS  DELEGATED  TO  THE   CITY. 

Another  objection  of  the  plaintiff  is,  as  I  interpret,  that  no  author- 
ity was  given  to  the  city,  in  any  case,  and  for  any  purpose,  to  grant 
a  license  as  here  granted,  and  that  it  was  never  intended  to  grant  or 
to  let  any  public  battures,  or  river  bank  for  any  purpose  for  a  period 
longer  than  ten  years,  nor  to  authorize  any  one  to  impair  or  destroy 
the  right  of  government  of  the  general  public. 

May  it  not  be  said  in  answer  to  plaintiffs'  last  clause  of  the  objec- 
tion, that  the  city  has  not  impaired  the  rights  vested  in  third  per- 
sons, or  destroyed  any  common  light,  by  authorizing  repairs  at  a 
designated  point  on  expressed  conditions.  The  ordinance  has  only 
modified  the  use.     The  improvements  permitted  are  public. 

Reverting  to  the  alleged  want  of  delegated  power  in  the  Council 
urged  in  the  first  division  of  the  objections  I  am  considering,. 
it  must  be  taken  for  'granted  that  no  one  will  assert  that  the  city 
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did  not  have  control  and  management  of  the  wharves,  landings  and 
quays. 

Under  this  grant  of  power  the  corporation  may  adopt  snch  means 
as  are  reqnired  in  the  interest  of  proper  control  and  good  manage- 
ment. Was  it  not  within  the  power  granted  of  legitimate  control 
and  management? 

In  Schwartz  vs.  Flatboats,  14  An.  240,  244,  I  find  an  affirmative 
answer.  The  farming  of  markets,  port  dues,  and  other  similar  acts, 
said  the  conrt,  are  acts  of  administration.  The  public  is  the  great 
asafmctnary ;  the  corporation  is  the  administrator,  and  as  snch  has 
the  power  to  'license"  and  <' permit"  the  ase  as  was  proposed  by 
the  ordinance  assailed. 

In  addition  to  the  delegated  power  of  administration,  there  are 
special  powers  delegated. 

The  council  may  farm  out  the  wharves.  Why  should  not  this 
power  cover  or  include  the  secondary  right  of  granting  a  license? 

Quod  minimum  sequendum  est. 

Again :  the  city  unquestionably  had  the  power  to  refuse  to  ripa- 
rian owners  the  right  to  erect  wharves. 

Upon  this  point  it  has  been  decided  that  a  power  to  refuse 
to  riparian  owners  the  right  to  construct  wharves  included  the  addi- 
tional power  to  grant  the  right.  Oity  of  Baltimore  vs.  White, 
2  Qill.  459. 

It  has  even  been  treated  or  considered  as  one  of  the  implied  powers 
of  a  corporation. 

"  In  the  earliest  times  of  the  colony  before  the  passage  of  any 
ordinance  upon  the  subject  wharves  were  built  by  the  proprietors 
of  land  bounding  on  the  sea  by  permission  of  authority  of  the  towns." 
Gray's  Reports,  Vol.  8,  p.  514. 

Lastly  on  this  point:  ''The  corporation  had  the  exclusive  right  to 
determine  when  and  to  what  extent  the  riparian  proprietors  might 
take  possession  of  the  battore."    Remy  vs.  Municipality,  12  An.  500. 

LIMIT    OF    LICENSE    AND    WANT    OF    ADVERTISEMENT. 

Other  grounds  relied  upon  by  plaintiffs  are  that  the  limit  of  the 
license,  ninety  years,  and  the  failure  to  advertise  the  grant  for  sale 
and  invite  competitive  bidders,  affected  the  grant  with  nullity. 

The  riparian  ownership  of  the  shores  of  waters  is  of  great  antiquity 
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and  from  the  earliest  period  in  the  history  of  civil  law  that  ownership 
has  carried  with  it  rights  and  privileges  not  enjoyed  by  third  persons. 

In  the  Institutes  of  Justinian  it  is  announced  with  oracular 
brevity : 

PrsBterea  quod  per  aluvionum  agro  flumen  adjedt  jure  gentium  nobts 
acquiritur — t.  e.,  whatever  the  river  has  added  to  your  lands  becomes 
yours. 

The  principle  governs  in  matter  of  the  banks  of  the  river  here,  as 
it  applied  to  the  borders  of  the  Tiber  under  the  reign  of  Augustus. 

But  the  right  of  the  owner  is  subordinate  to  a  servitude,  imposed 
for  public  or  common  utility.     O.  C.  665. 

In  our  view,  however,  the  municipal  authorities  may  grant  to  him 
a  right  or  privilege  on  the  river  banks  immediately  in  front  of  his  lands, 
that  they  might  properly  deny  to  one  who  is  not  the  owner  of  the 
adjacent  lands,  provided  always  so  as  not  to  work  an  injury  to  the 
public. 

''  The  right  of  the  General  Assembly  to  grant  the  right  to  corpor- 
ations or  individuals  to  make  and  maintain  wharves  has  been  long 
settled."  Railroad  Oo.  vs.  Ellerman,  105  U.  S.  166-174,  citing,  ap- 
provingly, 5  An.  661;  15  Id.  577;  22  An.  646;  6  N.  Y.  523;  26  Id,  287. 

In  the  first  cited  case,  it  is  true,  the  State  was  the  grantor  of  the 
right  to  maintain  wharves  to  the  riparian  owner. 

In  this  case  the  right  of  maintaining  wharves  and  of  controlling 
the  public  battures  by  legislative  grant  was  in  the  city.  The  city  is 
authorized  to  maintain  wharves  and  control  the  batture. 

With  reference  to  the  term  of  the  license,  if  it  be  an  issue  here, 
I  have  already  stated,  the  power  the  city  now  has  of  passing  an 
ordinance  authorizing  the  lease  of  the  wharves  covers  a  similar 
power  as  to  a  license.  The  city  having  the  right  to  let  for  ten  years, 
has  the  power  to  issue  a  license  at  least  for  that  length  of  time. 

The  result  is  that  the  plaintiffs  show  no  cause  of  action  during  the 
ten  years  from  the  date  of  the  license.  The  cause  will  arise  if  at  all 
after  that  period. 

For  the  purpose  of  illustrating :  A  riparian  owner  authorized  by 
the  municipality  to  build  a  wharf,  or  to  construct  other  improve- 
ments beneficial  to  navigation  in  front  of  his  property,  stipulates 
that  it  shall  remain  under  his  management,  subject  of  course  to  mu- 
nicipal supervision,  for  a  stated  number  of  years. 

Let  us  assume  that,  as  to  term,  the  municipality  has  exceeded  its 
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powers.  A  nomber  of  taxpayers  sae  to  have  the  constrncted  works 
removed  as  a  nuisance  and  the  oceopant  oasted. 

Those  sning,  in  so  far  as  relates  to  nnisance,  would  find  no  support 
in  Stevens  vs.  Walker,  16  An.  677,  in  which  '^  nnisance,"  in  a  simi- 
lar case,  was  discussed  and  a  principle  in  connection  therewith  an- 
nounced. The  limitation  of  time  as  to  the  grant  would  not  be  cause 
to  oust  the  licensee  if  the  municipality  persists  in  granting  the  right 
of  occupancy  and  of  use. 

But  time  is  not  an  issue.  We  have  noticed  it  only  because'  it  was 
earnestly  argued  for  plaintiffs.  Term  is  not  of  the  essence  or  of  the 
nature  of  a  license.    It  is  an  incidental  stipulation.     O.  G.  1764. 

The  question  regarding  the  term  has  been  passed  upon  by  this 
court  adversely  to  the  position  of  plaintiffs  in  this  case.  Oity  vs. 
Telephone  and  Telegraph  Company,  40  An.  41-47. 

The  court  declared  that  the  grant  was  perpetual.  This  case  was 
approvingly  referred  to  by  this  court  in  Railroad  vs.  City,  46  An. 
526  and  629,  citing  also  the  leading  Dartmouth  College  case,  4  Whar* 
ton,  618. 

The  first  cited  decision  supra  and  the  opinion  subsequently  affirm- 
ing it  are  more  than  ample  to  sustain  my  own  position,  more  limited 
in  its  scope  and  effect. 

In  conclusion,  on  this  point,  it  does  seem  to  me  that  under  its 
powers  of  administratiou,  and  its  other  '*  special  "  powers,  to  which 
I  before  referred,  a  large  commercial  city  watered  by  a  noble 
river,  near  the  sea,  has  the  authority  to  permit  the  riparian  proprie- 
tor, for  a  limited  time,  to  take  possession  of  thebatture  and  wharves 
for  public  use. 

As  relates  to  the  want  of  advertisement  and  alleged  failure  to 
offer  the  privilege  for  sale  by  auction,  the  law  invoked  applies  to 
the  leasing  or  selling  of  the  wharves  and  landings. 

It  is  different  in  matter  of  this  license.  The  city  has  not  parted 
with  its  right  to  govern  and  to  see  that  the  license  is  complied  with 
in  every  particular  in  the  interest  of  the  public. 

There  is  here  no  lease  or  alienation  of  any  kind,  requiring  a  sale, 
nnder  charter  provision. 

LIMIT  OF  POWER. 

I  do  not  agree  with  the  statement  or  share  in  the  apprehension 
gravely   and   forcibly  expressed  at  the  bar,   substantially;  if  the 
86 
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ordinance  now  under  consideration  is  legal,  the  river  front  on  both 
shores  of  the  river,  within  corporate  limits  of  the  city,  may  be 
disposed  of  without  possible  restraint  of  any  kind. 

Every  ordinance  must  be  reasonable  and  not  inconsisteut  with  the 
laws  and  public  policy.  The  reverse  of  the  proposition  does  not 
admit  of  arf^ument.  The  license  granted,  we  think,  was  both  rea- 
sonable and  consonant  with  public  policy.  It  granted  a  privilege  in 
which  each,  the  city  and  the  licensees,  have  an  interest.  The  one 
in  advancing  the  importance  of  its  port ;  the  other  in  increasing  the 
volume  of  their  business.  Any  ordinance,  unreasonable  snd  not  in 
the  public  interest,  as  relates  to  public  servitude,  is  not  beyond  the 
reach  of  judicial  authority ;  such  an  ordinance,  for  instance,  as  would 
dispose  of  '*  both  shores  of  the  river  without  possible  restraint  of  any 
kind." 

This  brings  us  to  the  question  of  an  alleged  franchise,  which  will, 
it  is  urged,  destroy  all  other  wharves  or  compel  their  mainte- 
nance by  direct  taxation.  The  argument  at  this  point  in  the  case  is 
directed  against  Sec.  4  of  the  ordinance  copied  in  our  opinion.  The 
argument  at  the  bar  was  chiefly  directed  against  the  '^consent"  feat- 
ure of  the  section  by  which  the  companies  are  authorized  to  permit 
other  vessels  than  those  receiving  or  discharging  cargoes  for  them, 
to  use  their  wharves. 

This  additional  authority  may  have  been  intended  only  as  a  com- 
plement of  the  license,  to  enable  the  licensees  to  more  freely  exer- 
cise the  right  granted.  In  any  view  there  is  not  an  actual  issue 
before  us  for  determination.  It  will  be  time  enough  to  decide  this 
issue,  suggested  in  argument,  when  an  actual  case  will  be  presented. 
It  may  never  arise. 

The  objection,  even  if  well  taken,  is  inapplicable  to  the  remaining 
portions  of  the  sections. 

If,  in  litigation,  hereafter,  it  be  decided  that  the  '*  consent "  feat- 
ure is  illegal  and  void,  the  other  portions  of  the  section  would  not 
thereby  be  affected. 

'*  It  is  true  that  a  portion  of  an  ordinance  may  be  objectionable 
and  the  other  portions  may  be  good,  and  in  such  cases  that  which  is 
good  remains."     State  vs.  Mahner,  48  An.  496,  500. 

The  ordinance  as  a  whole  was  attacked.  I  have  considered  it  in 
its  entirety.  If  in  the  exercise  of  the  right  granted,  the  licenseea,  in 
minor  details,  should  attempt  to  exercise  rights,   illegally  to  the 
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prejodice  of  other  portions  of  the  servitude  on  the  river  banks,  it  will 
be  time  enough  to  pass  upon  the  actual  case. 

The  following  may,  in  a  degree,  illustrate  and  serve  to  suggest 
additional  answer  to  the  many  questions  raised  in  opposition  to  the 
ordinance. 

Let  us  for  a  moment  consider  a  new  site.  Imagine  a  new  city 
lying  on  both  sides  of  a  navigable  stream,  guarded  and  protected  on 
each  side  by  a  wall,  with  gateways  at  the  foot  of  each  street ;  with 
Bteps  and  inclines  leading  down  to  the  river;  with  twenty -five  gates 
on  each  side  of  the  stream  for  ingress  and  egress,  in  imitation  of  the 
capital  of  the  Orient  on  the  Euphrates  in  the  rich  valley  of  that  river 
of  old.  At  all  the  gates  save  one  dues  are  charged.'  At  the  gate 
excepted  highly  valued  commodities,  in  which  the  public  have  an 
interest,  are  admitted  free  of  all  charges. 

It  would  not  be  in  the  power  of  a  few  of  the  inhabitants  of  the  city 
to  cause  the  gate  to  be  closed.  To  charge  at  one  gate,  all  the  gates 
being  free,  would  be  an  illegal  discrimination  against  the  public;  but 
to  exempt  one  gate,  though  dues  are  collected  at  all  the  other  gates, 
is  not  a  discrimination  against  the  public,  but  in  favor  of  the  public. 

In  the  same  way  and  for  similar  reason,  if  all  the  wharves  were 
exempt  from  dues  it  would  be  unlawful  discrimination  to  permit  the 
defendant  companies  to  charge  at  the  wharf  of  which  they  have  the 
use ;  but  it  is  not  unlawful,  in  my  view,  in  a  port  where  charges  are 
generally  collected  to  except  a  limited  front  for  a  purpose  deemed 
useful  and  public  by  the  municipality. 

The  following  is  a  summary  of  the  points  from  my  view  of  the 
issues: 

The  defendant  common  carriers  were  legally  authorized  to  main- 
tain a  free  wharf  for  vessels  connected  with  their  business  upon  con- 
dition that  improvements  were  to  be  made  in  the  interest  of 
commerce  and  industry.  The  use  is  public,  and  there  was  no  inva- 
sion of  any  legal  or  equitable  right  of  any  one. 

The  right  of  the  city  as  regards  the  borders  of  the  Mississippi 
river  is  a  right  of  regulation  and  management,  broader  than  exists 
in  case  an  individual  is  authorized  to  regulate  and  manage.  It  does 
not  cover  the  right  of  alienation,  but  the  city  has  not  sold  or  leased 
the  battnre. 

The  funds,  credit,  property,  or  things  of  value  of  the  State, 
have  not  been  loaned,  pledged  or  granted  by  the  grant  of  a  license 
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to  riparian  owners,  to  modify  the  public  use  of  the  battare  and 
wharves. 

Under  its  delegated  and  implied  powers  the  city  has  the  right  to 
pass  an  ordinance  ''  to  extend  the  powers  of  the  port  and  to  facili- 
tate the  export  and  import  bnsiness''  of  corporations  in  the  service 
of  the  public. 

The  license  being  legal  and  authorized  is  not  made  necessarily  void 
as  between  plaintiffs  and  defendants  by  the  period  of  ninety -nine 
years  for  which  it  was  granted.  The  licenser  does  not  object;  on  the 
contrary,  insists  that  it  is  legal. 

As  to  the  necessity,  under  the  law  of  advertising  and  inviting  bid- 
ders, that  applies  to  the  alienation  or  lease  of  property,  not  to 
a  license  with  a  grant  of  use  to  the  riparian  owner. 

A  license  to  common  carriers  for  public  use,  at  a  particular  point, 
would  not  warrant  the  issuing  of  other  licenses  without  regard 
to  reason  and  the  necessities  of  commerce. 

MoEnery,  J.,  concurs  with  Breaux,  J. 

On  Application  for  Rehearing. 

Watkins,  J.  The  District  Judge  maintained  a  plea  of  no  cause  of 
action  and  dismissed  the  plainMfls'  suit,  and  they  having  appealed 
we  reversed  his  decree — a  majority  of  the  justices  entertaining  the 
opinion  that  the  petition  disclosed  a  cause  of  action. 

The  result  of  our  decision  is  that  the  cause  will  be  reinstated 
and  remanded  for  trial  according  to  law ;  and  in  the  lower  court  it 
will  have  the  same  status  that  it  had  before  this  appeal  was  taken — 
the  plea  of  no  cause  of  action  being  omitted. 

We  have  decided  no  issue  in  the  case.  Those  issues  made,  as  well 
as  those  which  may  be  hereafter  raised  therein,  will  be  considered 
and  determined  by  the  District  Judge;  as  ihey  will  be  completely 
at  large.  But,  while  expressing  this  view,  we  do  not  abandon  or 
intend  to  modify  the  views  which  the  majority  of  the  justices  enter- 
tained, originally — i.  e.,  that  the  plaintiffs'  petition  discloses  a  cause 
of  action. 

Mr.  Justice  Blanohard  not  having  participated  in  the  original 
opinions  and  decision  of  the  cause,  takes  no  part  in  this  opinion,  and 
Mr.  Justice  Breaux  adheres  to  his  original  views. 
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No.  12.806. 
J.  W.  JONB8  VS.  J.  S.  N.  Freeman. 

The  plaintiff,  contesting  an  election,  relying  on  a  paper  parnortlng  to  be  tally 
list  of  the  votes,  not  attested  by  tbe  commissioners  appointed  by  tbe  Board 
of  Supervisors,  and  on  ballots  witli  the  paper  delivered  to  the  clerk  of 
tbe  coart  by  one  of  such  commissioners  and  a  person  not  shown  to  have 
had  any  official  relation  to  the  election,  the  plaintiff  producing  no  supporting 
testimony  that  the  paper  and  ballots  exhibit  the  result  of  tbe  election,  has  no 
cause  of  complaint,  if,  in  that  condition  of  the  proof,  the  Jury  give  controlling 
effect  to  tbe  compilation  of  votes  and  proclamation  by  the  Board  of  Super- 
visors also  placed  before  the  jury,  announcing  the  election  of  defendant; 
under  tbe  law,  that  proclamation  standing  as  evidence  of  defendant's  election, 
unless  overthrown  by  proof.    Election  act  of  1894,  No.  181,  Sees.  36,  37,  40, 42. 

\  PPEAL  from  the  Tenth  Jadicial  District  Court  for  the  Parish  of 
^    Natchitoches.     Hunter^  J. 


Jiick,  Thicker  dr  Fleming  for  Plaintiff,  Appellant. 


Pieraon   <fc    Porter    and    Scarborough    <&    Ckirver    for    Defendant, 
Appellee. 


Argued  and  submitted  February  16,  1897. 
Opinion  handed  down  March  29,  1897. 


The  opinion  of  the  court  was  delivered  by 

MiLLEB,  J.  The  plaintiff  appeals  from  the  judgment  dismissing 
his  petition  contesting  the  election  of  defendant  as  sheriff  of  the 
parish  of  Natchitoches. 

The  petition  charges,  in  substance,  that  tbe  Bcrard  of  Supervisors 
excluded  in  their  compilation  of  the  votes  cast  at  the  election  the 
vote  cast  at  Ward  8  of  the  parish,  and  thus  deprived  petitioner  of 
the  count  in  his  favor  of  a  majority  of  one  hundred  and  eighty -seven 
he  claims  to  have  received  at  that  poll  as  a  candidate  for  sheriff.  At 
other  polls  he  charges  the  receiving  of  illegal  votes,  the  exclusion  of 
legal  votes  and  other  wrongful  acts  on  the  part  of  the  commissioners 
to  his  prejudice  by  which  he  claims  he  was  deprived  in  the  count 
of  a  number  of  votes  cast  in  his  favor,  and  he  alleges  that  the  votes 
cast  for  him,  but  not  counted  by  the  Board  of  Supervisors,  were 
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enough  to  overcome  the  majority  of  sixty- five  in  favor  of  the 
defendant,  proclaimed  as  the  result  of  the  election  by  the  Board  of 
Supervisors.  The  answer  of  the  defendant  avers  that  though  given 
a  majority  only  of  sixty- five  by  the  compilation  and  proclaimed 
result,  he  was,  in  fact,  entitled  to  more,  and  the  answer  details  the 
illegal  votes  alleged  to  have  been  returned  for  the  plaintiff  by  which 
defendant's  majority  was  reduced.  The  answer  charges  that  in 
Ward  3,  alleged  by  plaintiff  to  have  given  him  a  majority  of  one 
hundred  and  eighty-seven,  that  riotous  men  took  possession  of  the 
polls :  by  threats  and  intimidations  compelled  two  of  the  appointed 
commissioners  and  the  sheriff  to  leave;  then  appointed  commis- 
sioners of  their  own,  who  received  one  hundred  and  ninety -two  illegal 
votes  cast  for  plaintiff.  The  answer  further  charges  the  attempt  by 
violence  to  compel  the  Board  of  Supervisors  to  compile  these  illegal 
votes  in  plaintiff's  favor  and  avers  that  the  entire  proceedings  at  that 
poll  were  illegal  and  no  votes  should  be  counted  as  cast  at  that  poll 
except  thirty -five,  of  which  the  defendant  received  twenty- two ^ 
cast  while  the  election  was  conducted  by  the  lawful  commissioners 
and  before  the  mob  took  control  of  the  polls. 

The  plaintiff  by  motion  and  the  plea  in  bar,  as  it  is  termed,  sought 
to  exclude  from  the  defendant's  answer,  all  defences,  excepc  those 
relating  to  the  grounds  of  contest  stated  in  the  petition.  There  were 
other  preliminary  questions  arising  on  the  applications  to  count  the 
voces  before  the  trial ;  on  rules  to  compel  security  for  costs,  and 
other  questions  which  have  been  discussed  la  the  brief.  But  in  our 
view  these  questions  require  no  consideration  under  the  agreement 
of  the  parties  as  to  the  issue  for  decision. 

The  plaintiff  excepted  to  the  allowance  of  the  jury,  the  plaintiff 
insisting  that  under  the  law  the  trial  must  be  by  the  court  without  a 
jury.  The  Revised  Statutes  prescribed  the  jury  trial  and  a  majority 
verdict  as  the  mode  to  determine  contested  election  casen.  Under 
the  later  act  of  1877  and  that  of  1894,  now  in  force,  the  method  of 
trial  is  to  be  that  for  ordinary  cases,  save  that  election  contests  are 
to  have  a  preference.  As  trial  by  jury  is  secured  to  all  suitors  wha 
claim  it,  we  find  no  basis  to  deny  a  jury  in  a  contested  election  case. 
Act  No.  24  of  1894,  No.  24  of  1877.     Oode  of  Practice,  Arts.  494,  495, 

On  the  trial  the  plaintiff  offered  in  evidence  the  compilation  of  the 
votes  and  the  proclaimed  result  announcing  defendant's  election; 
there  was  the  admission  that  the  compilation  embraced  no  votes  at- 
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poll  fehree;  the  clerk  of  the  coort  testified  that  the  box  prodaced  by 
him,  accompanied  with  a  paj>er  purporting  to  be  the  tally  lists  of  the 
Yotea  at  that  poll,  had  been  delivered  to  him  one  or  two  days  after  the 
election,  the  seal  on  the  box  when  delivered  nnbroken,  nntil  on  a 
previons  occasion  it  was  prodaced  in  court,  and  that  this  delivery 
was  by  D.  W.  Ohilders  and  B.  F.  Adams.  On  the  cross-examination 
by  defendant's  counsel  the  witness  stated  the  commissioners  for  that 
poll  appointed  by  the  Board  of  Supervisors  were  H.  H.  Oliver,  D. 
Gbiiders  and  W.  M.  Finley.  The  plaintiff  offered  successively  the 
paper  accompanying  the  box  signed  by  H.  T.  Brown,  D.  W.  Childera 
and  B.  F.  Adams  and  the  ballots  contained  in  the  box.  To  this  de- 
fendant's counsel  objected  that  the  paper  was  not  attested  by  the 
commissioners  of  election  appointed  by  the  board,  that  the  ballots 
rested  solely  on  that  paper,  and  hence  neither  the  paper  or  ballots 
could  be  admitted  in  evidence,  the  defendants  supporting  the  objec- 
tion by  the  afQdavit  of  the  two  appointed  commissioners  of  the  vio- 
lence at  the  poll,  the  control  of  the  mob,  and  that  no  election  had 
been  held  there.  The  objection  overruled,  the  defendant  reserved 
the  bill.  The  minutes  of  evidence  show  that  the  af&davit  was 
offered  in  evidence.  In  this  condition  of  the  proof  the  plainti£r  closed 
hie  case,  the  minutes  showing  the  case  was  rested  on  both  sides  on 
the  record  as  made  up  by  the  stenographer's  notes,  *'  all  ocher 
demands  given  up."  The  agreement  thus  restricted  the  issue  to  the 
alleged  vote  at  poll  three  and  the  effect  to  be  given  the  evidence  be- 
fore the  jury. 

The  argument  for  plaintiff  is,  substantially,  that  the  paper  accom- 
panying the  box  and  the  ballots  in  it  showed  the  plaintiff's  election. 
The  election  law  provides  that  the  duly  appointed  commissioners 
shall  conduct  the  election,  count  the  ballots,  replace  them  in  the  box 
sealed y  and  deliver  the  tally  lists,  list  of  voters,  compiled  statements 
and  ballot  boxes  to  the  Board  of  Supervisors.  On  the  returns  thus 
made  the  board  is  to  compile  the  total  vote  at  all  the  polls,  proclaim 
the  result,  and  on  that  proclamation  the  commission  iBsaes  to  the 
saccessful  candidate  thus  announced.  Act  181  of  1894,  Sees.  86, 87,  40, 
42.  In  this  case  the  paper  relied  on  by  plaintiff  is  not  attested  by 
the  commissioners  appointed  by  the  board,  but  is  signed  by  one  only 
and  two  persons  not  shown  to  have  had  any  official  relation  to  the 
election.  It  is  urged  on  behalf  of  the  plaintiff  that  the  law  author- 
lies  one  of  the  commissioners  to  act,  and  to  appoint  others.     But 
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one  can  appoint  only,  when  the  others  appointed  are  nob  present. 
So  if  none  of  the  commissioners  appointed  by  the  board  are  present, 
the  voters  can  select.  Bat  in  a  contested  election  when  one  of  the 
parties  relies  solely  on  alleged  returns  not  signed  by  the  com- 
missioners, nor  transmitted  to  the  board,  the  burden  is  on 
him  to  show  the  condition  which  ander  the  law  call  to  the  fnnc- 
tions  of  returning  officers,  others  than  those  appointed  by  the 
board.  The  presumption  the  law  attaches  to  acts  of  public  officers 
is  invoked  to  sustain  this  paper.  But,  at  least,  before  that  presump- 
tion can  exert  any  influence,  it  must  appear  that  the  appointing 
power  of  the  single  commissioner  was  exerted.  There  is  no  expla- 
nation in  the  testimony  of  the  signatures  of  the  strangers  to  the 
returns,  nor  allegations  or  proof  that  one  paper  was  ever  trans- 
mitted to  the  board.  On  the  contrary  it  is  shown  the  paper  with 
the  box  came  into  the  hands  of  the  clerk  from  one  only  of  the 
appointed  commissioners  and  a  stranger.  The  law,  scrupulous  to 
preserve  the  integrity  of  the  ballots  actually  cast,  guards  against 
any  substitutions  by  the  requirement  that  the  commissioners  them* 
selves,  or,  at  least,  two  of  them,  shall  carry  the  ballot  boxes  and 
returns,  not  to  the  clerk,  but  to  the  Board  of  Supervisors.  Act  No. 
181  of  1894,  Sees.  37,  47.  In  our  opinion  neither  the  paper  or  the 
ballots  were  put  before  the  jury  under  the  sanctions  prescribed  by 
law  to  make  either  evidence  in  the  case.  The  defendant's  answer, 
i,  e.,  that  part  referring  to  the  beginning  of  the  elections  at  poll  8, 
was  formally  offered  in  evidence  by  plaintiff.  The  averments  in  the 
answer  on  this  point  were,  in  effect,  the  opening  of  the  election,  the 
violence  later,  the  control  of  the  mob,  the  voting  up  to  the  lime  of 
that  control  giving  defendant  a  majority  and  that  192  illegal  votes 
for  plaintiff  were  thereafter  received  by  those  who  took  charge  of 
the  poll  and  counted  by  them  for  plaintiff.  The  answer,  in  our  view 
did  not  improve  plaintiff's  case.  Restiog  on  the  basis  supposed  to 
be  afforded  by  the  paper,  the  ballots,  the  testimony  of  the  delivery 
of  the  box  and  paper,  confronted  by  the  compilation  of  the  votes 
and  the  official  announcement  of  the  defendant's  election,  the 
plaintiff  chose  to  rest  his  case.  The  jury  were  thus  permitted  to 
consider  all  the  evidence  produced  by  plaintiff,  notwithstanding: 
defendant's  objection  to  the  paper  and  ballots.  Without  any  sup- 
porting testimony  the  jury  might  well  refuse  to  be  guided  by  a  paper 
and  alleged  ballots,  the  paper  attested  by  the  oommlssioners  ap- 
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pointed  by  the  board,  nor  accompanied  with  the  poll  list  and  with 
no  explanation  on  that  subject  and  with  the  proof  that  neither  ballots 
07  paper  came  through  the  channels  provided  by  law  or  were  laid 
before  the  board.  In  this  condition  of  the  record,  in  our  opinion, 
the  plaintiff  has  no  cause  for  complaint  of  the  controlling  effect,  the 
jury  gave  to  the  compilation  and  proclaimed  result  of  defendant's 
election  made  by  the  officials  charged  with  the  duty  of  ascertaining 
and  announcing  the  result,  and  which  stands  as  the  legal  evidence  of 
that  result,  until  it  is  overthrown  by  proof. 

We  have  given  attention  to  the  discussion  in  the  brief,  whether 
the  jury  should  have  considered  the  affidavit  of  the  two  commission- 
ers detailing  the  occurrence  at  poll  8,  and  stating  that  the  votes 
claimed  by  plaintiff  at  that  poll  were  illegal.  The  affidavit  is  shown 
to  have  been  offered  in  connection  with  defendant's  objections  to  the 
testimony,  and  also  to  have  been  offered  on  the  merits.  On  the  rule 
for  new  trial,  the  contention  was  the  paper  should  not  have  been  con- 
sidered by  the  jnry.  Its  only  function,  it  is  claimed,  was  to  support 
the  objections  to  the  testimony.  The  learned  counsel  for  plaintiff 
evinces  the  sincerity  of  his  appreciation  that  the  affidavit  should  be 
restricted  to  the  objections.  On  the  other  hand,  the  counsel  for 
defendant  certainly  understood  the  paper  was  before  the  jury  on  the 
merits.  In  that  faith,  relying  on  the  minutes,  the  defendant  closed 
his  case.  The  argument  to  the  jury  on  both  sides,  we  gather  from 
the  affidavits,  was  to  some  extent  devoted  to  that  paper.  Under 
these  circumstances,  we  do  not  feel  at  liberty  to  set  aside  a  verdict 
npon  the  ground  that  notwithstanding  the  note  of  evidence  the  affi- 
davit is  not  to  be  deemed  offered  in  evidence,  and  on  the  assumption 
it  exerted  an  improper  influence  on  the  jary. 

The  election  law  makes  liberal  provision  to  maintain  the  actual 
election  by  the  votes  cast.  No  election,  it  is  declared  and  repeated, 
shall  be  vitiated  by  the  omission  of  duties  on  the  part  of  the  com- 
missioners or  of  any  other  instrumentality  to  conduct  the  election. 
While  it  gives  prima  facie  effect  to  the  proclaimed  result,  the  party 
aggrieved  by  that  proclamation  is  reserved  the  fullest  opportunity  to 
overthrow  that  announcement  by  proof  that  he  received  the  majority 
of  votes.  The  carefully  framed  petition  of  the  plaintiff  contained 
all  the  averments  to  give  him  the  office,  if  sustained  by  the  proof. 
It  must  be  borne  in  mind  that  had  he  chosen  to  offer  the  testimony, 
the  defendant  would  have  had  the  right  to  offer  opposing  proof . 


670  SUPREME  COURT  OF  LOUISIANA. 

Bailroad  Co.  vs.  Levee  Ck>mmlB8 loners. 

The  plaintiff  conceived  he  could  rest  on  the  record  as  made  up  by 
the  stenographer.  The  defendant  was  content  to  stand  on  it.  The 
plaintiff  complains  of  the  requirement  of  security  from  him  for  costs, 
and  from  the  argument  we  infer  that  requirement  had  some  influence 
in  inducing  the  agreement  to  submit.  While  it  is  to  be  regretted  that 
any  litigant  should  be  embarrassed  in  asserting  his  right  by  inability 
to  provide  for  costs,  it  must  be  apparent  that  circumstance  can  exert 
no  influence  on  our  decision. 

The  rule  for  the  new  trial  was  mainly  devoted  to  the  influence 
supposed  to  be  exerted  upon  the  jury  by  the  affidavit,  and,  on  that 
ground  the  application  for  another  trial  is  earnestly  insisted  upon 
here.  We  have  already  expressed  our  views  on  that  point,  and  our 
conclusion  is  the  court  did  not  err  in  refusing'the  new  trial. 

We  have  considered  the  case  in  all  its  aspects  and  find  no  basis  on 
which  we  can  disturb  the  verdict. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  affirmed  with  costs. 


No.  12,278. 

PONTGHARTRAIK   RAILROAD   CO.  VS.  THB  BOARD  OF  LBVBB  COMMIS- 
SIONBRS  OF  THB   ORLBANS    LBVBB  DISTRICT. 

Property  by  reason  of  its  situation  away  from  tbe  Mississippi  rlrer,  owing  no  ser- 
vitude for  levees,  must  be  paid  for  when  expropriated  for  a  levee  In  the  rear 
of  the  olty  oonstrncted  by  the  Orleans  Levee  Board.  Const.,  Art  156;  C.  C, 
Arts.  665  et  teq.;  34  An.  494 ;  43  An.  275 ;  160  U.  S.  468 

Damage  to  the  property  of  the  owner,  or  loss  In  respect  to  the  property  Incident 
to  the  expropriation,  entitles  him  to  compensation  although  there  Is  no  taklnfip 
of  the  property. 

The  right  to  compensation  for  property  taken  for  public  use  is  not  to  be  denied  on 
the  ground  that  the  expropriation  is  the  exercise  of  the  police  power. 

APPEAL  from  the  Oivil  District  Court  for  the  Parish  of  Orleans. 
TMard,  J. 


Den^Sj  Blair  dr  Denhgre  for  Plaintiff,  Appellee. 


Bernard  McCioskey  for  Defendant,  Appellant. 
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Aincaed  and  sobmitied  March  5,  1897. 
Opinion  handed  down  March  29,  1897. 


The  opinion  of  the  court  was  delivered  by 

MHiLBB,  J.  This  appeal  is  by  the  defendant  from  the  judgment 
awarding  plaintiff  compensation  for  the  damage  to  the  railroad, 
eaased  by  the  construction  by  defendant  of  a  levee  across  the 
defendant's  road. 

The  defendant,  created  a  corporation  by  legislative  act  to  construct 
and  maintain  a  levee  system  in  the  Orleans  Levee  District  by  levees 
on  the  river,  canal,  lake  or  elsewhere,  about  building  a  levee 
between  the  rear  of  the  city  and  the  lake,  crossing  plaintiff's 
railroad,  was  enjoined  by  plaintiff  on  the  ground  that  the  levee 
would  cause  plaintiff  damage  by  necessitating  the  taking  up,  relay- 
ing the  tracks  and  elevating  the  grade  of  the  roadbed,  for  which 
damage  the  plaintiff  claimed  previous  compensation.  The  answer 
was  the  general  issue  followed  by  trial  and  judgment  for  plaintiff, 
the  subject  of  this  appeal. 

The  injunction  was  directed  against  the  digging  of  a  canal,  as  well 
as  the  making  of  the  levee,  but  the  canal  was  abandoned,  and  by 
agreement  the  work  of  the  levee  was  permitted  to  proceed,  the 
court  to  award  suitable  compensation,  if  of  the  opinion  any  was 
demandable.  The  damage  alleged  arises  from  depositing  the  earth 
dng  to  make  the  levee  upon  the  plaintiff's  tracks,  the  construction 
of  the  levee  on  and  across  defendant's  roadbed  and  the  cost  of  ele- 
vating the  grade  and  taking  up  and  relaying  defendant's  tracks.  No 
qaestion  is  raised  as  to  the  amount  of  the  damages  awarded,  but  the 
contention  is  whether  any  compensation  is  due. 

The  argument  for  the  defendant  is  that  every  proprietor  must 
submit  to  the  loss  incident  to  the  ouilding  on  his  land  the  levee 
requisite  to  guard  against  overflow  of  the  river  in  the  city  front,  or  the 
lake  in  the  rear.  It  is  claimed  that  such  *a  work  authorized  by  law 
ia  the  exercise  of  the  police  power,  to  which  all  must  submit,  and  in 
respect  to  which  no  compensation  for  resulting  loss  can  be  claimed 
by  the  owner  whose  property  is  affected  by  the  exertion  of  that 
power.  But  in  opposition  to  this  view  is  the  well  settled  principle 
embodied  in  the  Oonstitntion  that  private  property  shall  not  be 
taken  for  public  purposes  without  compensation  to  the  owner.    Oivil 
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Code,  Art.  2621;  Constitation,  Art.  156.  Where  land  is  taken,  or 
the  use  of  it  incommoded,  or  a  burden  is  imposed  on  the  owner  to 
baild  a  levee,  or,  to  take  another  illustration,  to  open  a  street,  the 
right  of  the  owner  to  compensation  is  not  to  be  denied,  because  of 
the  supposed  exercise  of  the  police  power,  but  the  owner's  claim 
for  compensation  falls  within  the  operation  of  the  principle  that 
secures  compensation  when  private  property  is  taken  for  the  public 
utility.  The  police  power,  hence,  exerts  no  influence  on  the  issue 
here.  Oooley  Const.  Limitations,  p.  — ;  Carrollton  Railroad  Co.  vs. 
Avart,  11  La.  192 ;  Municipality  No.  Two,  for  opening  Euphrosine 
St.,  7  An.  72. 

The  defendant  cites  the  line  of  authority  that  denies  any  compen- 
sation for  property  owners  affected  by  the  exercise  of  such  functions 
of  government  as  raising  the  grade  of  streets  or  bridging  rivers,  or 
exerting  control  over  the  channels  of  rivers.  But  in  that  class  of 
cases  there  is  no  taking  of  property.  Any  injury  that  may  arise  to 
private  property  is  consequential  to  the  exertion  of  governmental 
functions,  and  entirely  disconnected  with  expropriation  for  public 
purposes.  The  distinction  between  expropriation  and  consequential 
injuries  arising  from  the  exercise  of  the  necessary  functions  of  gov- 
ernment, is  stated  in  one  of  the  cases  cited  by  defendant.  In  the 
one  case  no  compensation  is  due,  for  the  reason,  with  others,  there 
is  no  encroachment  on  private  property;  in  the  other,  there  is  an 
expropriation,  and  hence  the  owner's  right  to  compensation.  Trans- 
portation Company  vs.  Chicago,  99  U.  S.  642. 

The  front  proprietor  on  the  Mississippi  river  or  other  navigable 
rivers  must  yield  without  compensation  the  property  for  levee  and 
road  purposes.  The  servitude  for  levee  and  road  purposes  is 
imposed  on  him  and  he  acquires  his  property  subject  to  that  servi- 
tude. Civil  Code,  Arts.  665  et  seq.;  Bass  vs.  State,  34  An.  494; 
Ruch  vs.  City,  48  An.  275;  Eldrldge  vs.  Trezevant,  160  U.  S.  468. 
But  the  plaintiff's  land  not  on  the  river  owes  no  such  servitude. 

We  do  not  understand  it'  is  controverted  that  a  substantial  injury 
to  the  property  owner,  in  respect  to  his  property  or  loss  imposed  on 
him  incident  to  the  expropriation,  though  there  is  no  taking,  entitles 
him  to  compensation,  nor  is  there  any  issue,  as  we  appreciate  the 
argument,  that  the  damages  claimed  are  fairly  within  the  scope  of 
the  article  of  the  Constitution  awarding  compensation  for  private 
property  taken  for  public  use. 


FORTY- NINTH  ANNUAL  REPORTS,  1897.  573 


Bank  vs.  Weiss  A  Co. 


It  is  therefore  ordered,  adjudged  and  decreed  that  the  jndgment 
of  the  lower  court  he  affirmed  with  costs. 


No.  12,264. 
Ouachita  National  Bank  vs.  Julius  Wbiss  &  Co. 

The  sblpment  to  a  factor  aDaooompanled  with  any  Instruotloos  or  agreement  as  to 
the  application  of  proceeds,  will  subject  the  property  to  the  factor's  privilege 
for  the  debt  due  to  him  by  the  consignor,  and  this  privilege  takes  effect  under 
the  statute  from  the  time  the  bill  of  lading  is  delivered  to  the  carrier,  and 
under  the  Code  when  the  property  Is  received.  Civil  Code,  Art.  3247;  Act  No. 
of  18S2;  ActNo.         of  1874. 

This  privilege  can  not  be  defeated  by  an  order  aooorapanled  by  the  bill  of  lading 
given  by  the  oonslguor  after  the  privilege  of  the  consignee  has  attached. 

\  PPE AL  from  the  Civil  District  Gonrt  for  the  Parish  of  Orleans. 
*^     Rightor,  J. 


Harry  H.  Hall  for  Plaintifif,  Appellee. 


Farrar,  Jonas  dt  Kruttschnitt  and  E,  T,  Lambkin,  for  Defendants, 
Appellants. 


Argued  and  submitted  on  briefs  December  18,  1896. 
Opinion  handed  down  January  18,  1897. 
Rehearing  refused  April  26,  1897. 


The  opinion  of  the  court  was  delivered  by 

MiLLBB,  J.  The  plaintifif  claims  to  have  advanced  J.  W.  Parks,  a 
planter  in  the  parish  of  Ouachita,  to  enable  to  make  his  crop  of  1894; 
that  one  hundred  and  twenty- five  bales  of  cotton,  part  of  the  crop, 
was  shipped  to  defendants  for  the  purpose  of  paying  plaiutifiP,  to 
whom  the  shipper  transferred  the  bill  of  lading  and  gave  an  order  on 
defendants  for  the  cotton ;  on  the  refusal  of  defendants  to  deliver, 
the  plaintifif  sued  for  the  cotton  or  its  proceeds,  to  the  extent  of  the 
amount  advanced.  The  defendants'  answer  avers  that  they  haive 
the  factor's  lien  on  the  cotton  to  pay  one- half  the  indebtedness  of 
the  planting  firm  of  which  the  shipper  was  a  member;  and  the 
answer  avers   the   tender  to  plaintifif  of  the  surplus  of  the   pro- 
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ceeds  after  applying  one- half  of  the  proceeds  to  the  privileged  debt 
due  defendants.  Prom  the  judgment  in  plaintiff's  favor,  defendants 
appeal. 

The  firm  of  Lee  &  Parks  were  indebted  to  defendants  for  advances 
in  the  year  1894.  J.  W.  Parks,  the  shipper  of  the  one  hundred  and 
twenty  •  five  bales,  and  a  member  of  that  firm,  when  the  debt  of  his 
firm  to  defendants  had  reached  a  certain  amount,  obtained  from 
defendants  for  his  firm  a  further  advance.  He  executed  a  paper 
stipulating  that  two  hundred  bales  should  be  shipped  defendants  in 
addition  to  four  hundred  bales  of  cotton  his  firm  had  agreed  to  ship 
them.  Lee  &  Parks  did  ship  four  hundred  and  ten  bales,  and  Parks 
made  two  shipments  of  two  hundred  bales  of  his  cotton,  of  whicli 
the  one  hundred  and  twenty- five  bales  form  part.  After  crediting^ 
the  proceeds  of  all  the  cotton  shipped  by  Lee  &  Parks  and  half  the 
proceeds  of  that  shipped  by  Parks,  there  still  remains  a  large  debt 
due  them  by  Lee  &  Parks. 

The  plaintiff,  the  Ouachita  National  Bank,  in  support  of  their  claim 
to  the  proceeds  of  the  one  hundred  and  twenty-five  bales,  have 
proved  the  loan  to  Parks  by  the  bank  of  three  thousand  dollars,  and 
we  think  it  was  the  understanding  the  bank  was  to  be  paid  from 
Parks'  crop  of  1894.  We  do  not  understand  the  bank  claims  any 
lien  arising  from  this  loan.  The  one  hundred  and  twenty -five  bales 
were  shipped  to  defendants  with  no  instructions,  under  a  bill  of  lading; 
stating  Parks  was  the  shipper  and  exhibiting  the  shipping  marks  of 
his  firm,  L.  &  P.  But  after  the  shipment,  the  bank  reminded  him 
of  his  debt,  and  he  then  sent  the  triplicate  bill  of  lading  and  the  order 
on  defendants  for  the  delivery.  The  order  is  dated  ISth  March, 
1896,  more  than  thirty  days  after  the  cotton  came  into  defendants' 
hands.  The  bank  stands  before  us  with  such  right  as  the  order  and 
accompanying  bill  of  lading  can  give,  and  as  we  appreciate  the  argu- 
ment it  seeks  to  maintain,  the  cotton  came  into  defendants'  hands 
charged  with  the  payment  of  the  bank's  debt.  The  bank  produces 
the  testimony  of  Parks  that  he  owed  the  bank  nothing  individually, 
that  the  shipment  was  not  to  pay  his  firm  debt,  but  to  pay  the  bank, 
and  he  testifies  the  bank  knew  it.  The  bank  also  offered  the  testi- 
mony of  Lee  that  at  defendant's  instance  he  solicited  the  shipment 
to  them  of  Parks'  cotton,  to  enable  them  to  make  commissions,  and 
that  at  defendants'  request  he  asked  Parks  after  ;the  shipment  to 
consent  to  the  application  of  his  cotton  to  payment  of  his  firm's 
pebt,  which  he  refused. 
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The  defendants  to  maintain  their  right  to  apply  one- half  the  pro- 
ceeds of  the  one  hundred  and  twenty -Ave  bales  of  cotton  to  pay  the 
debt  of  Lee  &  Parks  rely  on  the  paper  containing  the  recital  of  the 
loan  of  sixteen  hundred  dollars  by  defendants,  in  consideration  of 
which  there  is  the  agreement  to  ship  two  hundred  bales  in  addi- 
tioiiy  the  paper  states,  to  the  four  hundred  bales  agreed  to  be 
shipped  by  Lee  and  Parks.  The  paper  begins :  <'  We,  the  undersigned, 
J.  W.  Parks  of  Lee  &  Parks  in  consideration  of,  agree,"  etc.  The 
testiniony  of  Parks  is,  the  words  '^  of  Lee  &  Parks  "  was  not  in  it  when 
executed.  The  testimony  of  defendants'  witness  is,  he  does  not  know 
whether  or  not  the  paper  contained  the  words,  and  in  answer  to  the 
suggestion  that  the  paper  bore  the  impress  of  being  copied,  the  wit- 
ness stated,  if  copied,  the  press  copy  would  be  furnished,  but  none 
was  furnished.  But  it  was  not  questioned  the  paper  bears  Parks' 
indiTidaal  signature.  In  addition  the  defendants  have  produced  the 
testimony  of  a  witness  that  about  the  11th  of  March,  a  short  time 
after  the  shipment,  Parks  expressed  his  willingness  that  defendants 
should  get  the  proceeds  in  controversy,  and  the  testimony  of  another 
witness  that  in  the  negotiation  between  defendants  and  Parks,  it  was 
distinctly  understood  he  was  to  ship  the  cotton  '^  pledged,"  to  use 
the  expression  of  the  witness,  to  pay  the  firm's  indebtedness  to 
defendants,  and  this  witness  also  testifies  that  later.  Parks  promised 
the  shipment  followed  by  that  of  two  hundred  bales,  including  the 
one  bundred  and  twenty -five  bales  in  controversy. 

Tbe  appropriation  by  the  shipper  of  the  property  or  its  proceeds 
to  pay  the  debt  he  indicates  made  known  to  the  consignee,  who 
assents  to  such  appropriation  expressly  or  by  receiving  the  consign- 
ment under  the  instructions  as  to  its  disposition,  precludes  the  con- 
signee from  asserting  any  claim  to  defeat  the  purpose  of  the  con- 
signment. The  decision  in  43  An.,  p.  1,  Bank  vs.  Mayer  &  Co., 
cite^  by  plaintiff,  is  a  type  of  others  affirming  this  species  of  dedi- 
cation of  property  shipped.  If  tbe  paper  signed  by  Parks  stipulating 
for  the  shipment  of  two  hundred  bales  is  to  have  the  force  claimed 
for  it  by  defendants,  and  if  the  other  testimony  offered  by  them 
is  to  be  accepted,  they  had  the  right  to  apply  the  cotton  to 
pay  their  debt.  Their  entire  conduct  evinces  insistence  on  that 
rigbt.  We  have  the  statement  firom  plaintiff's  witness,  Lee,  tlie 
ootton  was  not  shippedto  pay  the  debt  of  Lee  &  Parks.  It  was 
Parks,  not  Lee,  that  made  the  shipment,  and  the  witness'  statement 


676  SUPREME  COURT  OF  LOUISIANA. 


Bank  Ts.  Weiss  A  Co. 


as  to  the  purpose  of  the  shipment  seems  to  be  his  deduction.  Parks' 
testimony  that  the  shipment  was  to  pay  the  bank's  debt,  and 
that  defendants  knew  it,  is  not  accompanied  with  any  testimony  how 
they  knew  it.  It  does  not  appear  any  communication  was  made  to 
them  before  the  shipment  that  it  was  for  the  bank.  On  the  contrary, 
the  shipment  was  made  with  no  direction  whatever  accompanying  the 
shipment.  It  was  not  antil  a  month  after  the  cotton  was  received 
and  had  become  subject  to  plaintiff's  privilege,  if  that  privilege  ex- 
isted, that  an  order  was  presented  to  defendant  to  deliver  the  cot- 
ton. It  seems  to  us,  in  the  condition  of  this  record,  there  is  no  basis 
on  which  we  can  hold  this  cotton  came  into  defendants'  hands  under 
directions,  express  or  implied,  to  appropriate  the  proceeds  to  the 
bank's  debt.  This  case  is  in  marked  contrast  in  this  respect  with 
that  cited  by  plaintiff.  In  that  case,  before  the  shipment  the  con- 
signee was  presented  with  the  bills  drawn  against  the  shipment, 
received  it  with  full  knowledge  of  its  dedication,  and  it  was  held  he 
could  not,  after  receiving  the  property  under  the  mandate  for  its 
disposition,  set  up  his  factor's  privilege  to  defeat  the  disposition 
proposed  by  the  consignor,  and  in  effect  assented  to  by  the  consignee. 
Here  the  property  comes  into  defendants'  hands  with  no  dedication 
whatever  to  interfere  with  the  operation  of  the  privilege  of  defend- 
ants, if  the  law  gave  any. 

The  plaintiff  denies  that  defendants  had  any  privilege.  If  that 
contention  can  be  maintained  the  order  of  the  shipper  must  prevail. 
The  statutes  and  the  Code  gave  the  factor  the  privilege  on  the  prop- 
erty consigned  to  him  for  the  payment  of  the  debt  of  the  consignor; 
the  statutes  from  the  date  the  bill  of  lading  is  placed  in  the  mail  or 
in  the  hands  of  the  carrier;  the  Oode  when  the  consignment  is  re- 
ceived. Acts  1874,  1882,  Nos.  — ;  Art.  3247,  0.  C.  Giving  due 
weight  to  the  testimony  of  Lee  that  the  cotton  was  not  shipped  to 
pay  the  debt  to  defendant,  it  remains  he  was  not  the  shipper,  nor 
does  he  testify  t3  any* communication  to  defendants  of  the  purpose 
of  the  shipment,  nor  does  he  undertake  to  give  testimony  of  the 
negotiation  of  Parks  with  defendants  when  he  obtained  the  loan 
from  the  defendants  for  his  firm  and  executed  the  paper  for  the 
shipment  of  two  hundred  bales,  on  which  defendants  rely.  It  is  true 
Lee  also  testifies  to  the  refusal  of  Parks  to  assent  to  the  application 
of  his  cotton  to  pay  the  firm's  debt.  This  was  after  the  shipment. 
If  defendants  had  the  right  to  make  that  application  his  refusal  of 
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consent  did  not  diminiBh  that  right.  The  statement  from  Parks 
that  defendants  knew  the  shipment  was  for  the  bank's  debt 
mnst  be  taken  in  conection  with  the  fact  that  neither  he 
nor  the  bank  or  any  other  person  ever  made  such  commnnication 
to  the  defendants,  and  the  additional  fact  that  no  instructions 
accompanied  the  shipment.  On  the  other  hand  there  is  evidence 
carrying,  we  think,  great  persuasive  force  that  the  shipment  was 
desifi^edy  when  it  was  made,  to  pay  the  indebtedness  to  Lee  &  Parks. 
The  paper  executed  when  the  sixteen  hundred  dollar  loan  was 
obtained,  if  read  without  the  words  claimed  to  have  been  added,  still 
must  be  deemed  significant  on  this  branch  of  the  controversy.  The 
loan  of  sixteen  hundred  dollars  to  the  firm,  in  consideration  of  which 
the  obligation  expressed  to  ship  two  hundred  bales  of  cotton,  carries 
the  inference  the  firm's  indebtedness  was  to  be  repaid  from  the  cot- 
ton. If  it  was  Parks'  cotton  we  can  not  suppose  defendants  would 
advance  only  to  get  commissions,  the  sole  reason,  according  to 
defendants'  witnesses,  for  Parks'  shipments  to  defendants.  No 
explanation  comes  from  Parks  or  from  any  witness  who  was  to  send 
forward  the  two  hundred  additional  bales,  if  he  was  not  to  be  ship  - 
per.  He  did  ship  that  precise  number,  of  which  the  one  hundred 
and  twenty- five  in  controversy  are  part;  the  marks  on  the  cotton 
are  L.  &  P.,  and  there  are  no  instructions  of  any  purpose  other  than 
that  defendants  would  naturally  draw  from  their  negotiation  with 
him.  We  have,  then,  this  paper  stipulating  the  loan ;  the  obligation 
to  ship  two  hundred  bales,  and  read  with  or  without  the  words  '*  Lee 
&  Parks,"  indisputably  signed  by  Parks  individually,  is  followed  by 
his  shipment  of  his  individual  cotton,  making  op  the  six  hundred 
bales  the  paper  stipulated  were  to  be  shipped.  It  is  extremely  diffi- 
cult to  resist  the  conclusion  on  this  phase  of  the  record  that  the 
shipment  was  to  pay  the  debt  of  Parks,  made  up  in  part  of  the 
sixteen -hundred -dollar  loan  he  had  obtained  for  his  firm  on  the  faith 
of  the  promised  shipment  recited  in  the  paper  signed  by  him.  We 
have,  too,  placed  before  us  the  testimony  of  Parks'  expressed 
willingness  the  defendants  should  have  the  proceeds,  and  the  testi- 
mony of  another  of  defendants'  clerk  or  agent  who,  we  infer,  con- 
ducted the  negotiation  with  Parks,  and  thac  witness  testifies  positively 
it  was  distinctly  understood  with  Parks  that  he  was  to  ship  his  'Cotton 
to  pay  the  indebtedness  to  which  defendants  have  applied  the  pro- 
ceeds. We  think  the  conclusions  upon  the  testimony  is  his  shipment 
87 
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fulfilled  that  understanding;  that  the  cotton  shipped  to  pay  the 
defendants'  debt  was  subject  to  their  privilege  the  moment  it  reached 
their  hands,  and  that  privilege  could  not  be  defeated  by  Parks' 
order  given  a  month  later. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  jndgmen'  of 
the  lower  court  be  avoided  and  reversed,  and  it  is  now  ordered, 
adjudged  and  decreed  that  the  defendants  be  decreed  to  have  a 
privilege  as  factors  on  the  one  hundred  and  twenty -five  bales  of 
cotton,  or  the  proceeds,  to  pay  one- half  the  indebtedness  of  Lee  & 
Parks  (12914.68),  two  thousand  nine  hundred  and  fourteen  dollars 
and  sixty -three  cents,  the  surplus  of  the  proceeds  to  be  paid  to 
plaintiff,  and  the  prayer  for  damages  by  the  defendants  be  rejected 
and  that  plaintiff  pay  costs. 


No.  12,319. 

State  ex  rbl.  Armand  Romain  vs.  Board  of  Supbbviborb  of 

Election. 

The  judiciary  Is  silent  until  the  presentation  of  some  real  right  in  conflict  opens 
its  lips. 

Therefore,  where  a  candidate  for  oflice  applies  for  a  mandamus  to  compel  the  ap- 
pointment of  commission's  of  election  in  his  behalf,  and  the  application  is 
dismissed  and  an  appeal  taken  to  the  Supreme  Court,  and  if,  when  the  case  is 
submitted,  the  election  has  been  held,  the  appeal  will  be  dismissed. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Th^ard,  J. 


W.  8,  Benedict  for  Plaintiff  and  other  Appellants. 


M.  J.  Cunningham,  Attorney  Qeneral,  E,  B,  Kruttichnitt  and  F.  C 
Zacharie  for  Interveners,  the  Democratic  Party,  Appellees. 


Argued  and  submitted  February  20,  1897. 
Opinion  handed  down  March  1, 1897. 
Rehearing  refused  April  12,  1897. 


The  opinion  of  the  court  was  delivered  by 

McEkbry,  J.    The  relator  was  a  candidate  for  Congress.    He  was 
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nominated  by  a  nominating  body  of  oaa  hundred.  He  applied  for 
representation  at  the  polls  in  the  distribution  of  commissioners 
allowed  by  the  present  election  law.  His  claims  to  representation 
were  resisted  by  what  is  called  the  Regular  Republican  organization 
and  the  Democratic  party. 

The  nominating  body  of  one  hundred  and  the  organization  called 
the  National  Republican  party  joined  in  his  application.  The  elec- 
tion oflQcers  decided  that  representation  should  be  accorded  to  the 
two  prominent  political  organizations,  the  Republican  and  Demo- 
cratic parties. 

The  relator  applied  for  a  mandamvs  to  the  District  Oourt  to  enforce 
his  rights  of  representation. 

On  the  plea  of  no  cause  of  action  the  suit  was  dismissed.  He  has 
appealed  to  this  court.  All  this  was  in  November,  1896,  preceding 
the  election.  The  election  has  been  held  and  the  right  of  relator  to 
his  oflSce  has  been  transferred  to  one  of  the  political  bodies  of  the 
Federal  government. 

The  question  presented  is  purely  an  abstract  one,  which  involves 
no  right  between  the  contending  litigants.  For  this  reason  a  motion 
has  been  filed  to  dismiss  the  appeal. 

The  motion  must  prevail.  r 

The  province  of  the  judiciary  is  to  interpret  the  law  in  every  con- 
troversy of  right  which  is  brought  before  it.  Its  decree  is  final  only 
in  the  case  in  controversy,  and  is  applicable  to  all  corresponding 
cases  as  a  precedent. 

It  is  incapable  of  determining  feigned  issues.  In  the  instant  case 
to  construe  the  election  law,  where  there  is  no  right  in  the  contro- 
versy, in  which  the  opinion  rendered  could  affect  no  one  or  be  the 
basis  of  any  effective  decree,  would  be  to  render  the  court  only  a 
moot  court  for  the  examination  and  trial  of  political  theories. 

The  reference  of  such  cases  to  it  is  inconsistent  with  the  institu  - 
tion  of  law.  The  fact  that  its  acts  are  limited  to  the  determination 
of  controverted  rights  is  evidence  that  to  entertain  feigned  issues  is 
beyond  its  power. 

Vast  changes  and  crises  may  follow  in  swift  succession.  Political 
order  may  be  subverted,  yet  there  may  be  no  case  involving  in  a 
special  controversy  the  rights  of  contending  litigants. 

The  judiciary  is  silent  until  the  presentation  of  some  real  right  in 
conflict  opens  its  lips. 

The  appeal  is  dismissed. 
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No.    12,418. 

\i&zjspi  Mrs.  Mary  E.  Meibaum  vs.  Jambs  A.  Brennan. 

1  49    580 

1 113     52       1*  Title,  springing  from  acts  of  sale  sufficient  in  form  to  transfer  immovable 

r  -g  ~ggQ  property,  acquired  in  good  faltb,  accompanied  bv  possession  as  owner,  saltices 

!fll8   925  for  tbe  prescription  of  ten  years. 

2.  Suob  title  held  sufficient,  and  defendant,  who  had  agreed  to  purchase,  but  who 
refused  to  receive  the  property  on  the  ground  that  title  was  not  good,  com- 
pelled to  accept  it. 

APPEAL  from  the  Civil  District  Court  for  the   Parish  of  Orleans. 
ElliSy  J. 


Henry  P.  Dart  and  BenJ.  W,  Keman  for  Plaintiff,  Appellee. 


Frank  Zengel  for  Defendant,  Appellant. 


Sabmitted  on  briefs  March  31,  1897. 
Opinion  handed  down  April  12,  1897. 


The  opinion  of  the  court  was  delivered  by 

Blanchard,  J.  This  is  a  suit  to  compel  the  defenHant  to  complete 
and  carry  into  effect  an  agreement  to  purchase  certain  immovable 
property  by  accepting  the  property  and  taking  title  thereto. 

The  property  In  question  is  a  certain  piece  of  ground  with  im- 
provements, situated  on  the  corner  of  Annunciation  and  Toiedano 
streets,  New  Orleans,  and  is  subdivided  into  three  lots. 

The  defendant  agreed  to  take  the  property  and  pay  two  thousand 
one  hundred  and  fifteen  dollars  therefor. 

The  allegation  is  made  that  a  good  and  legal  title  was  tendered 
him,  and  that  without  }ust  cause  he  refused  to  accept  the  same. 

Defendant  admits  the  agreement  to  purchase  at  the  price  stated, 
but  claims  the  title  tendered  is  not  good  for  the  reason  that  Jean  M. 
Begue,  a  remote  author  of  plaintiff's  title,  acquired  the  property  at 
sheriff's  sale  for  taxes  in  1874,  at  the  suit  of  the  State  of  Louisiana 
vs.  James  Crocker,  in  the  Superior  District  Court.  He  bvers  that 
the  record  of  this  suit  is  lost,  and  that  no  registry  of  any  deed  or  act 
of  conveyance  of  the  property  to  Crocker  can  be  found  in  the  con- 
veyance office,  and  there  is  no  evidence  that  Crocker  was  the  owner 
of  the  property  at  the  time  of  the  tax  sale. 
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The  jadgment  of  the  court  below  was  favorable  to  plaintiff  and 
defendant  appeals. 

Nothing  appears  in  the  record  to  connect  James  Crocker  with  the 
proprietorship  of  this  property  save  the  appearance  of  his  name 
on  the  tax  assessment  rolls  for  several  years  as  owner-  thereof,  the 
8ait  of  the  State  against  him  for  taxes,  and  the  sale  of  the  property 
under  the  jadgment  rendered  therein. 

Nothing  is  known  of  Orocker,  nor  of  any  heir,  or  vendee  of  his. 
No  adverse  claimant  appears  on  that  behalf,  though  more  than 
twenty -three  years  have  elapsed  since  the  property  was  sold  at  tax 
sale  as  belonging  to  Crocker. 

Though  the  record  itself,  of  the  suit  of  the  Stat^e  against  Crocker, 
is  lost,  the  deed  to  the  property,  executed  by  the  sheriff  to  Begue  as 
the  purchaser  at  the  tax  sale,  was  duly  recorded  at  the  time  in  the 
conveyance  office. 

Begue  went  into  possession  as  owner  after  his  purchase,  and  this 
possession  continued  down  to  his  death.  He  died  and  his  succession 
was  duly  opened.  By  virtue  of  a  judgment  of  the  Probate  Court 
rendered  therein,  Mrs.  Rosina  Begue  was  recognized  as  the  widow 
in  community  and  universal  legatee  of  the  said  Begue,  deceased. 
This  was  in  1878;  The  judgment  recognizing  her  as  widow  and  lega- 
tee was  duly  registered  in  the  conveyance  office,  as  a  muniment  of 
title. 

In  1881,  Mrs.  Rosina  Begue,  who  had  meanwhile  become  the  wife 
of  John  S.  Schellang,  sold  the  property,  with  consent  of  her  hus- 
band, to  Frederick  Apken  for  eight  hundred  and  fifty  dollars,  with 
warranty  of  title. 

Apken  sold  it  in  1887  to  Charles  L.  Schoff  for  thirteen  hundred 
dollars,  with  warranty  of  title. 

Schoff  sold  it  in  1892  to  the  plaintiff  for  thirteen  hundred  and 
thirty -four  dollars  and  thirty  cents,  without  warranty  of  title. 

These  several  acts  of  sale  were  duly  registered  in  the  conveyance 
office. 

The  possession  of  the  property  by  these  several  vendees,  as 
owners,  was  peaceable,  public  and  uninterrupted. 

On  this  showing  we  agree  with  the  judge  a  quo  that  defendant 
ought  to  take  the  title. 

As  to  the  tax  title  acquired  by  Begue  in  1874,  the  record  of  which 
suit  was  lost,  after  this  lapse  of  time  the  maxim  omnia  prsRsumuntur 
recte  et  solemniiate  acta  esse,  may  be  invoked. 
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The  several  acts  of  sale,  beginning  in  1881,  to  Apken,  Schoif  and 
the  plaintiff,  are  sufficient  in  form  to  transfer  immovable  property .^ 

Such  title  acquired  in  good  faith,  accompanied  by  possession  as 
owner,  suffices  for  the  prescription  of  ten  years.  O.  O.  8478,  3484- 
6-6-7;  Beer  vs.  Leonard,  40  An.  846;  Wells  vs.  Wells,  30  An.  986^ 
Pattison  vs.  Maloney,  38  An.  886;  Barron  vs.  Wilson,  38  An.  209. 

There  is  no  suggestion  that  Orocker  left  heirs,  who  may  have  been 
minors  long  enough  to  suspend  the  current  of  prescription.  And  if 
there  be  such,  we  agree  with  the  trial  judge  that  the  assessment  in 
Crocker's  name  and  the  sale  for  his  taxes,  would  silence  any  claim 
urged  in  behalf  of  such  possible  heirs. 

Judgment  affirmed. 

NiCHOLLs,  C.  J.,  not  having  heard  the  argument  takes  no  part  in 
this  opinion. 
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No.  12,430. 
Mabx  Weil  vs.  Mosbs  Schwartz. 

The  remedy  throagh  the  medium  of  the  foUe  enchere  has  been  properly  character- 
ized as  summary  and  severe,  and  consequently  it  ought  to  be  confined  to 
cases  clearly  coming  within  the  provisions  of  the  law. 

It  is  not  applicable  to  sheriff's  sales  made  under  writs  of  /leri  facias. 

An  order  of  court  dissolving  an  injunction  on  bond  is  of  that  class  contemplated 
by  C.  P.  566,  which  may  cause  the  plaintiff  an  irreparable  injury,  in  case  It 
would  operate  a  change  of  the  possession  of  immovable  property,  or  alter  the 
itatus  of  the  property  so  as  to  defeat  any  substantial  object  to  be  attained 
thereby. 

Breauxy  J. f  concurring:  The  injunction  having  been  bonded,  on  appeal  from  the 
interlocutory  order  permitting  the  seizing  creditor  to  bond,  which  the  appel- 
lant and  plaintiff  in  injunction  pleads  may  cause  him  Irreparable  injury,  he, 
appellant,  may  justly  aslc  a  hearing  in  support  of  his  injunction. 
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Argued  and  sabmitted  March  19,  1897. 
Opinion  handed  down  March  29,  1897. 
Rehearing  refused  April  26,  1897. 


The  opinion  of  the  conrt  was  delivered  by 

W ATKINS,  J.  As  this  is  an  appeal  from  an  interlocutory  order  dis- 
aoWing  an  injunction  on  bond,  the  merits  and  motion  to  dismiss  may 
be  taken  together. 

The  ATrounds  of  the  motion  are,  (1)  that  plaintiff  in  injunction 
has  no  right  of  appeal ;  (2)  the  bonding  order  is  interlocutory ;  (8) 
it  causes  no  irreparable  injury,  the  demand  being  compensable  in 
money. 

From  the  petition  of  E.  V.  Benjamin  we  ascertain  that  in  certain 
interlocutory  proceedings,  entitled  as  this  suit  is,  certain  lots  of  ground 
sitaated  in  the  city  of  New  Orleans  were  adjudicated  to  him  at  pub- 
lic anction,  as  the  last  and  highest  bidder;  and  that  subsequent  to 
said  adjudication  he  expressed  himself  as  willing  to  comply  with  his 
bid  on  being  tendered  a  good  and  valid  title. 

That  the  seizing  creditor  and  his  counsel  insisted  upon  his  comply- 
ing with  his  bid,  and  upon  his  failing  to  do  so  they  proceeded  to  at 
once  readvertise  the  property  at  his  risk  and  expense. 

That,  in  communicating  with  the  seizing  creditor  and  his  counsel, 
he  attracted  attention  to  the  fact  that  there  were  several  defects  in 
the  title  of  the  seized  debtor,  and  advised  them  that  said  defects 
were,  in  his  opinion,  so  serious  that  he  would  not  accept  the  adjudi- 
cation of  same  except  upon  a  decree  of  court  declaring  the  validity 
of  said  title;  but  that  the  seizing  creditor  and  his  attorneys  i^  refused 
to  take  a  rule  to  have  said  title  passed  upon,  and  proceeded  to  have 
said  property  resold  at  the  risk  and  expense  of  petitioner. 

'^That  said  property  has  been  readvertised  for  sale  *  *  *  ala 
foils  eneherej  without  any  rule  having  been  taken  and  without  any 
order  of  court ;  and  that  it  is  doubtful  and  questionable  whether  the 
seizing  creditor  and  the  civil  sheriff  can  proceed  to  sell  a  lafoUe 
enchere  without  any  order  of  court  passing  upon  the  matter  and  upon 
their  right  to  do  so." 

After  setting  forth  in  full  the  grounds  of  his  objection  to  the  title 
tendered,  the  petitioner  prays,  that  the  seizing  creditor  be  enjoined 
and  restrained  from  further  proceeding  <^  with  the  said  sale  a  la 
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folle  enchere  "  and  that  he  have  and  recover  judgment  decreeing  him 
to  tender,  and  to  deliver  to  him  a  good  and  valid  title  to  the 
aforesaid  property  on  his  complying  with  his  aforesaid  bid  and  pay- 
ing the  purchase  price;  and  that  in  default  of  his  so  doing,  that  he 
have  Judgment  canceling  said  adjudication  and  relieving  him  from 
any  and  all  obligations  thereunder. 

The  seizing  creditor  obtained  an  order  for  the  suspension  of  the 
plaintiff's  injunction  against  the  proposed  sale  a  la  folle  enchere^  upon 
bond,  in  the  penal  sum  of  three  thousand  dollars ;  and  from  that 
order  the  latter  sought  and  obtained  a  suspensive  appeal. 

Tae  questions  to  be  here  considered  are : 

1.  Whether  this  is  such  an  interlocutory  order  as  will  authorize  an 
appeal. 

2.  Whether  this  is  an  injunction  which  can  be  dissolved  by  giving^ 
bond,  even  if  the  application  for  the  bonding  was  taken  and  triecl 
contradictorily  with  the  parties ;  and 

8.  Whether  the  application  to  bond,  being  ex  parU^  is  not  illegal, 
and  should,  therefore,  be  vacated  and  set  aside  on  appeal. 

Counsel  have  ex  induntria  argued  many  questions  which  would 
have  applicability  were  the  case  here  upon  its  merits,  but  which  are 
altogetner  irrelevant  to  this  appeal. 

The  simple  question  for  consideration  is  whether  the  bonding  order 
is  such  an  interlocutory  judgment  as  may  eavse  the  plaintiff  in 
injunction  ao  irreparable  Injury,  in  the  sense  of  Oode  of  Practice, 
Art.  666. 

It  has  been  frequently  decided  that  an  order  dissolving  an  injunc  - 
tion  on  bond  would  cause  such  irreparable  injury,  within  the  con- 
templation of  the  article,  in  case  it  would  operate  a  change  of  pos- 
session of  immovable  property.  Torre  vs.  Falgoust,  88  An.  660; 
Railroad  Company  vs.  New  Orleans,  80  An.  970;  Boedecker  va. 
East,  24  An.  164;  Marion  vs.  Johnson,  22  An.  612;  White  vs.  Caze- 
nave,  14  An.  67;  Villavaso  vs.  Barthet,  88  An.  417;  Delacroix  vs. 
Villere,  11  An.  89;  Bethancourt  vs.  Stephens,  19  An.  291;  Brown  vs. 
Brown,  80  An.  607. 

It  has  been  just  as  frequently  held  that  no  appeal  lies  from  an 
order  of  dissolution  where  the  apprehended  injury  la  compensable  in 
money.  Anderson  vs.  Smith,  28  An.  649;  Stetson  vs.  City,  12  R. 
489;  Brott  vs.  Eager  &  Co.,  28  An.  262;  Cobb  vs«  Parham,  4  An. 
147;  Live  Stock,  etc.,  Co.  vs.  City,  82  An.  1192;  Osgood  vs.  Black, 
88  An.  498. 
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Under  these  two  rales  decisions,  practically  innumerable,  as  many 
various  tests  have  been  applied,  and  it  would  not  prove  beneficial  to 
the  litigant  or  instructive  to  the  profession,  to  pause  here  and  at- 
tempt theiir  alignment  in  respect  to  the  present  litigation.  Suffice  it 
to  say  that  a  bond  of  three  thousand  dollars  could  not  possibly  com- 
pensate an  adjndicatee  whose  bid  at  the  sheriff's  sale  was  six  thou- 
sand dollars,  and  on  account  of  whose  failure  to  pay  over  the 
purchase  price  a  sale  a  la  folle  enchere  is  proposed  by  the  seizing 
creditor;  for  non  constat  that  the  property  will  sell  at  the  second 
offering  for  the  difference  of  three  thousand  dollars.  But  let  that 
be  conceded  for  the  argument,  and  yet  the  position  of  the  parties  is 
not  altered,  because  the  plaintiff  in  injunction  affirms  his  right  to 
the  property,  if  the  title  be  cleared  of  legal  impediments,  and  he 
absolutely  denies  the  right  of  the  seizing  oredicor  to  proceed  a  la 
foUe  enchere. 

To  protect  himself  in  the  premises  he  was  bound  to  enjoin ;  and 
oor  conclusion  is  that,  if  the  seizing  creditor  had  not  the  right  to 
proc€ied  to  sell  a  la  folle  enohere,  the  bonding  order  was  in  violation 
of  the  rights  of  the  plaintiff  in  injunction  and  operated  to  his  irre- 
parable injury,  and  as  such  the  latter  was  entitled  to  an  appeal. 

The  right  to  sell  property  a  lafoUe  enchere  is  founded  on  the  pre- 
cept of  our  Oode  which  declares  that  *'  in  all  cases  of  sale  by  auc- 
tion *  *  *  if  the  person  to  whom  adjudication  is  made  does  not 
pay  the  price  at  the  time  required  *  *  *  the  seller  at  the  end  of 
ten  days,  and  after  the  customary  notices,  may  again  expose  to  pub- 
lic auction  the  thing  sold,  as  If  the  first  adjudication  had  never  been 
made ;  and  if  at  the  second  crying  the  thing  is  adjudged  at  a  smaller 
price  than  that  which  had  been  offered  by  the  person  to  whom  the 
first  adjudication  was  made,  the  latter  remains  the  debtor  to  the  ven- 
dor for  the  deficiency,  and  for  all  the  expenses  incurred  subsequent 
The  plaintiff  raised  an  issue  of  fact  upon  this  point  and  insists  that 
to  the  first  sale."    R.  G.  C.  2611. 

In  an  early  case  our  predecessors  e:samined  the  question  now 
under  consideration  and  held,  that  the  seizing  creditor  had  not  the 
right  to  proceed  a  la  folle  enohere  in  the  event  a  bidder  at  a  sheriff's 
sale  should  fail  to  comply  with  the  adjudication  and  pay  the  pur- 
chase price. 

Upon  this  question  the  court  said: 

^'After  a  most  deliberate  examination  of  the  question,  we  arQ  pf 
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opinion  that  the  doctrine  a  la  folle  enchere  is  not  applicable  to 
those  sales  made  by  a  sheriff  under  writs  issuing  on  final  judgments. 
Art.  2695  of  the  Code  declares  that  judicial  sales  are  subject  to  the 
same  rules  as  other  public  sales,  in  all  such  things  as  are  not  con- 
trary to  the  formalities  expressly  prescribed  for  such  sales,  and  with 
the  modifications  made  thereafter.  When  we  turn  to  Art.  2589  of 
the  Code  and  observe  the  formalities  required  for  selling  property 
at  the  risk  of  the  first  bidder,  we  find  them  altogether  different  from 
the  directions  given  to  the  sheriff  by  Art.  689  of  the  Code  of  Prac- 
tice. Under  the  former  article,  if  the  price  be  not  paid,  no  steps 
can  be  taken  until  after  the  expiration  of  ten  days,  to  have  a  second 
sale,  and  then  the  customary  advertisements  must  be  published ;  but, 
under  the  latter,  no  such  delays  or  formalities  are  necessary ;  the 
sheriff  may,  if  the  price  be  not  paid,  when  the  sale  is  for  cash,  or  if 
the  proper  securities  are  not  given  when  it  is  on  a  credit,  proceed 
anew  to  sell  the  property  and  adjudge  it  to  another  person.  The 
decisions  of  this  court  have  been  entirely  adverse  to  the  idea  that 
the  sheriff  has  to  wait  ten  days  and  then  sell  after  the  customary 
notices."     Qallier  vs.  Garcia,  2  Rob.  819. 

The  same  principle  has  been  frequently  since  maintained;  for 
instance,  in  Nolte  vs.  Creditors,  3  La.  268 ;  Durnford  vs.  Degruys,  8 
M.  220;  Walker  vs.  Allen,  19  La.  811;  McCargo  vs.  Insurance  Oc, 
10  R.  807;  Amory  vs.  Black,  13  La.  268;  Duncan  vs.  Armant,  8  An. 
84 ;  City  vs.  Pellerin,  12  An.  92 ;  and  Insurance  Company  vs.  Rud  - 
dock,  22  An.  46.  ' 

This  jurisprudence  is  principally  grounded  upon  the  difference 
between  the  provisions  of  Revised  Civil  Code,  2611,  which  treats  of 
*<  all  cases  of  sale  by  auction,"  and  that  of  Code  of  Practice,  689, 
which  treats  of  sheriff's  sales,  exclusively — the  latter  contemplating 
no  delay  whatever  in  making  the  second  advertisement,  while  the 
former  provides  that  the  seller  may  proceed  at  the  end  of  ten 
days  to  expose  the  thing  first  adjudicated  for  a  second  sale. 

In  Quillotte  vs.  Jennings,  4  An.  242,  it  waslsaid  that  ''the  remedy 
through  the  medium  of  the  foUe  enchere  has  been  properly  charac- 
terized as  summary  and  severe,  and  from  this  consideration  the  con- 
clusion is  fairly  derived,  that  it  ought  to  be  confined  to  cases  clearly 
coming  within  the  provisions  of  the  law,  and  in  whsch  its  requisi- 
tions have  been  observed.  See  Second  Municipality  vs.  Hennen,  14 
La.  586. 
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<*  Article  2859,  G.  C,  Boems  to  us  to  contemplate  that  the  terms  of 
the  foUe  enchere  shall  be  the  same  as  the  first  adjudication,"  etc. 

In  Jennings  vs.  Hodfces,  16  An.  321,  the  court  held  that  <'  the  rem* 
edy  by  a  sale  a  la  folle  enchere  is  a  harsh  one,  which  must,  in 
all  caseR,  be  strictly  preceded  by  an  observance  of  all  the  forms  of 
law  Icnown  in  commutative  obligations,"  etc. 

Applying  the  principles  of  the  foregoing  adjudications  to  the 
inBtant  case,  we  think  the  order  dissolving  the  plaintiff's  injunction 
on  bond  was  improvidently  made,  and,  manifestly,  operates  to  his 
prejudice  and  injury. 

Whatever  rights  the  plaintiff  acquired  as  an  adjudicatee  of  the  real 
property  adjudicated  at  the  sheriff's  sale  are  made  the  foundation  of 
this  injunction  suit,  and  should  be  maintained  in  sUUu  quo  until  the 
same  have  been  judicially  determined — it  matters  not  what  the  result 
may  be. 

If  the  bond  furnished  by  the  seizing  creditor  is  held  to  respond  to 
aU  of  bis  demands  in  the  injunction  suit,  should  it  prove  successful, 
it  is  quite  evident  it  would  stop  short  of  the  principal  relief  which  is 
demanded  by  him  therein. 

^We  think  the  proper  course  was  for  the  judge  a  quo  to  have  de* 
clined  to  grant  the  order  of  dissolution  on  bond,  and  .allowed  the 
injanction  suit  to  take  its  regular  course  in  his  court. 

Bntertaining  this  view,  we  are  of  opinion  that  the  interlocutory 
order  appealed  from  should  be  set  aside  and  plaintiff's  injunction 
reinstated. 

It  is  therefore  ordered  and  decreed  that  the  interlocutory  judg- 
ment dissolving  the  plaintiff's  injunction  on  bond  be  and  the  same  is 
hereby  annulled  and  reversed ;  and  it  is  further  ordered  that  this 
appeal  be  maintained  and  plaintiff's  injunction  reinstated  for  trial 
according  to  law;  and  that  the  seizing  creditor  and  appellant  be 
taxed  with  the  cost  of  appeal,  all  other  costs  to  await  final  judgment 
in  the  District  Court. 

OoNCUBBiNa  Opinion. 

Bbbaxjx,  J.  The  seizing  creditor  assumed  that  the  adjudication  was 
legal  and  that  the  title  was  one  the  adjudicatee  should  accept. 

The  adjudicatee  denied  that  the  title  was  one  he  should  accept. 

There  are  several  grounds  alleged  in  the  petition  for  an  injunction 
to  which  he  alleged  he  had  called  plaintiff's  attention. 
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He  alleged  that  despite  the  gronnds  to  which  he  had  called 
appellee's  attention  after  the  adjudication,  the  plaintiff  readvertised 
the  property  for  sale  at  his  (defendant's)  risk  and  expense. 

He  sued  ont  the  injunction  to  prevent  the  plaintiff  from  selling  the 
property  at  his  risk  and  expense. 

The  injunction  having  been  bonded  on  appeal  from  the  interlocu- 
tory order  permitting  the  seizing  creditor  to  bond,  which  the  appel- 
lant pleads  may  cause  him  an  irreparable  injury,  he  (the  appellant) 
may,  I  believe,  justly  ask  a  hearing  in  support  of  his  injunction. 

The  writ  of  injunction  may  have  issued  without  grounds  sufficient 
to  maintain  the  .petition  and  order  of  injunction. 

But  the  court  having  granted  the  order  of  injunction  and  the  pe- 
titioner for  the  injunction  having  complied  with  the  order  by  filing  a 
Bufficientbond  to  respond  for  all  damages  he  should  now  be  heard. 

While  the  adjudicatee  most  assuredly  has  no  right  unnecessarily 
to  obstruct  the  execution  of  a  judgment  or  the  enforcement  of  an 
order  of  seizure  and  sale,  he  should  have  latitude  enough  at  this 
period  in  the  history  of  the  litigation  to  sustain,  if  he  possibly  can, 
the  plea  of  nullity  which  he  has  filed. 

No  objection  to  form;  that  is,  to  sell  a  la  folle  enchere  is  before  as , 
as  I  appreciate  the  issues.  Such  a  contention  is,  in  my  judgment,  uUra 
petitum  and  at  variance  with  the  grounds  heretofore  urged  by  the 
plaintiff  and  the  defendant. 

Granted,  however,  in  so  far  as  the  question  is  one  of  form  that 
the  sheriff  is  authorized  to  offer  seized  property  for  sale  a  la  folle 
enchere^  in  my  opinion  this  appellant,  none  the  less,  having  furnished 
(the  required  bond,  should  have  a  standing  in  court,  to  be  heard  before 
a  re -offer  of  the  property. 

The  appellee  is  amply  protected  by  the  bond. 

Tor  these  reasons  I  concur  in  the  decree. 

NiCHOLLS,  C.  J.  and  Millbb,  J.  dissent. 


No.  12,270. 

liOUis  A.  Sibley  vs.  New  Orleans  Oitt  &  Lake  Railroad  Com- 
pany AND  Louisiana  Electric  Light  Company,  in  solido. 

Biding  outside  of  the  oar  on  a  running  step  is  unusual  and  dangerous. 

There  were  others  on  the  step,  near  the  plaintiff;  they  aU  passed  a  pole  equally  as 

near  as  the  one  by  which  a  moment  after  the  plaintiff  was  knocked  off  and 

severely  injured. 
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Taking  under  coDSlderation  the  width  of  the  step  and  the  distance  from  the  steir 
to  the  pole,  the  rock  and  sway  of  the  car  in  motion  does  not  account  for  the 
contact  of  the  plaintiff  with  the  pole. 

Tiie  plaintiff  must  have  leaned  back  into  the  darkness  (either  to  jump  off,  or  for 
some  other  cause)  to  an  extent  that  his  head  came  in  contact  with  the  pole. 

If  one's  negligence  proximately  contributed  to  the  injury,  so  that  without  his  con- 
curring fault  it  would  not  have  happened,  he  can  not  recover  for  the  injury. 

A  PPEAL  from  the  Oivil  District  Oourt  for  the  Parish  of  Orleans. 
/i    Kingy  J. 


Benjamin  Rice  Forman    and    B,   R.   Forman,   Jr.y   for    Plaintiff, 
Appellant. 


Hugh  L.  Bayne  and   Den^e,  Blair  <&  Den^gre  for  Defendants, 
Appellees. 


Argued  and  submitted  February  3,  1897. 
Opinion  handed  down  February  16,  1897. 
Rehearing  refused  April  26,  1897. 


The  opinion  of  the  court  was  delivered  by 

Bbeaux,  J.  Plaintiff  brought  this  action  against  the  defendant 
for  the  sum  of  fifty  thousand  dollars. 

On  the  14th  of  July,  1895,  at  about  12  o'clock  at  night,  plaintilT 
was  a  passenger  on  the  inbound  West  End  train  of  the  defendant 
railroad  company.  The  car  was  a  summer  car.  At  the  corner  of 
Canal  and  Tonti  streets  he  was  knocked  off  this  car  by  an  electric 
light  pole  of  the  defendant  light  company.  He  was  at  the  time 
ridiug  upon  the  running  steps  of  the  car  that  runs  along  the  side 
from  front  to  rear.  He  was  standing  on  the  up- town  side  of  the  car^ 
The  car  was  on  the  right-hand  track.  He  had  paid  his  fare,  which 
was  collected  by  the  conductor  while  he  was  riding  on  the  step  in 
the  position  in  which  he  was  when  he  got  hurt. 

He  says  that  the  conductor  gave  him  no  warning  at  the  time  and 
made  no  objection  to  his  riding  on  the  running  steps ;  that  he  wa» 
riding  on  the  steps  because  the  car  was  crowded.  He  avers  there 
was  no  standing  room  in  the  car;  that  when  he  was  struck  he  wa» 
standing  with  his  right  hand  on  the  railing  of  the  dash-board  and  bis 
left  hand  on  the  upright  brass  rod  of  the  stanchion  of  the  side  of  the 
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car;  that  he  was  looking  toward  the  inside  of  the  car;  that  it  was 
nsaal  to  ride  upon  the  steps  of  the  summer  cars  when  the  cars  are 
crowded,  and  that  no  warning  of  any  sort  had  been  given  to  him. 

The  distance  of  the  pole  that  struck  the  plaintiff  from  the  track 
was  two  feet  eight  inches.  The  width  of  the  step  of  the  summer  car 
was  one  foot  six  inches.  The  pole  that  struck  the  plaintiff  was 
nearer  the  track  than  any  other  save  one,  which  stood  at  an  equal 
distance  from  the  track. 

The  witness  for  plaintiff,  who  made  the  measurement,  testified  that 
the  extension  of  the  car  itself  (the  body  of  the  car) ,  beyond  the  rail 
was  one  foot  and  one  inch,  and  that  the  distance  between  the  out- 
side rail  to  the  nearest  side  of  the  pole  was,  at  the  locality,  as  before 
stated,  two  feet  eight  inches.  Oo  the  other  hand,  the  assistant 
superintendent  of  the  defendant  railroad  company  testified  that  the 
distance  was  twenty- six  inches  from  the  post  at  the  locality  of  the 
accident  to  the  side  of  the  car,  by  his  measurement,  and  that  it  was 
fifteen  inches  from  the  outer  edge  of  the  step  running  along  the  side 
of  the  car,  leaving  eleven  inches  for  the  width  of  the  step,  and  fifteea 
inches  from  the  edge  of  the  steps  to  the  pole.  Something  was  said 
by  one  of  plaintiff's  witnesses  about  the  lateral  motion  of  the  car. 
The  extent  of  the  spring  or  play  of  the  motion  was  not  known. 

The  other  poles  than  those  before  mentioned  of  the  Light  Com- 
pany were  from  the  track  a  distance  of  three,  four  and  five  feet 
respectively. 

The  plaintiff  was  greatly  and  permanently  injured. 

To  clear  the  grounds  at  the  contmencement  of  the  discussion,  we 
sought  to  settle  the  question  of  distance  between  the  track,  the  car, 
the  running  steps  and  the  alleged  offending  electric  light  pole. 

There  is  variance  in  the  testimony  upon  this  point.  It  remains 
that  in  the  brief  and  at  the  bar,  plaintiff's  position  is,  on  this  point, 
as  follows,  viz. :  the  width  of  the  step  of  the  sammer  car  was  one  foot 
six  inches  and  the  distance  from  the  step  to  the  pole  fourteen  inches. 
If  we  take  into  consideration  the  fact  that  the  unfortunate  young 
man  was  struck  on  the  temple  near  the  ear,  the  distance  of  which  the 
defendants  contend,  is  correct,  viz. :  fifteen  inches  from  the  step  to 
the  pole. 

The  theory  of  the  court  a  gua  and  of  the  defendant  was  that,  as  the 
plaintiff  approached  Tonti  street  in  this  city,  either  for  the  purpose 
of  jumping  off  or  ascertaining  the  distance  of  the  train  from  Galves 
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Street,  where  he  expected  to  get  off,  or  from  some  other  caose,  he 
leaned  back  and  protruded  his  body  and  head  from,  the  car  into  the 
darkness  to  each  an  extent  that  his  head  came  in  contact  with  the 
pole  and  he  was  knocked  off. 

The  plaintiff  raised  an  issue  of  fact  upon  this  point  and  insists  that 
the  evidence  is  to  the  contrary ;  that  he  did  not  lean  back  to  see  how 
far  lie  was  from  his  street,  and  did  not  in  the  least  change  his  posi- 
tion. His  statement  is  that  the  distance  from  the  post  to  the  step 
was  fourteen  inches ;  that  the  cars  rock  and  sway  from  side  to  side 
when  moving  rapidly ;  that  the  whole  of  the  distance,  (it  is  contended, 
in  behalf  of  the  plaintiff,}  is  accoonted  for  in  this  wise.  The  length  of 
hlB  arms,  counsel  estimates,  was  fourteen  inches ;  holding  the  stanch- 
ion as  he  was  doing  when  he  was  hurt,  his  head  reached  the  post, 
although  his  elbows  remained  unmoved  to  the  sides  without  extend - 
ing  them  in  the  least. 

We  have  found  it  impossible,  after  a  careful  examination  into  the 
facte,  to  agree  with  counsel.  The  rock  and  sway  of  a  car  in  motion 
are  not  proven  in  this  case,  we  have  already  stated.  In  the  case  to 
which  our  attention  was  directed  from  the  evidence  it  appeared  that 
when  in  motion  the  wheels  of  each  car  have  a  lateral  play  on  the 
rails  of  one  and  one-half  inches.  Summers  vs.  Orescent  Oity  Rail- 
road Oo.,  34  An.  139-147. 

One  standing  upright  on  the  running  steps  of  a  summer  car  one 
foot  and  six  inches  in  width,  would  not  be  exposed  to  a  blow  against 
a  pole  at  the  distance  this  pole  was  from  these  steps,  because  of  the 
lateral  motion  of  the  car.  His  4>ody  despite  this  motion  would 
remain  within  an  entirely  safe  distance  from  the  pole.  Granted  that 
it  accounts  for  a  limited  distance  of  the  interveniaj  space,  there 
remains  at  least  one  foot. 

A  passenger  in  a  car  who  ^nrould  needlessly  protrude  his  head  out 
of  the  window  a  distance  of  one  foot,  and  receive  a  blow  from  a  pole 
at  that  distance,  which  he  had  seen  erected,  as  was  the  case  with  the 
plaintiff,  and  along  a  route  familiar  to  him  as  the  defendant  railroad 
line  is  familiar  to  the  plaintiff  (having  gone  over  it  many  times  since 
a  number  of  years,  would  not  be  entitled  to  damages). 

In  our  view  the  one  who  chooses  to  ride  on  the  running  step  has  no 
greater  right  and  is  subject  to  the  same  rule.  Ordinary  prudence 
would  suggest  not  to  project  one's  body  into  the  darkness  a  distance 
of  one  foot  outside  of  the  running  steps  on  a  car  in  motion. 
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The  plaintiff,  testifying,  said : 

*<  Q.  Yon  have  ridden  on  these  cars  for  the  last  six  or  seven  years? 

"  A.  I  have. 

^*  Q.  And  yon  knew  these  poles  were  alongside  the  track? 

*'  A.  There  are  posts  in  the  middle  of  the  track. 

"  Q.  Then  you  know  that? 

•<  A.  Yes,  sir. 

"  Q.  You  saw  that  every  day  when  you  went  out,  then,  didn't  yoa? 

"  A.  Yes,  sir. 

»  *  «  »  «  «  * 

<<  A.  I  wouldn't  lean  out  of  any  car. 

'<  Q.  Then  you  think  it  would  be  dangerous  for  any  man  to  do  that? 

'<  A.  Yes,  sir;  to  any  man  it  would  be  imprudent." 

'*  It  is  well  settled  that  a  passenger  who  voluntarily  and  unneces- 
sarily places  himself  in  a  position  of  danger  can  not  hold  the  rail- 
way responsible  for  injuries  of  which  his  position  is  the  elflcient 
cause."     Peterson's  Railway  Accident  Law,  282,  283. 

We  think  the  conclusion  is  inevitable,  with  the  facts  before  as, 
that  the  defbndant  projected  his  head  and  thereby  met  with  the  sad 
accident  of  which  he  complains.  There  were  other  passengers  on 
the  running  steps  at  the  time ;  six  in  number ;  they  passed  other 
poles,  and  equally  an  near  as  the  one  which  struck  the  plaintiff.  Not 
one  of  these  passengers  was  injured.  It  is  evident  had  the  plaintiff 
stood  erect  without  leaning  backward  that  he  also  would  have  passed 
without  injury. 

The  plaintiff  seeks  to  support  the  position  that  he  was  ordinarily 
prudent  in  riding  upon  the  steps  by  quoting  from  Beach  on  Oontrib- 
utory  Negligence,  par.  149: 

*'  It  is  not  negligence  per  se  for  a  passenger  to  ride  upon  the  plat- 
form or  steps  of  a  railway  car." 

In  the  section  from  which  the  quotation  is  made,  the  text  writer 
says:  *'But  if  there  is  standing  room  within  the  car  it  is  negligent 
to  occupy  the  platform." 

It  appears  that  the  cars  were  crowded  and  that  there  were  no 
vacant  seats.  It  was  not  made  evident,  by  preponderance  of  proof, 
that  there  was  no  standing  room.  In  Chicago  Railroad  Company  vs. 
Railroad  Company,  6  Brad.  (111.)  201,  it  was  held:  "So  long  as 
there  is  standing  room  in  the  cars  he  must  ride  there." 

There  is  authority  in  support  of  the  positiouj  that  upon  this  point 
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the  burden  of  proof  was  with  the  plaintiff.  '^He  most  prove  that  he 
was  there  from  necessity  and  not  from  choice."  Oamden  vs.  Rail- 
road, 44  American  Reports,  p.  128. 

To  meet  the  weight  of  these  authorities  the  plaintiff  nrged  that  he 
had  paid  his  fare  to  the  conductor  while  he  was  riding  on  the  steps 
and  that  from  him  he  received  no  warning.  We  are  not  led  to  infer 
from  the  testimony  that  the  defendant  railroad  company  gave  its 
sanction  to  riding  on  the  steps  of  its  cars.  On  the  contrary,  there  is 
evidence  of  record  that  it  was  against  the  express  rule  of  the  com- 
pany. 

Upon  this  subject,  Mr.  Beach  very  properly  says:  '^  How  can  an 
employee  authorize  a  passenger  to  violate,  not  only  the  express  rule 
of  the  company,  but  also  the  rules  that  every  prudent  man  estab- 
lishes for  himself  for  his  own  protection."     Par.  162. 

In  any  case  it  does  not  relieve  the  passenger  of  the  duty  of  care. 

The  District  Judge,  who  saw  and  heard  the  witnesses,  was  satisfied 
from  the  evidence  that  plaintiff  could  have  safely  ridden  upon  the 
Bteps,  if  he  had  used  ordinary  care ;  that  he  did  use  ordinary  care 
from  the  lake  to  Tonti  street,  and  was  not  injured,  although  he 
passed  the  electric  light  poles  situated  in  the  two  blocks  just  before 
reaching  T^nti  street  (one  of  these  poles  was  equally  as  near  as  the 
alleged  offending  pole  and  the  other  within  a  small  fraction  as  near) . 

Having  exposed  himself  as  he  did,  the  plaintiff  is  without  right  to 
recover  damages  from  either  of  the  defendant  companies. 

The  judgment  is  affirmed. 


No.  12,468. 
State  of  Louisiana  vs.  Peter  Pbecovaba. 

The  offence  was  prescrlptlble. 

An  Indictment  which  has  been  declared  a  nullity  does  not  interrupt  prescription. 
A  year  had  elapsed  from  the  date  of  the  alleged  crime  to  the  day  the  information 
was  filed. 

APPEAL    from    the  Nineteenth   Judicial   District  Court  for  the 
^    Parish  of  Iberia.     VwyrhieSy  J. 


M,  J.  Cfunningham,  Attorney  General,  and  James  Simon,  District 
Attorney  (P.  A.  Simm^onSj  Jr,,  of  Counsel) ,  for  Plaintiff ,  Appellant. 
88 
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Monroe  vs.  Lambei  Co.  et  als. 
A,  &  C.  Fontelieu  for  Defendant,  Appellee. 


Sobmitted  on  briefs  March  20,  1897. 
Opinion  handed  down  March  29,  1897. 


The  opinion  of  the  coart  was  delivered  by 

Bbbaxtx,  J.  An  information  for  a  prescriptible  offence  was  filed. 

A  plea  of  prescription  was  interposed  as  a  bar  to  the  prosecution  * 

On  the  trial  of  this  plea  it  was  proved  that  an  indictment  had  been 
found,  which,  upon  a  motion  made  by  the  defendant  to  quash,  was- 
quashed  by  the  court. 

Whereupon  the  District  Attorney  filed  an  information. 

The  judgment  of  the  District  Court  sustained  the  plea  of  prescrip- 
tion. 

From  the  judgment  the  District  Attorney  has  taken  this  appeal. 

The  defendant  could  not  be  legally  convicted.  The  information 
did  not  negative  prescription.  The  defendant  had  not  failed  to  sua  - 
tain  his  plea.    The  indictment  was,  upon  this  plea,  decreed  null. 

The  indictment  which  had  been  declared  null  did  not  interrupt 
prescription.  No  appeal  was  taken  from  the  court's  order  annulling 
it;  it  was  as  if  it  had  not  been  found  against  the  defendant. 

This  court  has  decided  in  a  number  of  cases  that  a  prior  prose- 
cution upon  a  fatally  defective  indictment  does  not  interrupt  pre- 
scription, State  vs.  Morrison,  81  An.  211;  State  vs.  Baker,  80An» 
1184 :  State  vs.  Curtis,  30  An.  1166. 

The  year  having  elapsed  from  the  date,  it  was  alleged  in  the  in- 
formation that  the  crime  had  been  committed,  to  the  date  the  infor- 
mation was  filed,  our  only  alternative  is  to  affirm  the  judgment  of 
the  District  Court. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  District  Court  is  affirmed. 


No.  12,417. 
19  m\      Marion  B.  Monbob  vs.  H.  Wbston  Lumbbb  Company,  J.  J.  Clabk» 
•^  J.  A.  Blaffbb  &  Son,  and  Fbbdinand  Hindbbbb,  in  Soudo. 

a  petition  which  recites  and  aTors  that,  In  certain  proceedings,  plead inffs  and 
printed  briefs,  In  a  certain  suit  depending  in  a  court  of  justice,  which  the  par- 
ties thereto  caused  and  directed  their  attorney  at  law  to  prepare  and  file,  are 
certain  libelous  and  slanderous  statements,  discloses  a  cause  of  action. 
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A  PPEAIifrom  the  OiyU  District  Oonrtfor  the  Parish  of  Orleans. 
*^    Monroe,  J. 


A.  B.  Philips  and  Albert  Voorhies  for  PlaintifP,  Appellant. 


Edwin  T.  Merrick  and  J.  J.  MoLoughlin  for  Defendants,  Appellees. 


Argaed  and  submitted  March  17,  1897. 
Opinion  handed  down  March  29,  1897. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  is  an  action  for  ten  thousand  dollars  for  slander 
and  libel  brought  against  the  H.  Weston  Lumber  Oompany,  a  private 
corporation,  and  several  individuals  in  aolido.  The  claim  is  founded 
upon  the  charge  that  said  defendants  conspired  and  confederated 
together  in  the  matter  of  the  suit  of  Marion  B.  Monroe  vs.  His  Ored- 
itors,  No.  42,011,  on  the  Oivil  District  Court  docket,  to  prosecute  the 
petitioner  on  a  charge  of  fraud  in  order  to  defeat  his  discharge ;  and 
that,  among  other  things,  they  falsely  charged  him  with  fraud  in 
concealing  his  commercial  books  and  knowingly  omitting  property 
from  his  schedule. 

The  plaintiff  avers  ''that  said  proceedings  were  malicious  and 
without  probable  cause,  and  that  same  were  aggressively  and  mali- 
ciously prosecuted  from  the  date  of  their  filing,  April  10,  1894,  up 
to  the  final  decision  of  the  Supreme  Court  on  the  23d  of  March,  1896, 
IB  favor  of  your  petitioper." 

And  he  further  alleges  that,  in  the  course  of  said  proceedings, 
said  parties  maliciously  slandered  and  libeled  petitioner  by  verbal 
and  written  aocueationB  of  fraud  as  aforesaid  in  the  course  of  the 
proceedings  in  the  District  Court,  and  more  especially  in  the  Su- 
preme Court  in  their  brief  filed  February  11,  1896,  and  in  the  oral 
argument  of  their  counsel  acting  under  their  instructionB,  and  falsely 
charging  petitioner  with  the  fraudulent  purpose  of  having  materials 
furnished  him  and  of  swindling  his  creditors  out  of  their  hlfnest 
debts." 

And  further^  that  they  maliciously  slandered  and  libeled  him  by 
*' falsely  charging  and  publishing  him  with  being  '  certainly  a  rogue,' 
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and  a  <  perjurer  besidee.'  That  these  charges  and  accnsationB  were 
and  are  false,  and  were  published  by  the  defendants  malicioaslyy 
they  well  knowing  at  the  time  that  there  was  no  truth  in  them." 

Amongst  other  exceptions  filed  by  the  different  defendants  was 
that  of  no  canse  of  action;  and  it  having  been  maintained  by  the 
judge  a  quo  and  the  suit  dismissed,  the  plaintifT  has  appealed. 

The  exception  is  grounded  upon  the  following  provision  of  our 
statutes,  namely: 

*'  No  client  or  person  shall  be  held  liable  or  responsible  for  any 
slanderous  or  libelous  words  uttered  by  his  attorney  at  law;  but 
attorneys  shall  be  themselves  liable  and  responsible  for  any  slanderous 
or  libeloua  words  uttered  by  e^iem."  Rev.  Stats.,  Sec.  128.  (Our 
italics.) 

And  in  his  reasons  for  judgment  the  judge  a  quo  mainly  rested  his 
decision  on  that  statute  and  the  decision  of  the  court  in  Stockpole 
vs.  Hennen,  6  N.  S.  481;  the  latter  preceding  the  statute  in  point 
of  time. 

The  judge  regarded  that  decision  as  being  reflected  in  the  subse- 
quent act  of  the  Legislature  and  consequently  he  thought  it  of  more 
than  usual  importance  and  as  possessing  special  significance. 

The  case  was  one  brought  against  the  defendant  as  a  practising 
lawyer  who,  as  counsel  in  a  pending  suit,  had  charged  the  plaintiff, 
who  was  examined  as  a  vntnesa^  with  being  guilty  of  perjury,  and  of 
haviug  come  to  court  with  the  intention  of  perjuring  himself;  and 
the  petition  alleged  that  the  words  spoken  were  falsely  and  mali- 
ciously employed,  and  with  the  intention  of  injuring  the  plaintifP. 

In  that  case  the  court  said :  **  The  best  rale  is,  we  think,  to  pro- 
tect counsel  for  everything  they  say  which  is  pertinent  to  the  case, 
if  they  are  iastructed  by  their  client  to  say  it ;  and  to  hold  them 
responsible  for  everything  that  is  impertinent  to  the  case  whether 
they  are  instructed  or  not." 

But,  in  our  conception,  neither  that  decision  nor  the  statute  cited 
are  applicable  to  the  present  case.  The  false,  slanderous  and 
libelous  charges  of  which  the  plaintiff  complains  are  those  con- 
tained in  the  pleadings,  proceedings,  and  printed  briefs  filed  in  court 
and  not  ''slanderous  or  libelous  words ^^  uttered,  as  expressed  in 
the  statute. 

Besides  this  the  plaintiff  distinctly  affirms  that  the. alleged  false, 
slanderous  and  libelous  recitals  and  averments  contained  in  the 
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pleadings,  were  authorized  and  directed  by  the  defendants  as  clients 
and  parties  to  that  litigation;  and  that,  therefore,  they  were 
pzimariiy  liable  therefor. 

It  is  oar  opinion  that  the  distinction  plaintiff's  connsel  has  made 
is  quite  clear,  and  that  onr  learned  brother  of  the  District  Oonrt  has 
fallen  into  error  in  not  sanctioning  and  maintaining  same. 

Aa  illastration  of  this  mle  may  be  found  in  Randall  vs.  Hamilton, 
46  An.  1164;  Wimbish  vs.  Hamilton,  47  An.  246. 

In  onr  opinion,  the  judgment  appealed  from  should  be  reversed 
and  the  suit  reinstated  and  remanded  to  the  lower  court  for  trial. 

The  costs  of  appeal  to  be  taxed  against  the  defendants  and 
appeUees,  and  those  of  the  lower  court  to  await  final  judgment 
therein. 


No.  12,461. 

Statb    of    Loxtisiana    vs.  Ohablbb    Jammbrson,  alias   Dozey, 

ALIAS  Black. 

Jarisprndenoe  reoognizea  the  right  of  an  accused  to  recant  his  confession  made 
on  arraignment  and  to  supplant  it  by  a  plea  of  not  gnllty ;  but  the  trial  judge 
may,  in  bis  discretion,  refuse  to  allow  the  change  when  he  is  satisfied  by  the 
surrounding  circumstances  that  the  ends  of  justice  can  not  be  served  by 
allowing  the  privilege. 

APPEAL  from  the  Nineteenth    Judicial  District  Court  for  the 
f^arish  of  Iberia.     VoorhieSy  J, 


A.  &  Chas.  F<mtelieu  for  Defendant,  Appellant. 


Submitted  on  briefs  March  20,  1897. 
Opinion  handed  down  March  29,  1897. 


40  soo 


M,  J.  Cunningham^  Attorney  General,  and  James  Simon ^  District 
Attorney  (P.  A.  Simmons^  Jr.,  of  Oounsel),  for  Plaintiff,  Appellee. 


The  opinion  of  the  court  was  delivered  by 

Watkinb,  J.  The  defendant  was  indicted  and  convicted  of  petit 
larceny  and  sentenced  to  imprisonment  in  the  State  penitentiary  for 
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a  period  of  six  months,  and  from  the  sentence  and  jndicment  pro- 
nonnced  he  prosecntes  this  appeal. 

To  sastain  his  appeal  the  defendant  relies  on  a  sin^^le  bill  of  excep- 
tions he  reserved  to  the  mling  of  the  trial  judge,  in  refusing  to  allow 
him  to  withdraw  a  plea  of  guilty  and  substitute  a  plea  of  not  guilty, 
and  demand  a  trial  by  jury. 

The  bill  of  exceptions  recites  that  the  defendant's  counsel  did  file 
a  motion  to  withdraw  his  plea  of  guilty  and  substitute  the  plea 
of  not  guilty,  and  demanded  an  immediate  trial.  That  the  jury 
commissioners  had  drawn  a  jury  for  the  fourth  week  of  the  term, 
which  had  not  been  discharged  at  the  time  said  motion  was  filed, 
and  that  said  motion  was  filed  just  as  soon  as  he  was  able  to  secure 
the  seryices  of  counsel  to  represent  him. 

The  trial  judge  assigns  the  following  as  his  reasons  for  declining 
to  grant  the  defendant's  plea,  viz. : 

*<  Because  the  party  pleaded  guilty  at  the  beginning  of  the  term, 
and  makes  this  motion  after  the  jury  term  has  ended,  and  when  there 
is  no  jury  in  attendance,  (on  account  of  which)  he  could  not  be  tried 
before  September  next,  the  regular  jury  term  of  this  court.  If  there 
was  any  doubt  in  the  court's  mind  of  the  guilt  of  the  accused, 
the  court  in  its  discretion  might  grant  the  request,  although  the 
accused  is  not  entitled  to  it  as  a  matter  of  course." 

Because  the  jury  for  the  fourth  week  was  ordered  not  to  report  in 
court,  as  no  cases  were  to  be  tried  during  the  fourth  week,  the  judge 
haying  given  this  order  in  open  court  on  the  Saturday  of  the  third 
week. 

And  "  because  a  confession  of  guilt  on  an  arraignment  is  final,  and 
can  not  be  withdrawn  without  the  State's  consent,  or  consent  of  the 
court.  No  such  circumstance  exists  in  this  case ;  and  after  a  plea 
of  guilty,  nothing  is  left  for  the  court  to  do  but  pass  sentence." 

There  is  nothing  in  the  record  to  impeach  this  statement,  and  yet 
the  insistence  of  defendant's  counsel  is,  that,  in  point  of  fact,  the 
withdrawal  of  the  jury  drawn  for  the  fourth  week  of  the  term  had 
not  been  formally  ordered,  nor  had  they  been  notified  by  the  court 
not  to  appear. 

In  the  present  state  of  our  jurisprudence  we  are  dispensed  from 
discussing  that  question,  as  this  court  is  bound  to  accept,  without 
question,  the  statement  of  fact  contained  in  the  judge's  assignment 
of  reasons  which  the  bill  of  exception  contains. 
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In  State  ys.  Delahoossaye,  87  An.  551,  this  oonrt  was  called  upon 
to  deal  with  a  similar  question  and  In  so  doing  said: 

"  Jnrispradence  recognizes  the  right  of  an  accused  person  to  recant 
his  confession  made  on  arraignment  and  to  supplant  it  bythe  plea  of 
not  guilty. 

'*  Bat,  it  is  clear  that  the  jndge  may^  in  his  discretion,  refuse  to 
allow  the  change  when  he  is  satisfied  by  the  surrounding  circum  - 
•tonces  that  the  ends  of  justice  can  not  be  served  by  allowing  the 
priTilege. 

*<  The  facts  shown  by  the  record  are  sufficient  to  satisfy  us  that 
the  trial  judge  exercised  sound  legal  discretion  in  overruling  the 
motion  in  this  instance." 

The  ruling  of  the  judge  in  the  instant  case  was  exactly  in  keep- 
ing with  that  decision. 

Judgment  affirmed. 


No.  12,452. 

State  of  Louisiana  vs.  Ohablbs  Jammbbson,  alias  Dozby, 
AL£A8  Black. 


A 


PPEAL  from  the  Ninetaenth  Judicial  District  Oourt  for  the  Par- 
ish of  Iberia.     Voorhies^  J. 


A.  d:  CharUa  Fontelieu  for  Defendant,  Appellant. 


Submitted  on  briefs  March  20,  1897. 
Opinion  handed  down  March  29,  1897. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.    This  case  is  identical  with  that  of  same  title,  ante^ 
p.  697,  this  day  decided. 
For  the  reasons  therein  assigned  the  judgment  is  affirmed. 
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No.  12,299. 
FBNNEB,    HBia)BB80N    &  FbNNBB    and   FARBAKy    JONAS    &  KBUTT- 

scmfiTT  VS.  Succession  of  D.  C.  MoOan  bt  al. 

This  suit  was  to  recover  on  a  quantum  mentU  for  professional  services. 

The  guardian  who  was  sued  for  the  value  of  the  services  had  authority  to  sue;  it 

follows  that  whilst  present.  In  point  of  view  of  the  law,  she  could  be  made 

a  party  defendant. 
The  provisions  of  the  will  could  be  defended  and  the  professional  services  for  the 

defence  charged  against  the  estates  of  those  by  whom  they  had  been  made. 
The  heirs/even  after  they  have  been  placed  in  possession  (under  a  decree  not 

shown  final)  may  be  Impleaded  for  a  succession  debt.    They   received  the 

property  cum  onere. 
The  executor  was  not  condemned  personally  to  pay  costs  and  therefore  the  judg- 
ment pleaded  as  res  judicata  did  not  have  the  effect  of  the  thing  adjudged. 
The  commission  that  an  executor  may  receive  is  not  such  a  pecuniary  interest  as 

will,  on  the  ground  of  interest,  render  him  personally  repponsible  for  the  fee 

of  counsel  employed  to  defend  the  will  under  which  he  received  his  letters  of 

administration. 
The  value  of  the  professional  services  considered  and  the  amount  taxed  to  the 

succession. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
jETingf,  J. 


Percy  Roberts  for  PiaintifTs,  Appellees. 


E.  Howard  McCkileh  for  Mrs.   Mary  G.  T.   Stempel,   Guardian, 
Defendant,  Appellant : 

I. 
This  suit  is  brought  by  plaintiffs  to  recover  for  professional  services 
rendered  in  the  succession  of   D.  C.  and  H.  C.  McCan.     48 
An.  145. 

II. 

The  court  a  qtui  had  no  jurisdiction  over  a  New  York  guardian  to 
makes  the  estates  of  her  wards  responsible  for  the  attorney's 
fees  claimed  after  she  was  authorized  to  remove  the  property 
out  of  this  State.  The  authority  of  a  foreign  guardian  over  the 
estates  of  her  wards  is  strictly  territorial  and  does  not  extend 
beyond  the  State  of  her  appointment.  Am.  and  Eug.  Ency.  of 
Law,  Vol.  9,  p.  123;  Bradf.  (N.  Y.)  334;  8  Redf.  (N.  Y.)  249. 
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A  judgment  against  minora  is  not  valid  when  the  jadge  has  no  juris- 
diction. C.  P.  93.  A  carator  ad  hoe  shoald  have  been 
appointed.     C.  P.  116. 

III. 

Professional  services  rendered  in  attempting  to  sustain  wills  contain- 
ing substitutions  and  ftdei  oommisBa  in  violation  of  a  prohibi- 
tory law  can  not  be  charged  against  the  estates  of  minora.  R.  O. 
C,  Arts.  1620,  11,  12. 

IV. 

After  hein  have  been  sent  into  possession,  by  final  decrees  of  a 
competent  court,  the  successions  are  terminated  and  can  not  be 
impleaded.  80  An.  128;  25  An.  56,  220;  28  An.  446;  29  An, 
888;  38  An.  830;  43  An.  1133. 

V. 

The  judgment  condemning  Harry  H.  Hall,  the  trustee  under  the 
wills,  to  pay  costs,  has  the  authority  of  the  thing  adjudged 
against  plaintiff's  demand.  5  La.  107;  6  An.  129;  Redfleld  on 
Wills,  Vol.  1, 495;  1  McCarter,  135;  45  An.  89. 

VI. 

Attorneys  can  not  recover  remuneration  for  services  from  those  who 
did  not  employ  them.     5  An.  481;  27  An.  411. 

VII. 
Legatees,  testamentary  executors,  administrators  or  trustees  having 
a  direct  pecuniary  interest  in  the  maintenance  of  a  will,  must 
pay  their  own  counsel  fees,  and  can  not  shoulder  the  charge  on 
the  estate  or  the  hein.  8  An.  51;  13  An.  364;  28  An.  18B;  11 
Martin,  827. 

.  VIII. 

Harry  H.  Hall,  the  trustee,  under  the  wills  of  the  deceased,  being 
pecuniarily  interested  in  maintaining  the  trusts,  and  having 
charged  commissions  as  trustee,  is  peraonally  liable  to  the  plain- 
tiffs and  not  the  minor  heirs,  represented  by  their  guardian.  13 
An.  590;  7  Ohio  St.  Rep.  143;  2  Watts  (Pa.)  232;  7  Watts 
(Pa.)  170;  3  Watts  &  Serg.  441;  13  Pa.  St.  569. 
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IX. 

The  only  qaestion  propounded  for  determination  in  the  snccession 
of  McOan  was  whether  the  decision  in  the  snccession  of  Straoss 
violated  the  express  provision  of  the  Civil  Code  prohibiting 
enhstitntions  and  fldei  oommi88aj  and  the  established  ]nrispra> 
dence  of  the  State  constrain^  this  prohibition. 

X. 
Services  rendered  by  counsel  in  succession  matters  under  the  eye 
of  the  court  must  be  taxed  by  the  court  itself,  regardless  of  the 
opinions  of  attorneys.     8  An.  518;  4  An.  578;  8  An.  66. 


Argued  and  submitted  March  5,  1897. 
Opinion  handed  down  March  15,  1897. 
Rehearing  refused  April  12,  1897. 


The  opinion  of  the  court  was  delivered  by 

Bbeaux,  J.  Plaintiffs  brought  this  suit  upon  a  qwmtum  meruit^ 
for  their  fees  for  services  rendered  in  defending  the  wills  of  the  late 
David  O.  McOan  and  his  wife,  Mrs.  Hester  O.  McOan. 

The  two  wills  left  by  them  were  duplicate  of  each  other.  In  mak- 
ing these  wills,  the  testators  copied  the  wills  in  the  Strauss  case 
(Succession  of  Strauss,  38  An.  55). 

These  wills  were  probated  and  ordered  executed.  Harry  H.  Hall 
was  appointed  as  sole  testamentary  executor,  with  seizin  of  the 
property.    He  administered  the  estate  about  two  years. 

Mrs.  Stempel,  mother  of  the  grandchildren  of  Mr.  and  Mrs. 
McOan,  a  resident  of  the  State  of  New  York,  was  appointed  guardian 
■of  her  children. 

Proceedings  were  instituted  by  her  in  matter  of  the  succession  of 
Oharles  P.  McOan,  her  first  husband,  to  have  herself  recognised  by 
the  Louisiana  courts  as  the  guardian  of  her  minor  children  under  the 
law  of  her  domicile,  New  York. 

She  was  recognized  and  procured  an  order  sending  her  into  pos- 
session of  their  property. 

Her  application  was  granted  under  the  provisions  of  Articles  863 
«nd  864  of  the  Revised  Oivil  Oode. 

Subsequently,  she  instituted  suit  to  set  aside,  annul  and  rescind 
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the  testament  of  Hester  O.  McOan,  widow  of  David  0.  McOan,  and 
to  cancel  the  probate  of  the  testament  on  the  ground  that  it  con- 
tained dispositions  reprobated  by  law,  prohibited  snbstitntions,  fldei 
wmmi89a  and  impossible  conditions. 

The  executor  considering  it  a  matter  of  dnty  to  defend  the  will 
against  the  attack  of  the  guardian,  employed  counsel  to  represent 
him.  Their  services  were  rendered  in  this  court  and  in  the  District 
Court  for  the  parish  of  Orleans. 

This  court  (while  recognizing  that  it  is  preferable  always  for  courts 
to  yield  to  precedent,  and  to  maintain,  as  far  as  possible,  uniformity 
in  jurisprudence),  entertaining  a  decidedly  different  view  of  princi- 
ple from  that  announced  in  the  cited  case,  ubi  mipraj  overruled  the 
prior  decision,  and  decreed  that  the  provision  keeping  the  estate 
from  the  legal  heirs,  must  yield  to  the  law :  that  under  our  Oode  the 
administration  of  the  executor  must  end,  whenever  legally  required 
by  the  heirs. 

The  executor,  in  compliance  with  the  decree  of  the  court,  turned 
over  the  entire  estate,  amounting  to  about  one  million  and  a 
half  dollars,  to]  the  guardian.  Plaintiffs  immediately  after  brought 
the  present  action  for  their  services. 

Counsel  for  defendant,  before  entering  upon  the  argument  of  the 
issues  raised  by  the  exception  and  answer,  controverted  the  author- 
ity of  the  lower  court  to  render  a  Judgment  condemning  a  foreign 
guardian  to  pay  to  the  plaintiff  the  sum  claimed  out  of  the  estate  of 
her  wards. 

The  other  questions,  raised  by  the  exceptions  and  answer,  were, 
that  plaintiffs'  petition  discloses  no  cause  o(  action,  because  the 
services  sued  for  were  rendered  in  the  ineffectual  attempt  to  sustain 
wills  made  in  violation  of  a  prohibitory  law;  because  the  heirs  hav- 
ing been  sent  into  possession  by  a  final  decree  of  a  competent  court, 
the  succession  was  terminated  and  could  not  be  impleaded,  because 
the  right  of  an  attorney  to  remuneration  depends  on  a  contract  or 
appointment,  and  he  can  not  recover  from  one  who  did  not  employ 
him,  and,  lastly,  because  the  amount  claimed  by  plaintiffs  is  unrea- 
sonable, excessive,  and  entirely  disproportionate  to  the  services 
rendered. 

From  a  judgment  condemning  the  defendant  to  pay  the  amount 
claimed  she  applied  for  and  obtained  an  appeal  to  this  court. 

We  take  up  the  first  issue  before  us  for  our  determination,  the 
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authority,  vel  n(m^  of  the  defendant  to  defend  a  suit  brought  against 
her  wards  to  make  them  liable  for  a  moneyed  judgment. 

Of  coarse,  the  authority  to  sae  is  not  questioned  by  the  defendant, 
but  her  authority  to  be  sued  is  denied  by  her. 

It  must  be  taken  as  true  that,  primarily,  the  rights  and  authority 
of  guardians  are  circumscribed  by  the  laws  of  the  territory  of  their 
appointment.  In  conformity,  however,  with  a  settled  principle  of 
comity  among  the  States  of  the  Union,  guardians  are  recognized  and 
allowed  to  sue.  Due  recognition  was  given  to  her  in  this  case,  by 
an  order  of  the  District  Oourt  authorizing  her  to  sue  for  and  recover 
any  property  without  the  necessity  of  qualifying  here  as  tutrix  of 
the  minors.  Before  this  order  was  issued,  proof  had  been  made  to 
the  satisfaction  of  the  court  that  the  defendant  here  was  a  lawfully 
constituted  guardian,  appointed  by  the  proper  court,  and  had  given 
bond  at  the  court  of  her  domicile  in  the  amount  required. 

The  guardian,  in  procuring  her  recognition,  subjected  herself  to 
the  form,  manner,  regulations  and  responsibilities  provided  by  law 
in  the  matter  of  a  tutorship.  The  rights  of  the  tutor  to  sue  necessa- 
rily implies  the  corresponding  liability  to  be  sued ;  an  exception  doea 
not  arise  in  case  of  a  guardian,  quoad  his  claim  placed  on  the  same 
footing  as  a  tutor  appointed  here. 

Otherwise,  it  would  be  giving  a  decided  advantage  to  a  guardian 
or  tutor  appointed  under  other  laws  than  our  own.  ^ ^  No  nation, ' '  says 
Mr.  Story,  in  his  work  on  Conflict  of  Laws,  p.  39,  *'  will  suffer  the 
laws  of  another  to  interfere  with  her  own  to  the  injury  of  her  citi- 
zens." 

In  our  judgment,  the  demand  of  plaintiffs  was  not  an  independent 
demand,  but  one  connected  with  and  incidental  to  the  claim  pre- 
sented by  the  defendant,  which  claim  was  subordinate  to  the  right  of 
creditors.  '^Succession  is  the  transmission  of  the  rights  and  obliga- 
tions of  the  deceased  to  the  heirs."  C.  O.  871.  No  reason  suggesta 
itself  why  the  '<  obligations"  provided  by  the  Oode  should  be,  as 
relates  to  remedy,  less  binding  upon  foreign  heirs  than  those  within 
the  limits  of  the  State.  One  seeking  a  right  as  an  heir  must  be  held 
bound  without  regard  to  domicile,  for  the  burden  it  imposes.  He 
must  take  the  benefit  cum  onere.  In  its  broad  sense,  the  maxim  i 
Qui  sentU  commodum  sentire  debet  onuBj  applies. 

Under  our  law  a  home  tutor  sued,  as  in  this  case,  would  be  held 
bound  to  defend  the  suit.  It  follows  that  the  liability  of  a  foreign 
guardian  is  not  less. 


FORTY-NIUTH  ANNUAL  REPORTS,  1897.  605 

Fenner,  Henderson  A  Tenner  et  ale.  tb.  Succetelon. 

The  defendant  nriced  apon  this  court  that  a  curator  ad  hoc  shoald 
have  been  appointed  and  made  a  party  to  defend  the  salt.  In  onr 
▼iew  aach  an  appointment  was  not  indispensable.  Defendant,  we 
think,  by  her  pleadings  came  within  the  role  tliat  all  persons  who  are 
foand  within  the  limits  of  a  government,  whether  their  residence  is 
pennanent  or  temporary,  are  to  be  deemed  subjects  thereof.  Story 
Conflict  of  Laws,  p.  40.  She  was  within  the  limit  of  the  jadioial 
authority  of  the  State. 

We  wiU  conclude  npon  this  point  by  the  statement  that  the  snit 
was  properly  brought  against  the  executor  and  the  heir  who  had 
accepted  the  succession  and  who  were  in  possession  of  the  property 
of  the  succession. 

Our  attention  is  next  directed  to  the  issue ;  that  the  services  sued 
for  were  rendered  in  the  ineffectual  attempt  to  sustain  wills  made 
in  violation  of  a  prohibitory  law  and  the  public  policy  of  the  State. 

Even  conceding  for  the  moment  that  the  will  was  as  averred  by 
the  defendant  and  that  the  one  by  whom  it  was  signed  as  testatrix 
•ought  to  contravene  the  public  policy  of  the  State,  it  does  not  fol- 
low that  the  counsel  who  defended  the  will  were  parties  to  an  act 
violating  the  law  and  contrary  to  public  policy. 

Counsel  would  be  entitled  to  a  fee,  who,  in  good  faith  sought  to 
maintain  the  provisions  of  a  will  annulled  (despite  the  defence  made) 
as  in  violation  of  law  and  the  policy  of  the  State. 

But  we  can  not  overlook  the  fact  that  Mrs.  McOan  did  not 
knowingly  and  intentionally  violate  any  statute,  and  that,  on  the 
contrary,  she  had  every  reason  to  believe  that  she  was,  in  making 
this  will,  acting  entirely  within  the  sanction  of  law. 

Taking  one  thing  with  another,  we  think  we  are  justified  in  the 
inference  that  an  extreme  position  was  advanced  upon  this  point, 
in  order  to  give  greater  force  to  the  more  reasonable  proposition 
advanced,  that  an  attorney  can  not  recover  from  one  who  did  not 
employ  him. 

Before  taking  up  the  issue ;  the  authority  vel  non  of  the  executor 
in  matter  of  the  employment  of  counsel,  we  deem  proper  to  state 
that  there  was  no  objection  raised,  on  the  ground  that  two  firms 
were  employed.  Our  predecessors  laid  down  a  rule  (Succession  of 
Qayle,  37  An.  564),  adverse  to  the  employment  of  more  than  one 
counsel,  entirely  correct,  as  we  think,  in  most  cases. 

But  it  appears,  in  this  case,  that  the  trial  was  expedited;  that  all 
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the  parties  concerned  were  anzions  to  facilitate  an  early  adjudica- 
tion of  all  questions  involving  the  validity  of  the  wills  of  Mr.  and 
Mrs.  McOan.  In  consequence  it  is  claimed  that  the  seryices  were 
much  more  laborious  and  mnch  more  tronblesome  than  they  other- 
wise would  have  been. 

Be  this  as  it  may,  we  propose  to  discuss  the  ■  issue  raised,  of  the 
absolute  want  of  power  in  the  executor  to  employ  counsel  to  defend 
the  wills,  the  validity  of  which  was  involved. 

The  executor  is  the  mandatory  of  the  deceased,  his  power  is 
founded  upon  special  confidence,  he  is  bound  to  use  every  reasonable 
endeavor  to  comply  with  his  wishes. 

The  duty,  under  the  will,  extends  so  far  as  to  allow  him  discretion 
in  the  matter  of  employing  counsel  to  ciury  out  the  trust  confided  to 
him  as  executor.  The  executor  is  the  singled  out  friend  who  enjoys 
the  confidence  of  the  testator  in  the  closing  hours  of  his  life.  '^  H 
est  charg6  d'assurer  l'6xdcution  des  demi6res  volont6s  du  d6funt." 
Laurent,  Sec.  861,  Vol.  XIV.  <<  Dds  que  Pint6r6t  des  legataires  est 
en  cause  l'6xecuteur  a  quality  pour  agir."    lb. 

The  grandparents  sought  to  secure  during  the  minority  of  their 
grandchildren  an  administration  of  their  own  selection.  The  loss  of 
their  only  son,  the  father  of  these  children,  and  the  second  marrias^e 
of  their  daughter-in-law  gave  rise  to  great  concern,  even  alarm,  it 
is  asserted  on  the  part  of  the  grandparents,  for  the  future  welfare  of 
their  grandchildren. 

Having  accepted  the  trust  the  executor  could  not  consistently 
with  his  duty  do  otherwise  than  employ  counsel  and  present  the 
strongest  possible  defence  against  the  attack  of  the  mother  and 
guardian  of  the  children;  against  the  validity  of  wills  which  had 
been  duly  probated.  It  became  his  imperative  duty  to  do  every- 
thing necessary  to  sustain  the  validity  of  the  decree  under  which  he 
held  letters  of  executorship.  It  was  not  possible,  without  disre- 
garding a  plain  duty,  to  deliver  the  large  estates  with  which  he  had 
been  entrusted  by  the  owners  for  the  purposes  we  have  seen,  with- 
out the  least  defence.  It  follows,  the  defence  required,  authorized 
the  employment  of  counsel. 

We  pass  to  the  next  proposition  argued,  that  the  foreign  guardian 
having  been  put  in  possession  of  the  property  of  the  successions, 
the  courts  here  have  no  jurisdiction  of  a  suit  against  her  to  recover 
a  debt  of  the  successions. 


FORTY-NINTH  ANNUAL  REPORTS,  1897.  607 

FenneryHe  ider^oa  ft  Fanaer  et  aU.  vd.  Saoo«)aaloa. 

Suit  was  broaght  against  the  executor  and  against  the  heirs.  We 
understand  from  the  record  that  the  guardian  was  anthorized  to 
enter  into  possession  of  and  remove  from  this  State  all  the  movable 
property.  We  do  not  understand  that  these  estates  have  been  f  ally 
administered  and  liqaidated  in  such  a  way  as  to  preclade  creditors 
from  recovering  amoants  dne  them.  There  was  no  final  acconnt 
fUedf  nor  have  we  found  of  record  evidence  that  the  executor  was 
discharged.    Leonard  vs.  Smith,  28  An.  810. 

Heirs  in  possession  of  succession  property  may  be  sued,  Soye  vs. 
Price,  80  An.  98,  While  it  may  be  that  practically  the  executor  was 
discharged  under  the  authority  of  the  decisions  Just  cited,  in  our 
view  they,  the  executor  and  the  guardian,  were  proper  parties 
defendants. 

This  brings  us  to  defendant's  plea  of  rea  judicata.  This  plea  is  based 
upon  the  ground  alleged  that  the  executor  personally,  and  not  as 
executor,  was  condenmed  to  pay  costs  in  the  case  in  which  the  ^er- 
Tices  of  the  plaintiff  were  rendered  and  that  the  executor  having 
complied  with  the  judgment  it  had  the  effect  of  putting  an  end  to  the 
plaintiff's  claim. 

The  execator  was  not  personally  condemned  to  pay  the  costs» 
The  execution  of  the  Jadgment,  by  putting  the  heirs  in  possession^ 
does  not  operate  as  res  judioata.  The  plaintiffs  are  the  creditors  of 
the  succession  and  are  not  bound  by  the  action  of  the  executor. 

The  defendant,  in  the  next  place,  insists  that  the  professional  ser* 
vices  rendered  at  the  instance  of  the  executor  in  defending  the  will 
U  not  a  legitimate  charge  against  the  estate.  The  executor  would 
have,  if  tills  be  the  correct  view,  personally  to  pay  counsel  for  ser- 
vices in  defending  the  provisions  of  a  will.  Although  the  will  of 
the  testator  should  be  obeyed,  the  executor,  who  is  the  personal 
mandatory  of  the  deceased,  would  be,  save  at  his  own  expense, 
without  the  power  to  employ  counsel. 

Our  examination  and  study  of  the  issues  have  not  brought  us  to 
that  conclusion.  The  defendant,  in  support  of  her  contention  upon 
this  point,  cites  three  decisions  wherein  it  was  held  that  an  attorney 
can  not  recover  from  one  who  did  not  employ  him,  however  valu- 
able may  be  the  result  of  his  services  to  such  person. 

In  the  first  case  cited,  Roselius  vs.  Delachaise  (5  An.  481),  the 
plaintiff  who  claimed  for  services  rendered  had  not  been  employed 
by  the  defendant  from  whom  he  sought  to  collect  a  fee. 
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In  the  second  cited  case,  Wailes  &  Bfatthews  vs.  Saccession  of 
Brown,  27  An.  411,  it  was  decided  that  an  heir  is  without  aathority 
to  bind  the  saccession;  that  he  alone  should  bear  the  expense  of 
counsel  employed  by  him,  and  not  the  saccession  of  which  he  is  one 
the  heirs. 

In  the  third  case  cited,  Oooley  and  Lacoste  vs.  Oecile,  8  An.  51, 
the  legatees  were  in  possession  of  the  property;  suit  was  brouRht 
against  them  personally  and  not  against  the  saccession  from  which 
they  inherited.  These  legatee  were  not  charged  with  the  ezeca- 
tion  of  the  testament  assailed.  Ooansel  sought  to  hold  legatees 
responsible  for  their  fee,  by  whom  they  had  not  been  employed,  on 
the  ground  that  their  services  had  enured  to  the  benefit  of  all  the 
legatees,  and  that  the  succession  was  responsible.  The  court  did  not 
sustain  the  claim.  It  was  a  matter  personal  to  the  legatees  by  whom 
counsel  had  been  employed.  Were  it  otherwise,  every  legatee  might 
claim  the  right  to  defend  title  to  property  inherited,  and  at  the 
expense  of  the  succession,  long  after  the  succession  had  been  closed. 

Here  the  executor  stood  in  the  position  of  an  agent  vested 
with  some  discretion  in  carrjring  out  the  wUl.  He  derived  his  power 
from  the  appointment.  It  had  been  confirmed  by  a  judgment 
of  the  court  probating  the  will.  It  happened  that  the  guardian  of 
the  only  heirs  sought  to  have  it  annulled,  and  that  the  executor 
alone  was  in  a  position  to  defend  the  provisions  of  a  testament 
solemnly  made,  containing  the  last  wishes  of  the  decedent.  The 
employment  of  counsel  was  proper,  and  established  the  relation 
between  counsel  and  the  succession  of  client  and  attorney. 

The  next  propositions  urged  by  the  defendant  are,  in  substance : 
That  the  executor  had  a  personal  interest,  and,  secondly,  that  the 
estate  derived  no  benefit  from  the  services  of  plaintiffs. 

In  support  of  her  first  contention,  relating  to  alleged  personal 
interest,  the  defendant  cites  several  decisions  of  this  State  and 
of  other  States.  The  former  (under  the  laws  of  this  State) ,  have  uni- 
formly held,  as  we  appreciate  them,  that  an  administrator  or  execu- 
tor, who  has  a  personal  interest  to  defend,  or  who  has  committed 
acts  of  mal- administration,  can  not  have  his  Interest  protected 
or  his  illegal  acts  defended  at  the  expense  of  the  succession  he 
represents. 

No  Bucb  issue  is  presented  in  this  case.  The  commissions  allowed 
are  in  compensation  for  services  as  administrator  or  executor,  and 
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are  not  treated  in  any  of  the  decisions  that  we  have  read  upon  the 
sabject  as  a  ^<  personal  interest"  of  the  officer  of  the  conrt  through 
whose  agency  a  snccession  is  settled. 

The  complaint  of  the  defendant,  that  the  estate  was  not  benefited 
by  the  services,  was  not  a  controlling  issue.  The  services  may  not 
have  resulted  to  the  benefit  of  the  estate  in  a  material  point  of  view, 
and  yet,  owing  to  the  will  of  the  grandparents,  may  be  due  by  their 
saccessions.  It  was  their  last  declaration  in  will  form,  which  ren- 
>  dered  necessary  the  employment  of  counsel.     It  binds  their  heirs. 

That  the  amount  claimed  by  plaintiffs  is  unreasonable,  excessive 
and  disproportionate  to  the  services  rendered,  is  the  last  defence 
urged  by  the  appellant  in  opposition  to  plaintiffs'  demand. 

The  plaintiffs  were  employed  in  two  suits  brought  by  the  guardian 
to  annul  the  wills;  one  of  these  suits  was  brought  against  the  snc- 
cession of  David  0.  McOan  and  the  other  against  the  succession  of 
Hester  McOan.  The  case  in  the  two  successions  involved  large 
amounts.  The  questions  involved  were  intricate.  The  counsel 
employed  offered  every  guarantee  which  is  required  of  the  profes- 
sion; independence,  devotion  to  duty,  industry  and  a  thorough 
knowledge  of  the  law. 

They  were  opposed  by  a  number  of  lawyers  equally  as  able  and 
indefatigable  in  the  interest  of  their  clients.  The  case  was  thor- 
ooghly  argued  orally  and  in  briefs. 

In  other  words  the  fee  claimed  possesses  every  element  of  value. 
First,  position  and  eminence  of  counsel  at  the  bar;  second,  impor- 
tance of  the  question  involved;  third,  responsibility  assumed  by 
counsel ;  fourth,  extent  and  character  of  labor  performed ;  except 
one  which  we  have  purposely  omitted  from  this  foregoing  enumera- 
tion, i.  e.,  the  pecuniary  interest  involved.  It  was  not  as  large  as 
we  infer  it  was  thought  by  the  worthy  counsel  who  testified  as 
expert  before  the  District  Oourt.  The  question  was:  Who  should 
administer  the  estate,  whether  the  foreign  guardian  or  the  executor 
as  trustee?  It  was  of  importance,  it  is  true,  to  carry  out  the  wills 
of  the  grandparents ;  that  of  itself  invested  the  issues  with  some 
magnitude  and  gave  value  to  the  services,  not  as  great,  however,  as 
if  the  title  to  the  property  had  been  involved. 

There  was  no  question  of  personal  interest  in  the  sense  of  title  to 
property. 

Considering  the  question  from  this  point  of  view,  we  think  the 
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jadgment  should  be  amended  and  the  amount  of  the  fee  reduced  to 
ten  thousand  ($10,000)  dollars,  for  all  services  claimed  for  defend- 
ing the  will  of  D.  0.  McOan  and  the  will  of  Mrs.  Hester  O.  McCan. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  amount  of 
the  judgment  appealed  from  be  and  the  same  is  reduced  from 
twenty- five  thousand  dollars  to  ten  thousand  dollars;  as  amended 
the  judgment  is  affirmed,  at  appellee's  costs. 

DissBNTiNQ  Opinion. 

Watkins,  J.  The  plaintiffs,  Fenner,  Henderson  &  Fenner,  and 
Farrar,  Jonas  &  Kruttschnitt,  two  firms  of  attorneys  at  law,  of  the 
city  of  New  Orleans,  instituted  this  suit  for  the  recovery  of  the  sum 
of  twenty -five  thousand  dollars,  as  the  amount  due  them  on  a 
qtiantum  meruit^  for  professional  services  rendered  for  the  succession 
of  the  defendant,  in  a  certain  litigation  involving  the  validity  of  the 
will  of  the  decedent,  under  which  the  grandchildren  were  testa- 
mentary heirs,  being  at  the  same  time  the  legal  and  forced  heirs  of 
the  testatrix,  and  minors  represented  by  a  guardian  appointed  under 
the  laws  of  New  York. 

The  testament  left  by  the  deceased  was  in  the  olographic  form, 
and  her  large  and  valuable  properties  and  assets,  of  the  aggregate 
value  of  one  and  a  half  millions  of  dollars,  were  bequeathed  thereby 
to  the  aforesaid  grandchildren,  equally  and  in  indivlsion.  It  made 
no  special  bequests  of  any  kind.  Of  that  testament,  Harry  H.  Hall 
was  appointed  co-executor  with  David  O.  McOan,  the  husband  of  the 
testatrix ;  and  the  former  became  the  sole  executor,  by  reason  of  the 
fact  that  the  latter  died  before  the  testatrix,  and  the  rights  of  the 
testamentary  heirs  thereby  became  absolute^  as,  by  the  death  of  D.  G. 
McOan,  his  right  as  universal  legatee  lapsed. 

The  will  contained  the  provision  that,  during  the  minority  of  the 
testatrix's  grandchildren,  the  money,  the  property  and  values  given 
them  conditionally  be  administered  by  his  friend,  Harry  H.  Hall; 
and  he  was  directed  to  invest  said  moneys,  in  good  securities  or 
properties,  and  to  apply  to  their  education  and  support  such  a  part 
thereof  as  may  be  necessary. 

The  will  contained  the  following  provision,  viz. : 

"  I  give  all  I  may  die  possessed  of  to  my  grandchildren  •  ♦  ♦ 
In  case  either  of  them  die  before  attaining  the  age  of  majority,  then 
the  part  or  portion  given  as  above  conditioned  to  accrue  to  the  sur- 
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TiTora,  likewise  conditioned  on  such  survivors  attaining  the  age  of 
msjority;  the  true  intent  being  to  make  my  grandchildren  my  nni- 
Totsal  legatees,  upon  condition  that  they  reach  majority. 

The  will  was  duly  probated,  the  executor  qualified,  and  the  admin- 
istration of  the  estate  began. 

Some  years  afterward  Mary  Tobin  Stempel,  the  mother  and  guar- 
dian of  the  minors,  being  advised  that  the  quoted  provisions  of  the 
will  were  obnoxious  to  our  law  as  a  prohibited  substitution,  and 
jldei  oommtMum  which  rendered  same  absolutely  null,  instituted  suit 
against  the  executor  and  prayed  for  a  decree  annulling  the  same, 
and  decreeing  the  plaintiff  entitled  to  immediate  possession  of  the 
property  of  the  deceased  ancestrix,  as  the  direct  representative  of 
the  legal  and  forced  heirs — terminating  the  trust  of  Harry  H.  Hall, 
and  his  administration  as  executor. 

For  full  particulars  and  details  of  the  pleadings  and  judgment  in 
that  case,  I  refer  to  our  reports.     Succession  of  McOan,  48  An.  145. 

The  executor  retained  the  services  of  the  plaiutifFs,  who  undertook 
the  defence  of  that  suit;  and  also  of  one  other  of  same  import, 
relating  to  the  succession  of  D.  0.  McOan,  but  which  cuts  no  figure 
in  this  case,  as  it  was  a  companion  of  the  one  first  adverted  to,  and 
never  came  to  trial.  In  my  view,  and  I  think  that  it  can  not  be 
questioned — ^that  litigation  involved  but  a  single  question  of  law,  and 
that  was  the  fldei  commissary  character  of  the  provision  I  have 
quoted.     Vide  eupra, 

Boundly  and  fairly  stated,  the  question  was  whether  the  adminis- 
tration  of  the  property  of  the  testatrix,  by  a  person  designated  in  the 
wiD,  during  the  minority  of  the  grandchildren,  was  not  the  creation 
of  a  treat  which  is  reprobated  in  our  law;  and  that  contention  being 
SQBtained,  that  the  administration  should  terminate,  and  the  posses- 
sion of  the  heirs  be  resumed. 

This  being  conceded,  it  is  apparent  that  the  sole  purpose  of  the 
soit  was  to  rid  the  estate  of  this  trust,  and  put  the  legal  heirs  in 
possession — ^that,  and  that  alone. 

Consequently,  the  value  involved  was  nothing  but  the  coat  of 
Hall's  administration,  and  not  the  properties  of  the  estate.  For  it 
did  not  owe  a  dollar  to  any  one,  and  there  was  no  claimant  adverse 
to  the  heirs,  except  H.  H.  Hall  as  administrator  of  the  revenues  of  the 
estate. 

The  suit  finally  terminated  in  a  judgment  of  this  court  annulling 
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the  will  and  decreeing  the  grandchildren  entitled  to  immediate  pos^ 
aeaaion  of  the  property  and  estate  of  their  grandmother  as  her  legal 
and  forced  heirs — the  theory  of  the  opinion  of  the  coart  being  that 
the  will  contained  a  fldei  commiBSum. 

It  18  for  services  the  plaintiff  rendered  to  the  ezecntor — ^In  his  ca- 
pacity above  explained — adversely  to  the  contention  and  demand  of 
the  legal  heirs,  that  they  make  claim  in  this  suit  for  twenty- five 
thousand  dollars  as  compensation.  That  demand  is  not  predicated 
upon  a  contract,  but  upon  a  quantum  meruit;  and  it  is  from  that 
standpoint  that  this  court  is  called  upon  to  appraise  and  value  those 
services,  coming  as  they  did  within  its  cognizance  and  under  its  im- 
mediate observation. 

There  is  no  question  in  my  mind  as  to  it  having  been  the  legal  right 
as  well  as  the  manifest  duty  of  the  executor,  circumstanced  as  he 
was,  to  defend  the  suit  and  uphold  the  validity  of  the  will,  and  for 
that  purpose  to  employ  counsel  to  assist  him  therin,  notwithstanding^ 
he  was  and  is  a  capable  lawyer  and  a  leading  member  of  the  legal 
profession. 

He  had  before  him  as  exemplars  the  case  of  Succession  of  Macias^ 
31  An.  127,  and  the  case  of  Succession  of  Straus,  38  An.  55. 

But  this  court  having  found  and.decided  that  those  cases  were  not  a 
proper  foundation  for  the  will  of  the  testatrix  and  decreed  it  to  be  a 
nullity,  the  question  arises  as  to  what  extent  the  succession  and  legal 
heirs  were  actually  benefited  by  plaintiff's  professional  services.  From 
the  standpoint  of  the  executor  there  is  no  doubt  ihat  the  succession 
aud  testamentary  heirs  were  to  have  been  prospectively  benefited  by 
the  maintenance  of  the  will  through  the  instrumentality  of  his  at- 
torney's assistance;  but,  having  lost  the  suit  and  the  Claims  of  the 
testamentary  heirs  having  been  defeated  by  the  annulment  of  the 
will,  the  question  is  as  to  the  obligation  which  was  imposec^  upon  the 
succession  thereby j  which  the  legal  heirs  were  necessitated  to^^ay,  as 
a  condition  precedent  to  their  taking  possession  thereof. 

There  is  not  any  question — indeed,  there  could  not  be — ot  the 
ability,  energy,  integrity  and  assiduity  of  the  plaintiffs  as  lawyers, 
or  with  regard  to  the  ^alue  of  their  services,  taken  as  an  abstract 
proposition  relating  to  the  executor  in  his  relations  to  the  estat^t 
but,  in  my  opinion,  their  value  taken  in  respect  to  the  resulting 
benefit  to  the  legal  heirs  is  quite  another  thing.  If  I  am  correct  11. 
the  assumption  that  there  was  nothing  involved  in  the  original  liti  -  * 
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gttdon  except  the  administration  of  the  saccession  and  the  invest- 
ment of  its  revennes  during  the  minority  of  the  testamentary  heirs, 
the  poMi5Ie  benefits  thereof  to  the  execator  and  to  Mr.  Hall  per- 
sonally conld  not  have  amounted  to  more  than  fifty  thousand  dol- 
lars in  round  figures,  the  proof  disclosing  that  he  has  already  received 
from  the  succession  over  thirty  thousand  dollars. 

Taking  that  amount  as  the  basis  of  my  calculation,  in  my  opinion 
ten  per  cent,  on  that  sum — that  is,  five  thousaad  dollars — would 
have  been  a  reasonable  compensation  for  the  services  of  counsel  if 
they  had  stmcestfully  resisted  the  suit  of  the  legal  heirs  to  annul  the 
will,  but  having  been  unsuccessful,  the  judgment  of  this  court 
awards  them  just  twice  that  sum. 

In  Succession  of  Heffner,  ante,  page  407,  we  had  under  con- 
nderation  a  question  quite  similar  to  the  one  under  investigation 
in  this  case,  with  the  important  exception  that  in  the  Heffner 
will  there  were  several  special  legatees  named,  and  among  the 
namber  the  executor  was  mentioned  as  a  legatee  for  about  one -third 
of  the  estate,  which  aggregated  about  fifteen  thousand  dollars  or 
twenty  thousand  dollars.  In  the  suit  for  the  annulment  of  the  will 
the  various  legatees  were  made  parties,  and  they  united  with  the 
executor  in  resisting  the  suit  of  the  legal  heirs  to  annul  the  will  and 
likewise  the  special  legacies.  The  executor  and  the  legatees  united 
in  the  employment  of  Messrs.  Wise  &  Herndon,  attorneys  at  law,  of 
the  city  of  Shreveport,  to  represent  their  mutual  interests  in  the 
8Qit,  and  they  did  so  represent  same  in  the  District  Oourt  and  in  this 
court,  and  unsuccessfully,  the  will  having  been  annulled. 

Upon  the  final  account  when  filed  the  fee  of  the  attorneys  was 
placed  at  the  sum  of  five  hundred  dollars,  that  is  about  two  and  oce- 
half  per  cent,  upon  the  total  value  of  the  estate,  or  ten  per  cent, 
open  the  total  interest  of  the  executor.  The  District  Judge  rejected 
this  item  on  the  account  entirely,  but  upon  appeal  to  this  court  the 
flame  was  restored  to  the  extent  of  allowing  to  the  attorneys  the  sum 
of  three  hundred  dollars  only — a  little  more  than  one -half  of  the 
amount  originally  claimed. 

There  can  be  no  question  of  the  ability,  integrity  or  assiduity  of  the 
attorneys  employed.  None  of  the  exact  applicability  of  that  case  to 
the  instant  one ;  except  as  to  the  fact  of  the  special  legatees  having 
been  joined  with  the  executor,  thus  making  it  a  stronger  case  for  the 
allowance  of  fees. 


\ 
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And,  punain^  the  theory  annoanced  ia  that  case,  it  seems  to  me 
that  twenty -five  hundred  dollars  for  the  services  of  the  plaintiffs  is 
the  fnll  quantum  meruit  vAlue  of  them;  and  that  only  for  that 
amount  did  the  succession  incur  any  legal  obligation.  And  in  view 
of  that  opinion  the  legal  heirs  ought  not  to  be  called  upon  to  reim- 
burse the  executor  any  further  sum. 

For  these  reasons,  I  respectfully  dissent  from  the  opinion  of  the 
majority  of  the  court. 


>___  No.  12,446. 
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[20    347  State  of  Louisiana  vs.  ABM1I4LB  Veillon. 

The  court  again  affirms  that  the  statement  of  the  Judge  In  sigrnfnflT  the  bill  must 
prevail  when  there  is  a  conflict  between  the  statement  and  the  recitals  of 
counsel. 

When  no  subpoena  for  a  witness  not 'served,  and  no  attachment  for  the  absent 
witness  who  has  been  served,  are  asked  by  the  accused  when  his  case  is 
called  for  trial,  a  continuance  is  properly  refused,  when  at  a  later  period, 
(in  this  case  the  day  following  that  wnen  the  case  was  first  called)  the  contin- 
uance Is  sought  on  account  of  the  absence  of  the  witnesses. 

A  PPEAL  from  the  Eleventh  Judicial  District  Court  for  the  Parish 
^     of  St.  Landry.     Dupr^^  J. 


M,  J,  Cunningham,   Attorney  General,  R,  Lee   Garland,  District 
Attorney  (C.  W.  DuRoy  of  Counsel),  for  Plaintiff,  Appellee. 


John  N,  Ogden  and  E,  P.  Veazie  for  Defendant,  Appellant. 


Submitted  on  briefs  April  3,  1897. 
Opinion  handed  down  April  12,  1897. 
Rehearing  refused  April  26,  1897. 


The  opinion  of  the  court  was  delivered  by 

MiLLEB,  J.  The  accused,  sentenced  for  larceny,  appeals,  relying^ 
on  bills  of  exception  in  which  he  claims  he  was  forced  to  trial  on 
admissions  by  the  District  Attorney  under  the  Act  No.  84  of  1894, 
and  denied  the  benefit  of  witnesses  giving  their  testimony  before  the 
jury. 
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Of  coarse,  we  mast  be  governed  by  the  statements  of  the  trial 
judge  when  they  conflict  with  the  recitals  in  the  bill.  The  jndge 
states  explicitly  in  signing  the  fifth  bill  of  exceptions  that  while  the 
District  Attorney  did  make  an  admission  with  reference  to  the  testi- 
mony of  absent  witnesses,  the  admissions  had  no  influence  on  his 
ruling,  and  thejadge  assigns  other  grounds  for  bis  ruling. 

The  first  bill  was  to  the  refusal  of  an  attachment  to  secure  the 
presence  of  an  absent  witness,  the  father  of  the  accused.  The  bill 
recites  the  accased  was  forced  to  trial  on  the  admission  of  the  State 
that  the  witness  would  give  the  testimony  stated  in  the  affidavit  of 
the  accused.  The  jndge  assigned  other  grounds.  The  second  bill  is 
to  the  refusal  of  the  judge  to  order  a  new  subpoena  for  a  witness  not 
found  on  the  first  summons.  The  third  bill  is  to  the  refusal  of  a  con- 
tinuance on  the  ground  of  the  absence  of  three  witnesses,  and  the 
fourth  bill  in  the  order  not  of  time  of  presentation  to  the  judge,  but 
last  in  the  order  of  discussion  here,  is  to  the  refusal  to  suspend 
further  proceedings  in  the  trial  to  obtain  the  presence  of  the  absent 
witnesses. 

The  statements  by  the  judge  in  signing  these  bills  is  substantially : 
the  case  was  fixed  and  called  for  trial  on  the  9th  of  February,  the 
State  then  ready,  but  there  was  a  continuance  to  the  following  day 
to  obtain  the  attendance  of  defendant's  witnesses,  it  being  disclosed 
that  one  had  been  served,  but  was  not  present,  and  the  other  not 
served,  because  of  the  inability  of  the  sheriff  to  find  him.  It  appears 
that  on  the  9th  of  February  neither  a  subpcena  for  the  one  or 
an  attachment  for  the  other  was  asked,  and  in  this  condition  the 
case  was  continued  to  the  10th.  On  the  evening  of  that  day, 
an  attachment  for  the  witness  served  was  asked  and  allowed,  with- 
out prejudice  to  the  State,  and  the  trial  proceeded ;  the  application 
for  a  new  subpoena  was  refused  at  that  stage  for  a  witness  known  on 
the  day  l>efore  to  have  not  been  served.  It  seems,  too,  by  the  bill 
that  the  accused  had  the  benefit  of  another  witness,  who  testified  to 
the  same  effect  attributed  to  the  absent  witness  by  the  affidavit  of 
the  accused.  It  is  shown  that  the  trial  began  on  the  10th,  was 
not  concluded  until  the  11th,  at  8:30  p.  m.,  ample  time,  the 
bill  states,  to  have  obtained  the  attendance  of  the  witness,  asked  to 
be  attached  if  the  accused  had  availed  of  the  permission  accorded  by 
the  court.  Subsequently,  there  was  an  application  for  a  continuance 
on  accoant  of  the  absence  of  the  witnesses,  and  still  later,  another 
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application  on  the  second  day  of  the  trial,  to  saspend  farther 
proceedings  ontil  the  attendance  of  the  absent  witnesses  could 
be  secured.    Both  applications  were  refused  and  bills  reserved. 

The  argament  in  this  court  has  been  largely  directed  to  the  act  of 
1894,  authorizing  the  State  to  force  the  trial  of  criminal  cases 
on  admitting  that  the  absent  witness  relied  on  by  the^accused  would 
testify  as  claimed  by  the  accused.  But  this  contention  must  be  laid 
out  of  view  under  the  statements  of  the  trial  judge.  The  right 
to  continuance  must  be  tested  by  the  other  grounds  assigned  on  the 
bill. 

In  criminal  cases,  it  is  not  an  unreasonable  requirement  that 
the  accused,  desirous  of  securing  attendance  of  absent  witnesses, 
should  make  a  timely  application  for  the  requisite  process.  The 
brief  for  the  accused  alludes  to  the  informal  fixing  of  the  case  for  the 
9th.  As  we  re  id  the  bills,  the  case  was  fixed  for  that  day  and  con- 
tinued. Then  on  the  10th,  when  the  case  came  up,  we  have  before 
us  an  attachment  granted,  with  a  qualification  that  still  would,  in  all 
probability,  have  secured  the  attendance  of  the  witness  in  time.  But 
the  accused  did  not  avail  of  the  privilege  given  him.  We  have 
later  in  the  trial,  on  the  following  day,  the  application  for  a  con- 
tinuance, and  then  still  later,  for  a  suspension  of  proceedings. 
Dealing  only  with  the  questions  submitted  by  the  bills  restricted  by 
the  statements  of  the  judge,  we  are  constrained  to  hold  there  was 
not  sufficient  diligence  exhibited  for  the  continuance  asked  by 
the  accused.  Our  view  on  this,  the  controlling  qaestion,  disposes  of 
others  discussed  in  the  briefs,  or  rather  renders  unnecessary  any 
expression  of  our  views  beyond  the  issue,  we  think,  determinative. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  sentence  of 
the  lower  court  be  affirmed. 


No.  12,466. 
.  E.  A.  O'SuLLiVAN  vs.  The  City  op  New  Orleans. 

The  city  charter  restricts  the  compensation  of  the  city  attorney  to  his  salary  and 
excludes  the  charge  by  him  for  services  in  a  suit  brought  against  the  city  to 
revoke  a  legacy  for  the  benefit  of  the  poor.    Charter,  Act  No.  20  of  1882,  Sec.  27. 

A  PPEAL  from  the  OivU  District  Oourt  for  the  Parish  of  Orleans. 
'**    Monroe  f  J. 
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Farrar,  Jonas  db  KruUsohnitt  for  Plaintiff,  Appellant. 


Samuel  L.  Oilmore  Oity  Attorney,  W.  B.  SommervUle,   Assistant 
City  Attorney,  for  Defendant,  Appellee. 


Aigaed  and  submitted  April  2,  1897. 
Opinion  handed  down  April  12,  1897. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  plaintiff  appeals  from  the  Judiirment  dismissing 
his  suit  for  a  fee  for  professional  services  as  attorney  for  the  city,  in 
a  litigation  in  the  United  States  Oircnit  Ooart,  in  which  the  leg- 
acy to  the  city  for  the  benefit  of  the  poor,  made  by  the  will  of  D.  V. 
Sickles,  was  sought  to  be  revoked  by  his  heirs.  The  answer  is  that  the 
plaintiff  was  the  attorney  for  the  city  elected  under  the  charter,  and 
that  the  claim  for  compensation  for  professional  services  beyond  his 
salary  is  excluded  by  the  charter. 

The  section  of  the  charter  bearing  on  the  controversy  is  as  follows : 

"Sbc.  27.  The  Oity  Attorney  shall  be  the  legal  adviser  of  the  cor- 
poration on  all  matters  in  which  his  advice  may  be  necessary,  and 
represent  said  corporation  within  the  State  in  all  judicial  proceed- 
ings, suits,  acts  and  contestations  in  which  it  may  have  an  interest 
as  hereinafter  provided.  No  extra  compensation  or  fee  shall  be  al- 
lowed him,  and  no  attorney  shall  in  any  case  be  appointed  to  assist 
him,  unless  by  a  vote  of  two -thirds  of  the  members  present  of  the 
council ;  he  shall  receive  a  salary  of  three  thousand  Jive  hundred  dol- 
lars per  year.  He  shall  have  the  appointment  of  all  assistants  or 
assistant  counsel  that  the  council  may  allow  him.  He  shall  be  ap- 
pointed by  the  council  for  the  term  of  four  years." 

The  plaintiff's  services  were  to  preserve  the  legacy  by  D.  V.  Sickles 
made  to  the  city  years  ago  for  the  benefit  of  the  poor.  The  fund, 
increased  by  investments  and  accumulation,  forms  no  portion 
of  the  resources  of  the  city  for  the  support  of  the  municipal 
government.  The  fund  has  always  been  kept  apart  and  distinct  and 
the  power  of  the  city  is,  we  think,  one  of  administration.  From  this 
it  is  argued  that  the  services  for  which  plaintiff  claims  compensation, 
are  to  be  deemed  not  within  the  charter  provision  as  to  his  fees, 
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because  rendered  in  the  interest  of  this  separate  fund.  We  are  of 
the  opinion,  however,  we  are  not  at  liberty  to  construe  the  charter 
in  accordance  with  the  argument  urged  on  plaintiff's  behalf.  The 
city,  as  the  custodian  and  administrator  of  the  fund,  was  sued.  It 
was  part  of  the  functions  of  the  city  to  defend  the  suit,  and  under 
the  charter  the  city  was  restricted  for  the  defence  to  the  City  Attor- 
ney, made  by  the  charter  the  legal  adviser  of  the  corporation,  with 
the  duty  of  representing  it  in  all  suits  and  proceedings  in  the  State. 
The  language  embraces,  in  our  view,  all  suits  in  the  State 
directed  against  the  city.  Though  this  suit  to  revoke  the  Sickles 
fund  was  one  not  affecting  the  flsc  of  the  city,  yet  it  was  directed 
against  the  city  as  the  custodian  of  a  fund  for  the  poor.  With  every 
desire  to  construe  the  charter  so  as  to  afford  compensation  for 
useful  professional  services,  we  are  led  to  the  conclusion  the  charter 
excludes  the  plaintiff's  demand. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  aflOlrmed  with  costs. 


No.  12,409. 
The  State  op  Louisiana  vs.  Nicholas  B.  Namias. 

I  60  1299  ^^^  market  ordinance  of  the  city  of  New  Orleans,  prohibiting  the  sale  of  yegeta- 

~   618  ^^^^  °'  fruits  by  peddlers  or  others  within  six  squares  of  a  public  market,  is 

52  1064  valid.    Dillon  on  Municipal  Corporations,  Sec.  380. 

APPEAL  from  the  First  Recorder's  Coart  of  New  Orleans. 
FinnegaUj  J, 


James  J,  McLoughlin,  Assistant  City  Attorney,  and  Samvsl  L,  Gil^ 
more,  City  Attorney,  for  City  of  New  Orleans,  Plaintiff,  Appellee. 


Sholars  <&  Schreiber  for  Defendant,  Appellant. 


Argaed  and  submitted  March  17,  1897. 
Opinion  handed  down  April  12,  1897. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  defendant,  prosecuted  and  fined  for  selling  fruits 
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and  Tegetables  within  six  squares  of  a  public  market  prohibited  by 
an  ordinaoce  of  the  city  council,  takes  this  appeal,  and  claims  the 
reversal  of  the  sentence  on  the  ground  of  the  unconstitutionality  of 
the  ordinance. 

The  ordinance  prohibits  all  sales  in  the  public  markets,  after 
12  o'clock  M.,  except  fruits  and  meats  in  limited  quantities,  and  pro- 
hibits the  sale  of  fruits,  vegetables  and  other  articles  of  food  within 
six  squares  of  the  public  markets  by  peddlers.  The  defendant  is  a 
peddler  of  fruits  and  vegetables,  and  assails  that  portion  of  the  or- 
dinance which  excludes  him  from  selling  within  the  area  of  six 
squares  of  the  public  markets. 

The  defendant's  contention  is,  that  the  sale  of  fruits  and- vegetables 
within  the  prohibited  area  can  not  be  deemed  injurious  to  the  public 
health,  or  cleanliness  of  the  city,  and  hence  the  ordinance  in  this 
respect  is  not  the  exercise  of  the  police  power;  he  further  contends 
the  ordinance  prohibiting  the  peddler,  but  allowing  sales  of  vege- 
tables and  fruits  within  the  six  squares  by  grocers,  is  unequal,  op- 
pressive and  unjust,  and  in  all  aspects  the  prohibition  placed  by  the 
ordinance  is  assailed  as  unconstitutional. 

It  is  pressed  on  us  with  great  earnestness  of  argument  that  the 
courts  have  the  full  power  to  scrutinize  ordinances  of  the  council 
professing  to  exert  the  police  power,  and  to  protect  the  citizens 
from  the  abuse  of  the  power.  Hence,  it  is  argued,  that  the  ordinance, 
prohibitive  of  sales  of  fruit  and  vegetables,  not  decayed,  but  sound 
and  fresh,  having  no  relation  to  public  health,  should  be  held 
by  us  as  not  sanctioned  by  the  police  power.  We  have  given 
full  attention  to  the  line  of  authority  cited  in  this  connection.  lb 
may  be  conceded,  as  it  is  put  in  one  of  the  cases  cited  by  defendant, 
it  is  for  the  legislative  department  to  determine  when  the  occasion 
arises  for  the  exercise  of  the  police  power,  but  the  subjects  on  which 
the  power  is  exerted  is  for  judicial  decision.  The  police  power  has 
its  limitations  and  whether  exerted  within  those  limitations,  is  neces- 
sarily a  judicial  question.  Cooley's  Oonstitutional  Limitations^ 
p.  568;  Horr  &  Bemiss  on  Municipal  Police  Ordinances,  par.  217;, 
Toledo  Railway  Co.  vs.  Jacksonville,  67  111.,  p.  37.  If  therefore  this 
ordinance  transcended  the  police  power,  our  duty  to  declare  it  could 
not  be  questioned. 

The  market  ordinances  in  their  general  scope  have  been  frequently 
called  in  question  before  our  courts.     Morano  vs.  The  Mayor,  2  La« 
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217;  First  Municipality  ts.  Gutting,  4  An.  886;  City  of  New  Orleans 
TB.  StaiTord,  27  An.  417.  It  is  true  in  the  previous  decisions  the  pre- 
cise phase  of  this  controversy  was  not  presented.  But  the  power  of 
the  council  to  fix  the  time,  place  and  mode  of  selling  food  was  dis- 
cussed. The  conclusion  was  such  legislation  was  essential  to  the 
^ood  government  of  the  city,  and  that  the  power  to  prohibit  sales 
^f  food  for  the  daily  consumption  of  the  city  was  implied  by  the 
power  to  fix  the  location  of  the  public  markets.  The  locations  of  the 
public  markets  and  the  prohibition  to  sell  elsewhere  are  linked. 
Public  markets  of  absolute  necessity,  cannot  be  maintained  without 
judicious  restrictions  to  prevent  sales  in  other  places  of  food  com- 
modities. That  restriction  under  this  ordinance,  and  the  law,  is  the 
restraint  of  such  sales  within  six  squares  of  the  public  market. 
Act  No.  100  of  1878,  p.  162.  As  Judge  Dillon  puts  it:  Under 
the  delegation  of  the  police  power  the  municipal  corporation 
may  establish  markets  and  prohibit  sales  and  purchases  of 
marketable  articles,  except  at  designated  market  places.  1  Dillon 
Municipal  Ordinances,  Sees.  813,  1380,  last  edition.  It  is 
not  then  sufficient,  in  support  of  the  objection  to  the  ordi- 
nance, to  say  that  the  sale  of  fresh  vegetables  or  fruit  within  six 
squares  of  a  public  market  has  no  tendency  to  menace  the  public 
health.  Public  markets  cannot  be  fixed  at  designated  places  if 
marketable  commodities  can  be  sold  anywhere  by  peddlers.  Hence 
the  ordinance,  in  our  opinion,  is  to  be  supported,  because  part  of  the 
«sual  municipal  function  to  establish  markets. 

It  is  urged  on  us  that  the  ordinance  is  oppressive  inasmuch  as 
f^rocers  are  permitted,  or  at  least  left  under  no  prohibition  as  to 
sales  of  fruits  and  vegetables.  We  do  not  think  this  would  author- 
ize us  to  hold  the  ordinance  void.  The  distinction,  whatever  its 
effect,  is  the  mere  incident  of  a  valid  ordinance.  Nor  do  we  appre- 
ciate that  the  non- enforcement  of  this  ordinance  in  the  markets  can 
support  an  objection  to  the  ordinance  itself. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
^he  lower  court  be  affirmed  with  costs. 
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No.  12,420. 
R.  A.  Vanoleave,  Jb.,  vs.  Nelson  bt  als. 

A  rendee,  seeking  praotically  the  annulment  of  a  contract  of  sale,  can  not  aak 
restoration  of  tbe  price  without  proposing  restitution  of,  or  accounting  for, 
the  property  bought. 

An  agreement  entered  into,  with  a  third  person,  by  members  of  a  firm,  on  ita 
dissolution,  whereby  each  binds  himself  individually  to  the  obligations  set 
forth,  and  one  of  the  members  subsequently  violates  the  agreement,  the 
others,  formerly  his  copartners,  are  not  liable. 

A  PPEAL  from  the  Oivil  District  Goart  for  the  Parish  of  Orleans. 
Monroe,  J, 


W.  8,  Pdrkeraon  for  PlaintiiT,  Appellant. 


B.    B.    Howard    for  P.    H.    Davies,    Defendant,    and  Henry    0» 
Hollander  for  A.  J.  Nelson,  Defendant,  Appellees. 


Argued  and  submitted  March  17,  1897. 
Opinion  handed  down  March  29,  1897. 


The  opinion  of  the  court  was  delivered  by 

Blanchard,  J.  The  plaintiff  is  the  proprietor  of  the  Crescent 
Oity  Cornice  Works  and  the  defendants  were  proprietors  of  the 
Nelson  Cornice  Works. 

Both  firms  did  business  in  the  city  of  New  Orleans,  and  there  was 
business  rivalry  between  them. 

On  May  24,  1895,  plaintiff  bought  oat  the  business,  stock  of  mate- 
rial on  hand,  fixtures,  working  tools,  etc.,  of  defendants,  including 
the  good  will  of  the  establishment  and  all  contracts  and  open  and 
outstanding  accounts. 

The  consideration  of  the  sale  as  expressed  in  the  notarial  act  was 
five  thousand  dollars,  in  cash  and  notes.  The  real  consideration 
was  only  four  thousand  seven  hundred  dollars,  one  of  the  notes 
given,  for  the  sum  of  three  hundred  dollars,  having,  pursuant  to 
previous  understanding  and  agreement,  been  canceled  and  returned 
to  the  vendee.     Excluding  the  note  so  returned,  all  the  notes  given 
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have  been  paid,  except  one  for  seven  handred  dollars,  which  was 
made  payable  one  year  from  date  of  sale,  and  two  for  fifteen  hun- 
dred dollars  each,  both  payable  two  years  from  date  of  sale.  These 
notes  bear  ei^ht  per  cent,  interest  per  annum  from  their  date,  were 
payable  to  the  order  of  their  maker  and  were  by  him  endorsed  and 
delivered  to  the  defendant  Percy  H.  Davies. 

When  the  business  of  the  Nelson  Cornice  Works  was  organized^ 
Bavies  furnished  all  the  capital,  his  partner.  Nelson,  putting  in  as 
against  this  only  his  knowledge  of,  and  experience  in,  such  business. 
The  business  was  conducted  less  than  two  months  from  its  inception 
before  it  was  bonght  out  by  plaintiff.  In  the  negotiations  leading 
up  to  the  purchase,  it  was  understood  by  and  between  the  partners 
Nelson  and  Davies,  with  the  knowledge  of  plaintiff,  that  Nelson, 
who  had  no  capital  in  the  concern,  was  to  have  but  one  thousand 
dollars  of  the  proceeds  of  the  sale,  and  Davies  the  remainder,  three 
thousand  seven  hundred  dollars.  Also  that  Nelson  was  to  be  paid 
first,  taking  the  cash  ^aid  on  account  of  the  purchase  price  (four 
hundred  dollars)  and  the  first  three  notes  to  fall  due,  each  for  two 
hundred  dollars,  due  respectively  at  sixty,  ninety,  and  one  hundred 
and  twenty  days  from  date  pf  the  sale.  The  cash  payment  and  the 
three  notes,  at  two  hundred  dollars  each,  were  delivered  to  him. 

The  firm  known  as  the  Nelson  Cornice  Works,  composed  of  Albert 
J.  Nelson  and  Percy  H.  I]||ivies,  defendants  herein,  was  immediately 
dissolved  on  the  consummation  of  the  sale  referred  to. 

Six  months  after  the  date  of  the  sale  plaintiff  brings  this  action, 
recites  the  terms  of  the  sale,  alleges  he  has  paid  thirteen  hundred 
dollars  of  the  purchase  price,  and  still  owes  the  three  notes  described 
above;  that  the  defendants,  in  violation  of  their  contract,  were 
engaged  in  the  same  business,  in  opposition  to  himself ;  that  the 
money  paid  and  notes  given  defendants  were  far  in  excess  of  the 
actual  valae  of  the  materials  transferred  by  the  sale ;  that  the  chief 
value  of  the  contract  was  the  good  will  of  defendants'  business  and 
the  obligation  not  to  engage  in  business  in  opposition  to  him ;  that 
owing  to  the  violation  of  the  contract  the  consideration  of  the  notes 
had  failed ;  that  he  is  entitled  to  have  them  restored  to  him  and 
canceled,  and  to  recover  from  defendants,  in  solido^  the  thirteen 
hundred  dollars  already  paid. 

He  prays  judgment  accordingly,  as  well  as  for  sequestration  of  the 
notes  daring  the  pendency  of  the  suit. 
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In  the  thirteen  hundred  dollar  money  jadgment  which  plaintiff 
claims,  it  will  be  noted  he  indodes  the  amoant  of  the  three  hundred 
dollar  note  which  was  canceled  and  returned  liim  by  the  vendors. 

The  allegations  and  prayer  of  the  petition  virtually  make  this  a 
suit  to  set  aside  and  annul  the  contract  of  sale,  though  the  petition 
does  not  express  this  in  so  many  words.  And  while  asking  the 
restoration  of  the  price  represented  by  cash  and  notes,  the  vendee 
proposes,  on  his  part,  no  restitution  of,  or  accounting  for,  the  prop* 
erty  bought. 

Defendants  filed  separate  answers  through  different  counsel.  Both 
deny  violation  of  the  stipulations  of  the  contract  of  sale,  and  aver 
that  the  stock  of  materials  and  other  property  conveyed  to  plaintiff 
were  fully  worth  the  price  agreed  on. 

Defendant  Nelson  alleges  in  his  answer  that  *'  the  Nelson  Cornice 
Works"  which  he  and  Davies  had  carried  on,  did  not  constitute  a 
commercial  partnership,  but  was  the  joint  ownership  of  a  factory, 
and  that  the  business  connection  was  long  since  dissolved  to  the 
knowledge  of  plaintiff.  He  also  urges  that  at  the  time  the  sale  was 
effected  it  was  agreed  that  he  (Nelson)  should  take  for  his  share  of 
the  purchase  price  the  first  notes  falling  due,  and  that  it  is  within 
the  knowledge  of  plaintiff  that  these  notes  have  been  settled  and 
that  thus  he  (Nelson)  has  been  paid  in  full. 

Defendant  Davies  pleaded  in  his  answer  that  the  contract  with 
plaintiff  only  bound  him  individtuilly  not  to  re-engage  in  business  in 
opposition  to  plaintiff,  and  that  he  had  not  violated  the  obligation  in 
any  manner. 

There  was  judgment  in  the  court  below  rejecting  the  demand  of 
the  plaintiff  and  dismissing  the  suit,  reserving  to  the  plaintiff  what* 
ever  rights  he  may  have  against  the  defendant  Albert  J.  Nelson. 

Plaintiff  appeals,  and  in  the  brief  filed  on  his  behalf  he  asks  this 
court  to  adjust  the  differences  between  the  parties. 

We  quote  from  his  brief  as  follows : 

"  He  now  asks  that  the  court  declare  that  he  is  liable  only  for  the 
amount  which  the  tools,  machinery  and  materials  were  actually 
worth,  regardless  of  any  question  of  good  will  or  competition."  He 
famishes  a  statement  of  account,  striking  a  balance  of  one  thousand 
one  hundred  and  eighty-six  and  ninety-seven  one  hundredths  dol- 
lars, which,  he  says,  he  ''should  be  decreed  to  pay  to  the  defendants.' 

We  are  at  a  loss  to  reconcile  these  statements  and  requests  of  his 
brief  with  the  prayer  of  his  petition,  which  is  as  follows : 
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<<  That  there  be  jadgment  in  favor  of  petitioner  and  against  the 
defendants  *  *  *  in  solido  in  the  sum  of  thirteen  hundred  dol- 
lars *  *  *  and  canceling  and  restoring  to  petitioner  three  certain 
promissory  notes,  *  *  *  one  for  the  sum  of  seven  handred 
dollars,  payable  one  year  after  date,  and  two  each  for  the  sam  of 
fifteen  hundred  dollars,  payable  two  years  after  date,"  etc. 

The  prayer  of  the  petition  determines  the  character  of  an  action, 
and  while  it  is  true  that  sometimes  evidence  unobjected  to  supplies 
pleadings,  we  are  not  prepared,  from  the  testimony  found  in  this 
record,  to  apply  the  doetrine  to  the  instant  case. 

Nor  does  it  help  the  plaintiff  that  his  petition  concludes  with  the 
prayer  '*  for  all  such  general  and  special  relief  as  the  nature  of  the 
case  requires  and  law  and  equity  grant." 

Defendants  were  invited  into  court  to  meet  certain  specific  alle  - 
gations  upon  which  was  based  a  specific  demand  for  relief.  Their 
answers  were  framed  to  meet  the  case  thus  presented,  their  evidence 
to  respond  to  the  issues  thus  raised. 

To  this  case  and  these  issues  the  parties  were  confined  in  the  court 
below,  and  so  they  must  be  here. 

Whether  the  clause  of  the  contract  under  consideration,  whereby 
defendants  bound  themselves  *^  not  to  engage  or  be  employed,  at  any 
time  hereafter"  in  the  same  business  in  which  plaintiff  is  engaged 
and  in  opposition  to  him,  without  his  written  consent,  is  or  is  not  in 
restraint  of  trade,  against  public  policy  and  forbidden  by  law,  as  in- 
sisted on  by  defendants,  we  do  not  find  necessary  to  decide. 

Nor  is  it  necessary  to  determine  whether  or  not  the  Nelson  Cornice 
Works  was  a  commercial  partnership,  nor  whether  the  partners 
therein  were  or  not  bound  in  solido  for  the  transactions  of  the  part- 
nership business. 

The  case,  in  our  view,  turns  upon  the  construction  to  be  placed 
upon  the  following  clause  of  the  contract  between  the  parties : 

^'  The  above  named  vendors  do  by  these  presents  bind  themselves 
individually  not  to  engage  or  be  employed,  at  any  time  hereafter, 
in  any  business  of  cornice,  ornamental  and  light  sheet  metal  works 
in  opposition  to  the  present  cornice  works  and  business  of  R.  A.  Van- 
cleave,  without  the  written  consent  of  the  said  Vancleave."  (Ital- 
ics ours.) 

Whether  the  vendors  in  that  act  of  sale  were  commercial  part- 
ners   and    as  such  bound  in    solido,   or  not,   it  is  clear  that  in 
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the  clause  qnoted,  and  for  the  obligations  therein  assumed,  they  did 
not  intend  to  bind  themselves,  and  did  not  bind  themselves  in  solido; 
bat  each  spoke  for  himself  individaally.  each  bound  himself,  and  only 
himself,  not  to  do  the  things  therein  stipalated  against.  They  did  not 
act  in  that  clause  as  partners  in  a  business  firm  or  concern ;  by  the 
plain,  unambiguous  language  used,  they  excluded  all  such  idea. 

The  sale  to  plaintiff  dissolved  the  copartnership  existing  under  the 
name  of  the  Nelson  Oornice  Works. 

An  agreement  entered  into,  with  a  third  person,  by  members  of  a 
firm,  on  its  dissolution,  whereby  each  binds  himself  individually  to 
the  obligations  set  forth,  and  one  of  the  members  subsequently 
violates  the  agreement,  the  others,  formerly  his  copartners,  are  not 
liable. 

After  the  dissolution  of  a  copartnership,  no  act  of  one  member  of 
the  firm  can  bind  or  affect  the  other  member  of  the  dissolved  part- 
nership. Dodd,  Brown  &  Go.  vs.  Bishop  &  Oo.,  80  An.  1180;  Meyer, 
Weiss  &  Oo.  vs.  Atkins,  29  An.  588. 

The  testimony  establishes  conclusively  that  the  defendant  Davies 
did  not  in  any  way  violate  the  obligation  of  the  contract  with 
plaintiff. 

The  three  notes  aggregating  thirty -seven  hundred  dollars,  which 
were  sequestered  in  this  suit,  are  his  property,  and  as  he  did  not 
himself  violate  the  contract,  and  did  not  obligate  himself  to  restrain 
Nelson  from  so  doing,  it  is  difficult  to  see  on  what  grounds  either  he 
or  his  property  can  be  held  amenable  to  plaintiff's  demand. 

Whether  the  defendant  Nelson  has  violated  the  agreement,  we  do 
not  here  decide.  We  do  not  deem  the  present  action  the  proper 
one  in  which  to  determine  that  question. 

The  judgment  appealed  from  reserves  whatever  rights  plaintiff 
may  have  against  this  defendant,  Nelson,  and  this  judgment,  in 
.all  respects,  is  affirmed. 


No.  12,274. 
SUOOBSSION  OF  Qbobobs  Andbb  Pbtit. 

The  principle  resting  on  national  oomlty  that  gives  to  the  la  w  of  the  domloile  of 

the  owner  extra -territorial  effect  with  respect  to  his  moYable  property,  does 

not  exact  that  our  courts  should  give  effect  to  the  foreign  law  creating  a  title 

to  movables  snbjectio  the  administration  of  a  succession  in  our  courts,  when 

40 
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that  title  is  repugnant  to  tbe  text  and  spirit  of  oar  law  of  Inheritance,  placing 
as  the  foreign  law  does  the  natural  child  as  an  heir  on  the  same  footing  as  the 
brothers  and  sisters  of  the  deceased,  and  when  the  court  is  called  on  to  enforce 
such  foreign  law  to  tbe  prejudice  of  the  Louisiana  heirs.  Story's  Conflict  of 
Laws,  Sees.  18,  28, 2A,  fiOO,  888,  362;  2  An.  599,  603;  U  An.  289;  10  An.  772;  5  N.  8.  596^ 
2  N.  S.  93. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans, 
^     Elli8,  J. 


Henry  Chiapella  for  A«1miiiistratrix,  Appellee. 


Den^re,  Blair  <fir  Den^gre  for  Tatriz  of  Minor,  Appellee. 


Argned  and  submitted  February  2,  1897. 
Opinion  banded  down  March  1,  1897. 
Rehearing  refused  April  12,  1897. 


The  opinion  of  the  court  was  delivered  by 

MiLLBR,  J.  This  is  an  appeal  from  the  judgment  dismissing  the 
opposition  to  the  account  of  the  administratix  of  the  succession, 
asserting  the  right  of  the  minor,  Jean  L.  O.  Petit,  as  the  duly 
acknowledged  natural  child  of  the  deceased  to  one- half  of  the  pro- 
ceeds of  the  succession  property. 

The  dece&sed,  George  A.  Petit,  died  in  France,  his  domicile 
for  years.  By  his  last  will  he  constituted  the  mother  of  the  minor 
Jean  L.  O.  Petit  his  universal  legatee,  but  the  will  was  annulled  by 
the  competent  court  in  France.  His  legal  heirs  are  his  sisters  and 
a  brother,  two  residing  here,  one  in  Mississippi  and  one  iu  France. 
The  minor  on  whose  behalf  the  opposition  is  filed  was  duly  acknowl- 
edged by  the  deceased  in  France  as  his  natural  child.  The  admin- 
istratrix, in  due  course  of  administration,  has  sold  and  realized 
the  proceeds  of  part  of  the  succession  property,  has  exhibited  in  her 
account  the  fund  for  distribution  to  the  heirs,  excluding  from  any 
participation  in  the  distribution  the  natural  child  of  the  deceased. 

Under  the  Oode,  if  the  deceased,  dying  intestate,  leaves  no 
descendants  or  ascendants,  his  legal  heirs  are  his  brothers  and 
his  sisters,  or  their  descendants.  The  natural  child  duly  acknowl- 
edged is  called  to  the  succession  of  his  father  only,  when  he  leaves 
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no  descendants,  ascendants,  collaterals,  or  surviving  wife.  Oivil 
Code,  Arts.  911  et  seq,  917,  918.  The  account  proposes  that  distri- 
bation  the  Oode  prescribes,  when  the  deceased,  as  in  this  case,  mak- 
ini;  no  will,  that  made  in  France  having  been  annulled,  leaves 
brothers  and  sisters  and  no  ascendants  or  descendants. 

It  is  claimed  on  behalf  of  the  minor  that  his  right  to  one- half  of  the 
property  of  the  succession  is  fixed  by  the  judgment  of  the  court  in 
France,  and  it  is  insisted  that  judgment  is  res  judicata.  We  find  no 
occasion  to  deal  with  the  eflfect  of  a  judgment  rendered  by  the 
competent  tribunal  of  one  country  contradictorily  with  the  parties 
by  or  against  whom  the  judgment  is  pleaded  in  the  courts  of  another 
country.  The  suit  in  France  was  brought  by  the  heirs  at  law  to  set 
aside  the  will,  on  the  ground  that  the  universal  legatee,  the  mother 
of  the  minor,  was  interposed  for  his  benefit,  to  evade  the  provisions 
of  the  Napoleon  Code,  forbidding  testamentary  dispositions  in  favor 
of  natural  children,  when  such  dispositions  trenched  on  the  portions 
reserved  by  that  Oode  for  brothers  and  sisters  of  the  deceased./The 
nnder-tutor  of  the  minor  joined  in  that  suit,  asserting  his  right  and 
making  his  mother  a  party.  We  understand  the  French  judgment 
as  annulling  the  will  and  as  withholding  any  decision  in  reference  to 
the  distribution  of  the  Louisiana  property.  The  material  part  of  the 
decree  is:  '*  Declare  nul  le  leg^  fait  d*  la  dame  Bayly,  en  ce  sens  que 
le  mineur  Petit  n'a  droit  qu'a  a  la  moiti6  de  I'actif  de  la  Succession; 
ddbout6  la  dame  Bayly  de  sa  demande  en  d6livrance  du  dit  legs  "  *  * 
And  the  court  adds:  ^'Attendu  que  de  la  succession  comprend  des 
Mens  sis  en  France  et  des  biens  sis  d.  a  Lonisiane ;  que  les  legislations 
qui  r^gissent  les  dits  biens  peuvent  6tre  diff^rentes ;  que  le  Notaire 
commis  pour  le  partage  prendra  tons  renseignements  et  en  cas  de 
difficult^s  donnera  son  avis  avec  Pesiimation  des  immenbles  et  fera 
Bonmettre  au  Tribunal  les  questions  doutenses  et  lltigieuses"  *  *  * 
Wholly  independent  of  this  decree  the  status  of  the  minor  child  had 
been  fixed  by  the  acknowledgment  in  due  form  by  the  father.  That 
status  was  not  in  controversy,  but  conceded  when  the  heirs  at  law 
brought  the  suit  to  annul  the  will.  In  our  appreciation  the  decree  is 
not  the  basis  of  the  demand  of  the  minor  asserted  here,  and  hence 
the  decree  is  not  res  jtidicata  in  support  of  his  demand  in  our  courts 
to  take  one -half  of  the  property  of  the  deceased.  He  stands  before 
08  simply  as  the  natural  child  of  the  deceased  claiming  a  distribution 
accorded  to  him  in  France,  but  which  our  Oode  denies  to  natural 
children. 
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The  general  principle,  not  of  statutory  recognition,  but  enforced 
by  the  comity  of  nations,  is  that  the  law  of  the  domicile  of  the  owner 
should  govern  his  contracts  as  to  personal  property  and  the  distri- 
bution of  that  property  when  he  dies.  Hence,  it  is  argaed  that  as 
the  law  of  France,  the  domicile  of  the  testator,  gives  the  natural 
<;hild  one -half  the  property  of  his  father  who  leaves  collateral  heirs, 
that  law  and  not  our  Code  must  control  the  distribution  of  the  mov- 
ables of  the  succession  in  Louisiana,  the  argument  conceding  that 
our  law  governs  the  right  of  inheritance  to  all  immovable  property 
liere.  The  principle  that  gives  the  foreign  law  operation  in  any 
•other  country,  based  entirely  on  international  comity,  is  subject  to 
•exceptions.  The  personal  capacities  and  disabilities  fixed  by  the 
law  of  the  domicile  of  the  party,  as  a  general  rule,  will  operate  on 
him  in  other  countries,  yet  even  these  personal  laws  are  not  enforced 
by  the  courts  of  other  countries  when  that  enforcement  would  preju- 
dice the  lights  or  interests  of  their  citizens.  Again,  the  foreign  law 
will  not  be  enforced  by  the  courts  of  another  country  in  aid  of  a  con  - 
tract  made  abroad,  when  the  rights  of  the  citizens  of  the  country  in 
which  the  enforcement  is  songht  would  suffer,  although  the  property 
within  that  country,  the  subject  of  the  contract,  is  movable.  Story, 
Oonflict  of  Laws,  Sees.  23,  26,  550,  886,  862;  Olivier  vs.  Townes, 
2  N.  S.  93;  Saul  vs.  His  Creditors,  5  N.  S.  597;  Lee  vs.  Creditors,  2 
An.  603. 

If  these  exceptions  exist  to  the  operation  of  the  foreign  law,  on 
property  in  another  country,  it  is  not  easy  to  appreciate  why  the 
foreign  law,  utterly  opposed  to  the  spirit  an  i  policy  of  our  legislation, 
should  be  admitted  by  our  courts  to  control  the  distribution  to  the 
heirs  of  the  deceased  of  movable  property  here,  merely  because 
the  deceased  was  domiciled  in  the  country,  the  laws  of  which  it 
is  proposed  to  sabstitute  for  oar  own.  In  the  argument  for  the 
natural  child,  it  is  urged  that  our  Code  recognizes  his  heirship, 
and  hence  the  inference  is  sought  to  be  supported  of  no  difference 
in  the  policy  of  France  and  Louisiana  on  that  sabject.  The 
difference,  in  our  view,  is  radical.  Under  the  Napoleon  Code  the 
natural  child  is  placed  on  a  footing  of  equality  as  respects  the 
right  of  inheritance  with  the  brothers  and  sisters  of  the  deceased. 
Our  Code,  on  the  contrary,  excludes  the  natural  child  from  any 
inheritable  right  to  the  succession  of  the  father,  unless  his  suc- 
cession would  otherwise  go  to  the  State,  and  the  Code  thus  viewing 


FORTY-NINTH  ANNUAL  REPORTS,  1897.  629' 

Snocesafon  of  Petit. 

the  natural  child,  places  him  under  the  rubric  of  the  Code  of  irreg' 
ular  heirs.  Arts.  757,  912  et  seg.  If  in  this  case,  then,  we  are  to  give 
effect  to  the  French  law,  we  disregard  the  spirit  and  text  of  the  Coder 
as  well  as  the  pnblic  policy,  the  basis  of  onr  law^on  this  sabject;  in 
thns  deviating  from  oar  policy  and  legislation  we  deny  the  right  of 
inheritance  our  Oode  confers  on  two  of  our  citizens  included  among^ 
the  collateral  heirs  of  the  deceased :  we  enforce  to  their  prejudiee 
a  title  utterly  repugnant  to  our  system  and  derived  solely  from  the 
foreign  law  and  the  force  given  to  it,  as  is  claimed  by  the  comity 
dne  from  one  to  another  State.  We  are  not  aware  of  any  case  in 
which  international  comity  has  been  thus  applied. 

The  types  of  decisions  of  the  class  cited  in  the  briefs  in  support  of 
the  claim  of  the  natural  child  are  numerous.  The  courts  of  one 
country  charged  with  the  administration  of  an  estate,  the  principal 
administration  being  conducted  in  the  courts  of  another  country,  the 
domicile  of  the  deceased,  will  in  a  spirit  of  comity  direct  the  trans- 
miasion  of  the  succession  funds  to  the  foreign  country  for  administra- 
tion there,  but  not  until  the  claims  of  our  own  citizens  are  satisfied. 
Debts  for  many  purposes  will  be  deemed  to  follow  the  owner  and  be 
controlled  by  the  law  of  his  domicile.  Succession  of  Alice  Packwood, 
9  Rob.  443.  In  a  contest  •between  heirs  all  foreign  our  courts  will 
ascertain  their  rights  in  respect  to  movable  property  here  by  the 
standard  of  the  law  of  their  foreign  domicile,  as  was  well  illustrated 
in  the  leading  case  of  the  heirs  of  Kosciusko.  Ennis  vs.  Smith,  14^ 
Howard,  400.  The  right  of  a  foreign  administrator  to  control  per- 
sonal property  will  be  recognized  when  no  prejudice  to  onr  citizens 
is  operated.  In  these  classes  of  cases  and  others  in  which  there  is 
no  right  asserted  affecting  our  own  citizens  or  repugnant  to  our  law 
and  public  policy,  our  courts  will  give  effect  to  the  foreign  law  in 
Bnbjecting  to  its  operation  movable  property  here.  To  all  the  case» 
cited  on  behalf  of  the  natural  child  we  have  given  attention  and  we 
have  endeavored  to  indicate  the  difference  in  principle  between  that 
applied  in  those  cases  and  that  involved  in  this  case. 

We  are  not  at  liberty  to  enforce  in  this  case  the  foreign  law,. 
because,  in  our  view,  the  comity  of  States  does  not  exact  the  rec- 
ognition by  the  courts  of  one  country  of  the  title  of  an  heir  based  on 
the  foreign  law  opposed  to  our  own  law  and  detrimental  to  our  own 
citizens,  if  enforced.  We  think  that  in  the  discussion  of  the  subject 
by  the  jurists  the  limit  of  comity  we  have  indicated  finds  recogni- 
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tion.  In  our  own  jarispradence  with  no  direct  adjadlcation  on  the 
particular  phase  presented  in  this  case,  we  have  expressions  carry- 
ing great  significance  against  admitting  the  foreign  law  to  interfere 
with  the  distributioh  to  heirs  our  Code  establishes,  although  the 
property  is  movable  and  the  owner  had  his  domicile  in  the  foreign 
country.  Thus  the  husband,  who  under  the  common  law  becomes 
entitled  to  the  personal  property  of  his  wife,  or  to  a  part  of  it,  in 
one  case  to  be  found  in  our  reports,  endeavored  to  assert  against 
the  heirs  under  our  law  his  right  here,  based  on  the  foreign  law  to 
movable  property  of  the  deceased  wife,  under  administration  here. 
The  claim  was  denied,  but  the  authority  of  the  case  is  weakened  by 
the  view  expressed  that  the  title  of  the  husband  was  not  complete 
under  the  foreign  law.  Marcenado  vs.  Sertoli,  2  An.  980.  Mar- 
cenado  vs.  Mordella,  10  An.  772.  The  tendency  of  the  decision  is, 
however,  against  the  title  claimed  under  the  foreign  law  opposed  in 
that  case  to  the  order  of  heirship  our  law  establishes,  but  not  exhib- 
iting that  different  and  more  impressive  phase  of  repugnance  to  our 
Code  manifest  by  the  foreign  law  we  are  called  on  in  this  case  to 
enforce.  There  is  the  greater  reason  to  deny  the  operation  here  of 
the  foreign  law. 

There  is  another  view.  Our  Code  gives  effect  to  wills  made  out  of 
the  State  on  movable  property  within  the  State.  There  is  no  will  in 
this  case ;  that  made  in  France  having  been  annulled.  When  our 
courts  carry  into  effect  the  testament  made  abroad  we  execute  the 
will  of  the  deceased,  not  the  foreign  law.  When  there  is  no  will, 
subject  to  such  modifications  as  international  comity  demand,  our 
courts  enforce  our  law  in  distributing  property  within  our  jurdisdio  - 
tion  to  the  heirs  of  the  deceased  owner.  It  is  the  law,  therefore,  of 
Louisiana  that  must  be  applied  in  this  case,  and  that  application  is 
made  by  the  judgment  before  us  on  this  appeal.  Oivil  Oode,  Article 
10,491. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  affirmed  with  costs. 


\m^  No.  12,269. 

Anheusbb-Bubch  Brbwinq   Association  vs.   Jambs   MoGowak. 

The  defendant  had  waived  citation,  bat  not  the  legal  delays.   The  default  was 
prematurely  entered. 
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Tbere  was  nothing  Irregular  about  the  waiver  of  the  oitatlon  and  nothing  to  give 
rise  to  a  presumption  that  the  defendant  confessed  judgment,  or  admitted  the 
correctness  of  the  demand. 

The  court  had  Jurisdiction.  A  Judgment  can  not  be  impeached  in  any  collateral 
proceedings  on  account  of  errors  or  irregularities  not  Jurisdictional. 

A  premature  Judgment  by  default  was  not  an  absolute  nullity. 

In  tills  suit  by  the  wife  against  the  husband  for  separation  of  property,  there  was 
nothing  to  show  that  the  judgment  was  procured  with  fraudulent  intent.  The 
inaotlTlty  and  silence  of  the  husband.  In  the  matter  of  Irregularities  in  the 
case,  has  no  greater  effect  than  such  conduct  of  any  other  debtor  sued  would 
have.  There  was  nothing  done  in  contravention  of  a  prohibitory  law  (whose 
chief  object  is  public  utility),  from  which  individuals  can  not  derogate. 

The  Irregularity  did  not  go  to  the  Jurisdiction;  the  Judgment  was,  therefore,  not 
assailable  collaterally,  although  procured  by  the  wife  against  her  husband.  - 
Objection  to  '*  defect  of  form."  not  Jurisdictional,  could  not  be  urged  in  the 
intervention  proceedings. 

APPEAL  from  the  Civil  District  Ooart  for  the  Parish  of  Orleans. 
ThSardy  J. 


/ 


Bernard  Titchej  D,  B.  H,  Ckaffe  and  John  Dymond^  Jr.,  for  Plain- 
tiff, Appellee. 


Farrar^   Leake   db  Lemle  and    Thomas  J,    Semmes  for  Mrs.  Mary 
McGowan,  Third  Opponent,  Appellant. 


Argaed  and  submitted  February  1,  1897. 
Opinion  handed  down  February  15,  1897. 
Rehearing  refused  April  12,  1897. 


The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  The  plaintiff,  in  execution  of  its  judgment  against 
Che  defendant,  caused  the  seizure  of  real  estate  to  which  his  wife 
held  title  of  record. 

The  defendant's  wife  intervenedy  setting  forth  that  she  was  sepa- 
rate in  property  by  judgment  rendered  in  the  suit  styled  Mary 
McQowan  vs.  James  McGowan,  husband,  and  claimed  the  property 
acquired  in  her  name,  with  separate  and  paraphernal  funds  since  the 
separation. 

The  plaintiff  denied  that  she  obtained  a  valid  judgment  against  her 
husband  decreeing  her  separate  in  property,  because  it  was  rendered 
CD  the  confirmation  of  a  default  prematurely  taken. 
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It  appears  that  the  plaintiff  was  a  creditor  of  the  defendant's  has- 
band  before  the  date  snit  was  instituted  by  the  wife  for  a  separation^ 
of  property.    This  is  not  disputed  by  any  one. 

The  facts  are:  In  the  snit  for  a  separation  of  property,  the  defend- 
ant was  not  cited.  He  accepted  service,  waived  citation,  bat  did' 
not  waive  the  legal  delays.  The  suit  was  filed  on  January  20,  1894  ;- 
the  plaintiff  was  authorized  by  the  court  to  institute  the  proceedinRS 
for  separation  of  property  on  January  22,  1894.  A  default  was  en- 
tered on  the  25th  of  that  month,  and  the  judgment  was  rendered  on. 
the  7th  of  February  following,  on  a  motion  to  confirm  the  default. 

The  real  estate  under  seizure  was  acquired  by  her  since  the  sepa- 
ration.    She  bought  it,  she  averred,  with  her  own  paraphernal  funds- 

The  final  paragraph  of  an  agreement  in  the  case  reads : 

'^  If  the  judgment  of  separation  be  held  invalid  the  judgment  oa 
the  whole  case  is  to  go  against  her  (opponent)  and  the  property 
seized  is  to  be  sold  for  account  of  the  seizing  creditors.  If  on  the 
other  hand  it  be  in  her  favor,  on  that  issue  then  the  case  shall  be 
reinstated  and  be  in  the  same  position  as  if  this  agreement  had  never 
been  entered  into  except  as  to  the  issue  of  separation." 

The  grounds  of  attack  of  the  judgment  are : 

First,  that  it  was  a  consent  judgment. 

Second,  that  it  was  an  absolute  nullity,  because  it  was  rendered  on« 
a  default  prematurely  taken. 

The  wife,  Mrs.  McGowan,  sought  to  meet  the  attack  by  urging 
that  the  nullity  is  not  absolute,  but  relative,  and  that  it  can  not  be  in- 
voked collaterally  by  a  plaintiff,  a  third  person. 

The  court  a  qua  decided  that  the  judgment  rendered  in  favor  of 
the  wife  against  her  husband  was  an  absolute  nullity  and  the  inter- 
vener has  appealed. 

The  plea  urged  by  the  plaintiff,  that  the  husband  consented  to  the- 
judgment  rendered  in  favor  of  his  wife,  is  the  first  before  us  for  owr 
determination. 

With  reference  to  the  acceptance  of  service  and  waiver  of  citation,. 
it  was  not  a  waiver  of  delays  for  pleading;  it  did  not  authorize  a 
judgment  of  default  before  the  expiration  of  the  ordinary  ten  days- 
from  the  service  of  citation. 

Under  the  clear  terms  of  the  law,  as  we  interpret,  it  is  as  if  suit 
had  commenced  by  actual  service  of  citation.  Ordinarily  there- 
should  not  be  given  any  greater  effect  to  the  acceptance  of  service,. 
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particularly  when  the  delays  are  not  waived,  than  if  the  suit  had  been 
commenced  by  citation  and  service  of  copy  of  the  petition.  ItfoN 
lows,  then,  that  it  is  as  if  an  actual  service  had  been  made  instead  ot 
a  waiver.    Powlis  vs.  Oook  and  Goldstein,  28  An.  547. 

We  translate  from  Baudry-Lacantinerie,  Vol.  3,  p.  116:  "  A  de- 
mand for  a  separation  of  property  must  be  addressed  to  the  court 
alone  authorized  to  grant  it.  It  can  not  result  from  any  agreement 
between  the  spouses.  This  was  the  natural  consequence  arising 
from  the  immutability  of  conventions  at  time  of  marriage." 

The  wife's  petition  was,  in  the  case  before  us,  addressed  to  com- 
petent judicial  authority.  The  decree  was  not  based  upon  any 
agreement. 

Passing  to  the  default  whiph  was  prematurely  entered,  the  plain - 
tiflF  insists  that  a  judgment  of  confirmation  of  such  a  default  was  void, 
and  that  if  it  is  not  void,  but  voidable,  it  can  not  be  the  basis  of  any 
right  against  one  who  was  a  creditor  at  the  date  that  it  was  obtained* 
The  absolute  nullity  of  the  judgment  vel  non  is  the  important  qnes* 

Where  no  notice,  either  actual  or  constructive,  is  given  to  a  defend-^ 
ant,  the  decision  rendered  against  him  is  void ;  if  the  decision  was* 
rendered  before  the  delays  have  elapsed  within  which  he  was  cited 
to  answer,  in  our  judgment  the  same  result  would  follow.  The  court 
would  not  have  been  seized  with  jurisdiction. 

It  is  different  as  to  a  default.  The  court  had  jurisdiction,  although 
it  was  not  taken  and  minute  entry  made  as  required.  A  judgment 
can  not  be  impeached  in  any  collateral  proceeding  on  account  of 
errors  or  irregularities,  not  jurisdictional.  In  our  judgment  the  pre- 
mature entry  of  a  default  is  not  an  illegality  going  to  the  jurisdic- 
tion. 

Jurisdiction  had  attached  by  the  fact  that  there  was  of  record  a 
waiver  equal  in  effect  to  the  service  of  a  citation  and  that  the  legal 
delays  had  elapsed  when  the  judgment  was  rendered.  Although  the 
delays  given  in  the  citation  had  not  elapsed,  the  Supreme  Oourt  of  the 
United  States  in  White  vs.  Grow,  110  U.  8.  188,  held  that,  in  its 
opinion,  the  court,  **  having  jurisdiction  to  render  the  judgment,^ 
and  having  rendered  it,  the  law,  when  the  judgment  is  collaterally 
attacked,  will  make  all  presumptions  necessary  to  sustain  it. "  Citing^ 
Grignon  vs.  Astor,  2  How.  819.  <<  The  defendant  being  in  court  was 
bound  to  take  notice  of  its  proceedings,  and  might  have  corrected 
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the  error  at  any  time  dnriog  the  term.''  Adhering  to  onr  own  jaris- 
prudence,  our  views  are  not  as  far  reaching.  We  think  that  citation 
and  delays  expressed  in  the  citation  are  needful  to  the  court's  juris- 
diction. 

We  quote  from  the  decision  only  because  the  reasoning  applies  here 
with  special  force. 

In  a  case  in  Iowa  (Oorroh  vs.  Wilson^  26  Iowa,  116)  the  court 
held  upon  the  same  principle  as  the  case  cited  ubi  supra  that  the 
fact  that  the  defendant  was  not  served  the  number  of  days  required 
by  law  did  not  render  the  judgment  void. 

The  defendant  in  the  case  before  us  was  informed  of  the  remedy 
sought  and  the  time  and  place  where  he  was  required  to  appear. 

With  reference  to  prematurity,  in  Mitchell  vs.  Allen,  14  P.  497, 
498,  it  was  held:  <'  A  judgment  thus  rendered  is  irregular  only.  It 
might  have  been  set  aside  by  motion  or  upon  proceedings  in  error, 
but  the  judgment  is  not  vulnerable  to  a  collateral  attack." 

In  this  court  Judge  Martin,  for  the  court,  held  that  a  defect  in  the 
proceedings  occasioned  by  the  want  of  a  judgment  by  default  was 
not  an  absolute  nullity.     Seymour  vs.  Oooley,  9  La.  72-79. 

In  the  discussion  of  the  issues  this  brings  us  to  the  question  of 
fraud. 

It  is  settled  that  a  creditor  may,  in  a  collateral  proceeding  show 
that  a  judgment  was  procured  through  the  fraudulent  contrivance 
Qf  the  debtor  or  complicity  of  both  parties  with  a  design  to  defraud 
him.  A  dishonest  and  collusive  ju  gment  is  open  to  attack  when  it 
comes  in  conflict  with  creditors.  Fraud  at  no  time  can  stand,  even 
robed  in  a  judgment. 

But  we  are  not  informed  by  the  evidence  in  the  case  before  us 
that  a  judgment  was  confessed  by  the  husband  in  favor  of  the  wife, 
,or  that  it  was  procured  with  fraudulent  intent.  In  either  case  the 
judgment  would  be  void  against  third  persons  to  the  extent  of  the 
confession  or  the  fraud. 

.  Lastly,  the  seizing  creditor,  conceding  that  the  passive  assistance 
of  the  debtor  would  not  be  fatal  in  ordinary  proceedings,  urges  that 
the  inactivity  of  the  husband  is  fatal  in  cases  of  suits  of  separation 
by  wife  against  her  husband,  because  of  the  express  provision  of  the 
Oode,  and  that  the  law  imposes  upon  the  wife  the  harden  of  proving 
the  validity  of  her  judgment,  and  for  that  reason  a  relative  nullity 
is  as  fatal  as  an  absolute  one. 
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It  is  well  settled  that  the  wife,  to  recover  a  jads:ment,  mast  estab- 
lish the  facts  apon  which  her  demand  is  founded,  by  proof  indepen- 
dent of  any  avowal  of  the  husband.  After  she  has  recovered  judg- 
ment against  her  husband  his  creditors  may,  in  loco  debitorUj  if  the 
judgment  is  prejudicial  to  their  Interest,  assail  the  Judement  collat- 
erally. They  are  not  concluded  by  the  evidence  upon  which  it  was 
rendered.     Powlis  vs.  Cook,  28  An.  646. 

If  there  is  one  opinion  extending  that  principle  to  the  irregulari- 
ties of  a  judgment  it  has  escaped  our  researches. 

We  mean  by  irregularity,  at  this  point,  mistake  in  the  rendition  or 
entry  of  a  judgment,  as  when,  for  instance,  no  default  had  been  pre- 
viously entered. 

Although  the  law,  quite  properly,  seeks  to  shield  the  rights  of 
creditors  in  matter  of  the  separation  of  property  between  the  hus- 
band and  wife,  it  has  never  differenced  the  effect  of  the  inactivity  of 
the  husband,  when  sued,  from  that  of  any  other  debtor  when  sued. 
Why  should  the  wife's  right  in  this  respect,  in  the  absence  of  a  posi- 
tive law,  be  less  than  the  right  of  any  other  creditor?  His  inaction  is 
not  in  se  an  error,  in  so  far  as  relates  to  jurisdiction,  or  a  wrong  in 
so  far  as  he  is  personally  concerned. 

There  was  nothing  done  or  omitted  in  contravention  of  a  prohibi- 
tory law  in  which  the  pain  of  nullity  is  provided  for  its  infraction. 

There  was  nothing  done  or  omitted  in  contravention  of  a  prohibi- 
tory law,  silent  as  to  possible  resulting  nullity. 

There  was  nothing  done  or  omitted  in  antagonism  of  law  In  a  mat- 
ter of  public  interest,  or  in  a  matter  involving  a  question  of  good 
conscience. 

In  France  the  following  principle  is  controlling:  <<Aucun  exploit 
on  acte  de  procedure  ne  pourra  6tre  declare  nul  si  la  nullite  n'en  est 
pas  formellement  prononc6  par  la  loi."  Bouvier,  Code  de  Pro- 
cedure, p.  61. 

It  is  true  that  framers  of  our  Code  have  not  adopted  the  method 
of  the  Napoleon  Code  on  this  subject,  but  chose  in  lieu  the  principles 
of  the  fathers  of  the  civil  law  as  set  forbh  in  their  maxims;  under 
which  it  has  been  held  that  acts  in  contravention  of  law,  when  in  a 
matter  of  public  interest,  are  null.  In  a  matter  of  private  interest, 
imtagonism  between  the  law  and  the  act  is  not  in  itself  an  absolute 
nullity.  It  is  necessary  in  public  interest  that  the  court  should  have 
bad  jurisdiction  of  the  person  and  the  subject  matter.    Defects  of 


686  SUPREME  OOURT  OF  LOUISIANA. 

Konrad  vs.  Gasaalty  and  Surety  Co. 

form,  where  there  is  no  fraud  or  ill  practice,  is  not  cause  sufficient  to 
pronounce  a  judgment  absolutely  void,  procured  before  a  court  of 
competent  jurisdiction. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  District  Oourt  be  and  the  same  is  hereby  annulled,  avoided 
and  reversed. 

It  is  decreed  that  this  case  be  and  it  is  reinstated ;  that  it  be  re- 
manded to  the  lower  court,  to  be  proceeded  with  as  the  law  pro- 
vides, the  plaintiff  and  appellee  to  pay  costs  of  appeal. 


No.  12,414. 

Malvina  Konrad   vs.   Union   Casualty   and    Surety  Oo,,    of 

St.  Louis,  Mo. 

The  action  was  brought  upon  a  policy  of  accident  Insurance. 

J^Totice  0/2>ealA.— Plaintiff,  under  the  circumstances  of  the  case,  gave  notice  of 

death  sufficiently  in  time. 
Proof  of  Catue  of  I>ea<A.— The  policy  did  not  require  as  a  condition  precedent  to 

recovery  by  the  beneficiary,  proof  positive  and  direct  of  the  cause  of  death* 

as  is  required  in  some  casualty  and  surety  companies.    Proof  not  oonoluslve 

that  death  was  result  of  natural  causes  or  design. 
There  was  enough  to  prove :  death  was  the  result  of  accident  rather  than  natural 

causes  or  design. 

APPEAL  from  the  Oivil  District  Court  for  the  Parish  of  Orleans. 
King,  J. 


Rogers  &  Dodda  for  Plaintiff,  Appellee : 

Cited:  Kentzlervs.  American  Mutual  Accident  Association,  60 N. 
W.  1002;  Anoka  Lumber  Co.  vs.  Fidelity  and  Casualty  Co.,  65  N.  W. 
854;  Leman  vs.  Manhattan  Life  Ins.  Co.,  46  An.  1189;  May  on  In- 
surance, Vol.  1,  par.  825;  Malory  vs.  Travellers  Ins.  Co.,  47  N.  Y. 
410;  7  An.  Rep.  410;  188  111.  556. 


Howe,  Spencer  A  Cocke  for  Defendant,  Appellant : 

Cited:  Sherwood  vs.  Ins.  Co.,  10  Hun.  (N.  Y.)  598;  Railway  Ass. 
Co,  vs.  Burwell,  44  Ind.  464;  127  U.  8.  661;  Merritt  vs.  Preferred 
Accident  Ins.  Co.,  98  Mich.  888;  Tennantvs.  Travellers  Ins.  Co.,  81 
Fed.  Rep.,  p.  822. 
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Argaed  and  sabmitted  March.  18,  1897. 
Opinion  handed  down  March  29,  1897. 
Rehearing  refused  AprU  12,  1897. 


The  opinion  of  the  coart  was  delivered  by 

Bbbaux,  J.  Plaintiff,  beneficiary  of  a  policy  of  accident  insur- 
ance, brought  this  action  to  recover  the  amount  of  the  policy. 

The  grounds  of  defence  are  three : 

First — No  notice  of  death  was  served  within  the  time  contemplated 
by  the  policy. 

Second — A  special  and  general  denial  that  the  death  of  the  assured 
was  caused  by  any  accident  covered  by  the  policy. 

Third — ^That  the  assured  committed  suicide. 

The  policy  was  issued  in  October,  1895.  It  covered  bodily  injuries 
sustained  through  external  violent  and  accidental  means,  and 
stipulated  that  if  death  resulted  within  ninety  days  from  such 
injuries,  independently  of  all  other  causes,  the  company  would  pay 
the  amount  of  the  policy  to  plaintiff,  who  was  his  sister.  The 
insured  and  insurer  agreed  that  immediate^written  notice  would  be 
given  to  the  general  agency  issuing  the  policy  or  to  the  company  at 
St.  Louis,  Missouri,  on  blanks  provided  for  the  purpose,  of  any  acci- 
dent and  injury  for  which  a  claim  is  to  be  made,  with  full  particu- 
lars; that  affirmative  proof  of  death  or  loss  of  limbs,  or  of  sight,  or 
of  duration  of  disability  would  be  furnished  to  the  company  within 
two  months  from  time  of  death,  or  of  loss  of  limb,  or  of  sight,  or  of 
termination  of  disability. 

The  insured,  Edward  B.  Konrad,  left  West  End  on  the  morning  of 
the  24th  of  February,  1896,  in  a  skiff.  A  sailor  from  the  shore  of  the 
basin  pleasantly  remarked  to  the  young  man,  who  was  leisurely  and 
awkwardly  pulling  the  boat  to  the  lake,  ''  that  he  was  not  much  of  a 
hand"  at  rowing  a  boat.  To  this  he  made  some  answer,  and  began 
to  pull  as  one  accustomed  to  rowing.  He  said  something  about  the 
weather,  and  asked  where  the  best  fishing  banks  were,  and  went  out 
of  the  basin  and  turned  westward  into  the  lake. 

About  half  past  9  of  the  day  before  mentioned,  another  witness 
saw  a  young  man  in  his  shirt  sleeves,  his  hat  off,  rowing  toward 
West  End.  **  He  was  pulling  a  good  ordinary  stroke,"  said  the  wit- 
ness.   He  was  about  two  miles  from  the  main  shore.     It  had  been 
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quite  foRxy  daring  the  early  morning.  It  was  clearing  off  when 
witness  passed  him.  Subsequently,  daring  the  forenoon  of  the  day, 
a  trapper,  on  his  return  from  his  asual  daily  work,  saw  a  skiff  on  the 
lake,  about  a  mile  from  West  End.  The  young  man's  coat  and  hat 
were  in  the  skiff,  and  a  small  can  of  bait.  When  the  skiff  was  found 
no  one  believed  among  the  fishermen  at  the  lake  that  the  yoang  man 
was  drowned ;  it  was  thought  that  he  had  gotten  out  of  his  boat  and 
had  gone  ashore ;  no  search  was  made  for  him  on  that  day.  About 
fifteen  days  afterward  his  body  was  found  floating  in  the  lake,  about 
four  miles  from  West  End. 

The  evidence  does  act  indicate  that  prior  to  the  date  of  his  death 
the  assured  had  suicidal  intent. 

The  certificate  of  the  coroner  stated  that  drowning  was  the  cause 
of  death.  The  plaintiff  forwarded  her  affidavit  to  the  defendant 
company,  stating  that  she  was  not  aware  until  April  20,  1896,  that 
the  deceased  held  a  policy  in  the  defendant  company. 

In  answer  to  plaintiff's  demand  of  payment,  the  agent  wrote  to 
the  plaintiff  informing  her  that  on  account  of  delay  in  giving  notice 
of  death  the  company  disclaimed  liability;  in  other  words,  that  the 
delay  was  in  violation  of  the  policy  contract. 

The  District  Court  gave  judgment  in  favor  of  the  plaintiff. 

The  defendant  took  a  suspensive  appeal. 

The  first  ground  of  defence  is  that  immediate  notice  of  death  was 
a  condition  precedent  to  recovery  and  that  it  was  no  excuse  in  this 
respect  that  the  beneficiary  was  not  aware  of  the  policy. 

The  verity  of  plaintiff's  affidavit,  in  wliich  she  declared  that  she 
did  not  know  of  the  policy  in  her  favor,  and  that  she  only  found  it 
the  day  prior  to  the  date  of  notice,  is  not  questioned. 

The  principles  governing  fire  insurance  companies  in  the  matter  of 
the  nullity  of  the  contract  of  insurance,  the  forfeiture  of  the  policy 
and  conditions  precedent  to  a  recovery  upon  a  policy  apply  as  well 
to  a  contract  of  insurance  against  accident ;  except  if  there  is  some 
modification  or  change  in  the  stipulations. 

The  time  of  notice  is  specified  in  fire  insurance  policies.  The 
langu^e  of  the  condition  usually  reads,  as  in  the  case  of  life  or  acci* 
dent  policies  <*  immediate  notice  to  be  given."  The  weight  of  the 
decisions,  as  we  have  read  them,  does  not,  under  all  circumstances, 
require  immediate  notice  as  a  precedent  condition.  The  words 
'<  immediate  "   and   *<  forthwith,"    <<  as  soon  as  possible  "   used  in 
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policies  are  not  always  taken  literally.  It  will  meet  the  require- 
ment, says  May,  in  his  work  on  Insurance,  Sec.  462,  ''  if  g^iven  with 
due  diligence  nnder  the  circumstances  of  the  case  and  without  un- 
necessary and  unreasonable  delay."  *'  To  give  the  word  a  literal 
interpretation  would  in  most  cases  strip  the  insured  of  all  hope  of 
indemnity  and  policies  of  insurance  would  become  engines  of  fraud." 

We  are  informed  by  this  text  writer  that  notice  wichin  eight  days 
after  the  fire,  and  within  five  days  after  it  come  to  the  knowledge  of 
the  insured  has  been  held  reasonable.  In  another  case  that  notice 
was  reasonable  where  the  fire  happened  on  the  tenth  and  notice  of 
loss,  dated  the  eleventh,  reached  the  insurance  office  on  the  fifteenth. 

But  that  a  delay  of  four  months  in  one  case ;  of  eleven  days  in 
another,  there  being  no  sufficient  excuse  therefor,  has  been  held  to 
be  unreasonable.  To  decide  that  one  was  not  fully  diligent  and  that 
she  lost' her  right  as  a  beneficiary,  because  she  did  not  give  notice  of 
a  policy  of  which  she  knew  nothing,  would  be  more  strict  and  exigent 
than,  in  our  opinion,  the  language  of  the  policy  required.  There 
was  timely  notice  given  after  the  fact  of  insurauce  came  to  the 
knowledge  of  the  plaintiff.  The  delay  in  finding  the  policy  was  not 
strange  and  unexplainable.  On  the  contrary,  it  appears  to  have  been 
entirely  consistent  with  good  faith. 

The  case  of  the  Provident  Life  Insurance  Company  vs.  Baum,  29 
Indiana  Rep.,  pp.  2^6-241,  was  an  action  on  an  accident  insurance 
policy.  The  court  said  in  answer  to  the  complaint  that  notice  was 
not  given  in  time,  that  the  law,  as  stated  in  Augell  on  Fire  and  Life 
Insurance,  is  that  ^^  there  must  be  no  unnecessary  delay,  nothing 
which  the  law  calls  laches." 

Applying  the  interpretation  to  the  contract  in  case  of  notice  to  the 
underwriters  of  a  loss  by  fire,  the  court  held  that  the  terms  *'  forth- 
with "  and  ''as  soon  as  possible"  in  the  policy  of  insurance,  after 
the  accident,  are  not  to  be  taken  in  a  severe  literal  sense,  but  mean 
with  due  diligence  or  without  unnecessary  procrastination  or  delay. 

We  pass  to  the  next  objection  urged  by  the  defendant  that  the 
plaintiff  can  not  recover  except  upon  some  affirmative  proof  that  the 
death  of  Edward  B.  Konrad  was  caused  by  an  accident  insured 
against  and  covered  by  the  policy — that  is,  by  external,  violent  and 
accidental  means,  of  which,  the  defendani  contends,  the  record  con- 
tains no  proof. 

This  ground  of  defence  rendered  it  necessary  to  carefully  consider 
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the  conditions  of  the  agreements  endorsed  on  the  reverse  of  the  pol- 
icy. It  devolved  apon  the  insured,  in  case  of  accident  not  resulting 
in  death,  to  furnish  affirmative  proof  of  loss  of  limb  or  of  sight.  In 
case  of  death  it  was  incumbent  upon  the  beneficiary  to  furnish  affirm  - 
ative  proof  of  death,  but  direct  and  positive  proof  that  death  or 
personal  injury  was  caused  by  external  violence  and  accidental 
means  was  not  one  of  the  conditions.  This  question  was  left  to  a 
decision  under  the  rules  of  evidence.  The  necessity  of  giving  notice 
of  death  does  not  include  notice  of  the  cause  of  death,  nor  does  the 
necessity  of  proving  death  affirmatively  cover  affirmative  proof  of 
the  causes  of  death.  The  insurance,  it  is  true,  was  against  bodily 
injuries  sustained  through  external,  violent  and  accidental  means. 
These  may  be  considered  established,  although  a  plaintiff  may  not 
have  furnished  direct  and  positive  proof  of  the  facts  as  required  by 
some  of  the  policies  issued  by  some  casualty  and  surety  companies. 
If  it  be  manifest  that  death  was  neither  occasioned  by  natural  causes 
nor  by  the  deceased  himself,  it  at  once  becomes  evident  that  the 
^*  violent  and  accidental  "  must  be  considered  as  cause. 

We  are  brought  to  the  defence  that  the  assured  committed  suicide 
and  that  death  by  suicide  was  expected  from  the  risk  covered  by  the 
policy. 

Death  by  accident  is  defined  an  unexpected  event  not  according 
to  the  usual  course  of  things;  applying  this  definition  it  has  been 
held  that  where  a  person  is  drowned  while  bathing  it  is  accidental 
death,  although  no  proof  is  offered  of  the  circumstances. 

Trew  vsl  Railway  Passenger  Association,  6  Hurlstone  &  Norman, 
839.  Also  where  the  insured  fell  in  a  fit  in  shallow  water  and  was 
drowned  it  was  held  to  be  a  death  by  external  and  material  causes. 

In  the  case  in  hand  there  is  no  direct  proof  of  the  cause  of  death. 
The  indications  are  that  the  insured  was  drowned. 

Without  more  proof  it  woul<^be  difficult  to  conclude  that  he  delib- 
-erately  destroyed  himself.  The  natural  presumption  arising  from 
the  love  of  life  of  itself  negatives  all  idea  of  suicide.  The  one 
destroying  himself  is  guilty  of  a  moral  crime  with  which  his  memory 
should  not  be  made  to  suffer,  unless  proof  is  evident. 

We  conclude  that  the  evidence  does  not  sustain  the  defence  that 
be  committed  suicide. 

In  the  second  place  that  he  did  not  die  a  natural  death. 

The  good  health  of  the  assured  and  the  circumstances  preceding 
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the  death  do  not  tend  to  establish  the  theory  that  death  resulted 
from  natural  causes. 

It  may  be  logically  inferred,  indeed  it  must  be  inferred,  as  it  was 
not  a  natural  death,  or  a  suicide,  that  the  death  was  caused  by 
external  violence  and  accidental  means.  There  was  enough  to  prove 
that  death  was  the  result  of  accident  rather  than  design  or  natural 
causes. 

It  is  therefore  ordered,  adjadged  and  decreed  that  the  judgment 
appealed  from  is  affirmed. 


No.  12,895.  »  

Citizens  and  Taxpayebs  op  Natchitoches  Pabish  vs.  The  Boabd         105  438 

106    5U 


OF  Supervisobs  op  the  Parish  op  Natchitoches. 


Pierson  A  Porter  and   Scarborough  &  Carver  for  Plaintiffs,  Appel- 
lants. 


PhanoT  Breazealej  District   Attorney,    and  Thos,  P.  Chaplin^  City 
Attorney,  for  Defendants,  Appellees. 


Argued  and  submitted  February  16,  1896. 
Opinion  handed  down  March  1,  1897. 
Rehearing  refused  April  12,  1897. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  facts  of  this  case  are,  that  an  election  was  held  in 
41 
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A  QuesHan  0/ Law.— The  construction  of  Sec.  1211   of  the  Revised   Statutes,  as  l^-. — ^i 

amended  by  Art.  76  of  1884,  was  involyed. 

f7«c<ioR.— Ix>cal  option  is  not  limited  to  parish  action.  The  election  held  In  cities 
and  towns  under  police  jury  ordinances  has  the  same  effect  as  relates  to  the 
cities  and  towns  as  If  it  had  been  held  by  authority  of  the  cities  and  towns. 
As  in  the  latter  case,  the  cities  or  towns  would  have  the  right  to  order  another 
election  to  decide  as  to  local  option  at  the  end  of  the  year;  they,  the  cities  and 
towns,  have  the  same  authority  It  the  election  has  been  held  within  their 
respective  imits  by  the  police  jury. 

A  PPEAL  from  t\ie  Tenth  Judicial  District  Court  for  the  Parish  of 
^    Natchitoches.     Cullom,  Jr.,  J. 
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the  parish  of  Natchitoches,  which  resulted  agaidst  the  issue  of  licenses- 
for  the  sale  of  intoxicating  liquors,  and  the  police  jury  passed  ordi- 
nances prohibiting  the  sale  of  liquors.  The  election  thus  carried  wa& 
ordered  in  1896. 

The  police  jury  subsequently  passed  an  ordinance  calling  a  special 
election  in  the  city  of  Natchitoches  and  in  Ward  4  of  the  parish,  to 
decide  whether  intoxicating  liquors  should  be  sold  within  the  limits 
of  the  city  and  ward  after  January  1, 1897.  The  plaintiffs  assailed  the 
right  of  the  police  jury  to  enact  ordinances  calling  a  special  election 
in  the  city  of  Natchitoches  and  in  Ward  4  of  the  parish. 

The  question  is  one  of  law,  and  involved  the  construction  of  Sec. 
1211  of  the  Revised  Statutes  as  amended  by  Act  76  of  1884. 

The  plaintiffs  contend  that  it  is  not  within  the  power  of  a  ward  or 
city  to  repeal  a  law  prohibiting  the  sale  of  intoxicating  liquors  in  the 
parish,  which  was  adopted  by  the  voters  of  the  entire  parish. 

We  have  found  it  impossible,  after  having  given  our  best  attention 
to  the  subject,  to  come  to  the  conclusion  thdt  parish  action  decides 
the  matter  so  that  the  question  can  not  be  submitted  to  the  other, 
political  subdivisions  mentioned  in  the  statute  in  so  far  as  ^bey  are 
concerned. 

The  local  option,  or  ordinance  against  the  sale  of  liquora,  of  the 
parish,  in  our  judgment,  may  be  repealed  within  t  he  limits  of  such 
subdivisions  in  the  manner  provided  by  statute.     '' 

By  the  act  of  1884,  No.  76,  an  election  against  the  sale  of  intoxi- 
cating liquors  is  binding  on  the  towns  and  wards. 

If  an  election  had  been  ordered  in  the  ward  and  city,  no  other 
election  could  have  been  held  during  one  year. 

An  election  was  held  in  the  whole  parish,  by  order  of  the  police 
jury.  The  town  and  ward  were  bound  during  the  year,  but  not 
thereafter.  The  proviso  of  the  statute  which  reads:  '*  Parish  action 
shall  govern  the  action  of  any  ward,  incorporated  town  and  city^ 
withiu  the  limits  of  said  ward  or  parish,  as  the  case  may  be,  as  fully 
and  completely  as  if  said  election  had  been  held  by  authority  of  said 
town  or  city,"  must  control. 

For  reasons  assigned  in  the  case  of  Police  Jury  of  De  Soto  Parish 
vs.  Town  of  Mansfield,  No.  12,894,  the  judgment  appealed  from  in 
this  case  is  affirmed. 
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No.  12.891. 

Mbs.  Claxtdia  Pbabcb,  Wifb  op,  bt  als.  vs.  Statb  op  Louisiana 
Bx  bbl.  p.  Bbbazbalb,  District  Attobnby,  M.  J.  Foster, 

GOVBRNOR,  AND  THE  SHBRIFF. 

Moiion  to  Dismiss,— There  is  no  difference,  iu  80  far  as  relates  to  the  action  of  the 

jodge  granting  the  appeal,  between  an  order  fixing  a  return  with  date  therein       49    643, 
Inserted,  and  a  petition  to  him  presented  with  an  order  appended  fixing  the     J^    .^^ 
return  on  a  day  fixed.    In  either  case  it  Is  the  Judge  who  named  the  day,  and  if 
he  commits  an  error,  the  appellant,  who  has  sought  no  undue  advantage,  can 
not  be  prejudiced  by  the  judge's  act. 

Locus  Standi.— The  State  has  the  right  and  power  to  stand  in  judgment  against  a 
defaulting  tax  collector  for  leyee  taxes. 

Jndgmeni  Confused  is  Vtdid,— The  tax  collector  and  his  sureties  can  confess  a  valid 
judgment  recognizing  the  existence  of  a  mortgage  on  the  immovable  property 
of  the  former. 

Seopt  ofAfortgags  lUsuUing  from  Band.— The  mortgage  confessed  covers  the  amount 
of  State  and  parish  taxes  that  are  delinquent  and  the  amount  of  levee  taxes 
that  are  delinquent. 

BondiH  Favor  of  All  Persons  Inieresied  for  Taxes  Collected.— The  tax  collector's  bond, 
which  gave  rise  to  the  mortsrage  is  conditioned  for  the  faithful  performance  of 
the  tax  collector  in  the  collection  of  and  accounting  for  State  and  parish  taxes 
and  the  levee  tax.  The  language  of  the  statute  is  that  the  bond  shall  operate 
aa  a  mortgage  in  favor  of  the  State,  parish  and  a/ipersotu  interested  in  matter, 
the  court  holds,  of  amounts  collected  as  taxes. 

LiabilUif  of  Vendees  of  Property  Mortgaged.— A.H  there  existed  a  mortgage  on  the 
property,  those  who  bought  the  property  are  in  a  position  similar  to  that  of 
their  vendor,  as  relates  to  the  mortgage. 

Bmd  Covers  Duties  Contemplated  When  tt  Was  Stgned.—The  bond  covers  the  duties 
imposed  before  It  was  signed  and  may  cover  duties  Imposed  since  it  was 
signed,  provided  they  were  within  the  scope  of  the  contract. 

Effect  of  Pact  de  nan  Alitnando.— The  clause  de  non  Aitenando,  d  ites  from  the  date  of 
the  registration  of  the  bond.  Art.  354,  R.  S.,  provides  a  date  from  which  it  shall 
exist,  but  does  not  limit  the  effect  to  the  one  day  upon  which  the  bond  was 
registered. 

Ihmages  Not  Allowed.— The  appellant  has  admitted  an  error  and  ordered  a  re- 
advertisement  of  the  property  for  sale.  The  state  of  the  facts  at  the  tinte  the 
injonction  Issued  must  control.    Appellant's  prayer  for  damages  is  rejected. 

A  PPEAL  from  the  Tenth  Jadicial  District  Court  for  the  Parish  of 
Avoyelles.     Cull&m^  Jr.,  J. 


/.  C.  Cappel  and  Wm.  H,  Peterman  for  Plaintiffs,  Appellees. 


M,  J.  Ounninghamy  Attorney  General  and  P^nor  Breazeale, 
District  Attorney  (A.  V.  Coco,  of  Oounsel),  for  Defendants,  Appel- 
lants. 
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Argued  and  submitted  Febraary  17,  1898. 
Opiaion  handed  down  March  1,  1897. 
Rehearing  refused  April  12,  1897. 


On  Motion  to  Dismiss. 

The  opinion  of  the  conrt  was  delivered  by 

Breaux,  J.     The  appellees  filed  a  motion  to  dismiss  the  appeal. 

They  allege  as  facts  upon  which  the  motion  is  founded  that  the 
record  shows  that  judgment  was  entered  in  chambers  on  December 
30,  1896.  On  the  same  day  the  appellant  filed  a  petition  for  an 
appeal  and  prayed  <'  that  a  suspensive  and  devolutive  appeal  be 
granted  from  the  judgment  rendered  in  said  above  cause,  returnable 
on  the  second  Tuesday  of  January  next,  the  twelfth  day  of  said 
month."  The  order  of  appeal,  in  conformity  with  the  appellant's 
prayer,  made  the  cause  returnable  on  the  second  Tuesday  of  Jan- 
uary, 1897,  the  twelfth  day  of  the  month. 

The  return  day  was  not  the  second  Tuesday  but  the  second  Mon- 
day of  January.     There  was  an  error  committed. 

Whether  it  is  good  ground  to  dismiss  the  appeal  is  the  question  for 
our  determination. 

The  act  of  the  Legislature  of  1839,  relative  to  appeals,  provides: 
<<That  hereafter  no  appeal  to  the  Supreme  Court  shall  be  dismissed, 
on  account  of  any  defect,  error,  or  irregularity  in  the  petition  or  or- 
der of  appeal,  or  in  the  certificate  of  the  clerk  or  judge,  or  in  the  cita- 
tion of  appeal  or  service  thereof  or  because  the  appeal  was  not  made 
returnable  at  the  next  term  of  the  Supreme  Oourt,  whenever  it  shall 
not  appear  that  such  defect,  error  or  irregularity  is  imputed  to  the  ap- 
pellant; but  in  all  such  cases  the  court  shall  grant  a  reasonable  time 
to  correct  such  errors  or  irregularities  (in  case  they  are  not  waived  by 
the  appellee)  and  may  impose  on  the  appellants  such  terms  and  con- 
ditions as  in  their  discretion  they  may  deem  necessary  for  the  attain- 
ment of  justice;  and  may  impose  such  fine  on  the  officer  who  shall 
have  caused  such  irregularities  as  they  may  deem  proportionate  to 
the  offence.*' 

It  is  here  argued  b}'  the  appellees  that  the  error  was  attributable 
to  the  fault  of  the  appellant  or  his  counsel.  In  Trimble  vs.  Brichta, 
10  An.  779,  cited  by  the  appellees  in  support  of  their  motion  to  dis- 
miss, the  motion  for  an  appeal  was  made  verbally  and  the  court 
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said  that  as  it  was  the  duty  of  the  jadge  in  granting  the  appeal  to 
fix  the  retarn  day  in  accordance  with  the  law  and  rights  of  the 
appellees,  and  as  there  was  nothing  in  the  record  to  show  that  the  , 
appellant  suggested  any  particular  return  day  the  order  of  appeal 
was  considered  as  the  act  of  the  judge  and  the  appeal  was  not  dis- 
missed. 

In  Citizens  Bank  vs.  Ruty,  26  An.  747,  the  court  said:  In  this  case 
the  appeal  was  made  in  writing  and  the  time  fixed  for  the  return 
thereof  by  the  judge  was  the  day  asked  for  by  the  appellants.  If 
they  erred  the  error  is  their  own. 

A  similar  question  arose  on  a  motion  to  dismiss  in  the  case  of 
Chaff e  &  Sons  vs.  Heyner,  81  An.  574,  in  which  the  court  held  that 
where  an  application  for  appeal  was  made  in  open  court,  and  the 
time  for  the  return  day  made  by  the  judge  was  in  compliance  with 
the  motion  of  appellant's  attorney,  it  was  none  the  less  the  act  of 
the  court  and  not  the  act  of  the  attorney.  While  in  this  case  the 
court  did  not  overrule  the  26  An.  case  ubi  aupra,  it  withheld  its 
approval  and  used  the  following  language  with  reference  to  the 
decision:  *^ Perhaps  we  should  not  have  ruled  as  the  court  then 
did." 

In  Wooton  vs.  LeBlanc,  82  An.  692,  the  court  reached  the  conclu- 
sion that  the  error  was  attributable  to  tbe  appellant,  and  dismissed 
the  appeal. 

In  State  vs.  DoUwood,  38  An.  1229,  in  matter  of  a  similar  error,  it 
was  held  that  it  was  the  error  of  the  judge. 

There  is  a  diversity  of  views  expressed  in  the  different  decisions 
upon  the  subject.  There  were  dissents,  which  necessarily  lessen  the 
certainty  of  decisions  as  authority.  Under  the  circumstances  we  feel 
at  liberty  to  consider  the  question  as  res  nova.  The  judge  in  signing 
the  order  was  exercising  one  of  tbe  judicial  functions  with  which  he  is 
entrusted.  It  is  the  judge  who  fixes  the  date.  It  was  his  act  and 
not  the  act  of  the  counsel  by  whom  the  motion  was  made  for  an 
appeal.  We  can  not  take  it  for  granted  that  he  was  misled  by  coun- 
sel, and  that  he  intended  to  issue  another  order  and  fix  another  date 
diflFerent  from  the  date  fixed. 

Whatever  antagonism  there  may  be  between  the  law  and  the  act. 
It  is  the  act  of  the  judge.  The  error  committed  is  his  error,  until  it 
conclusively  appears  that  it  was  caused  by  the  appellant.  The  order 
of  appeal  is  one  removed  from  the  appellant.    The  order  was  that  of 


646  SUPREME  COURT  OP  LOUISIANA. 


Pearce  et  als.  vs  State  ex  rel.  District  Attorney  et  als. 

the  judge,  aninflaenced,  in  so  far  as  we  know,  by  the  petition, 
or  the  order  which  was  presented  to  him  for  his  signature.  There  is, 
in  our  view,  substantially  no  difference  between  a  motion  with  an 
order  fixing  the  return  day  and  a  petition  with  an  order  fixing 
a  return  day.  In  each,  on  the  face  of  the  papers,  wm  constat  that  it 
is  not  the  order  of  the  judge  or  that  he  was  misled. 
The  motion  to  dismiss  is  therefore  overrnied. 

STATBMBNT  OP    PAC?r8. 

Plaintiffs  seek  by  an  injunction  directed  against  the  execution  of  a 
writ  of  fl.  fa.  issued  upon  a  judgment  obtained  by  the  State  of 
Louisiana  against  Clifton  Cannon,  formerly  sheriff  and  tax  collector 
of  the  parish  of  Avoyelles,  to  restrain  the  execution  of  the  judgment. 

We  are  informed  by  the  record  that  the  State,  by  confession 
of  Cannon  and  the  sureties  on  his  bond,  procared  a  judgment  against 
them,  with  recognition  of  a  mortgage  on  property  described  in  the 
petition  filed  for  the  State,  which  included  the  plantation  seized 
under  the  judgment  enjoined ;  the  judgment  confessed  rejected  all 
pleas  and  right  of  discussion. 

Cannon,  it  appears,  qualified  as  sheriff  on  the  23d  of  June,  1892, 
by  furnishing  bond  as  required,  which  was  duly  recorded.  One  of 
the  bonds  was  dated  and  placed  of  record  June  28,  1892 ;  the  other, 
March  10,  1898.  It  was  upon  these  bonds  that  suit  was  brought  and 
judgment  obtained. 

Plaintiffs  inherited  the  property  seized  from  their  mother,  Mrs. 
Mary  E.  Bennett,  wife  of  S.  S.  Pearce,  Sr.,  who  had  purchased  it 
from  Cannon  on  April  18,  1898. 

The  following  are  the  grounds  upon  which  is  based  the  right  for 
an  injunction : 

1.  That  the  State  was  without  right  or  power  to  sue  a  delinquent 
tax  collector  for  levee  taxes.  And,  in  the  alternative,  should  the 
court  hold  that  the  State  can  properly  sue  to  recover  levee  taxes, 
and  that  the  defaulting  tax  collector  and  his  sureties  can  confess  a 
judgment  which  recognizes  the  existence  of  a  mortgage  on  the  lands 
of  the  appellees,  plaintiffs  contend  that  the  effect  of  the  mortgage 
must  be  limited  to  the  amount  of  the  State  taxes  that  are  delinquent 
and  not  extended  to  cover  delinquent  levee  taxes;  for  the  reason 
that  the  tax  collector's  bond,  which  alone  gives  rise  to  the  mortgage, 
is  conditioned  only  for  the  faithful  performance  of  his  duty  in  the 
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collection  of  and  acconnting  for  State  and  parish  taxes;  that  the 
mortga^^e  resulting  from  the  recordation  of  the  tax  collector's  bond 
covers  alone  his  delinquencies  in  the  matter  of  State  and  parish 
taxes,  and  can  not  be  extended  so  as  to  include  levee  taxes. 

In  the  second  place,  the  plaintiffs  urge  as  grounds  for  the  injunc- 
tion that  if  payments  had  been  properly  applied  by  the  Auditor  there 
wonld  have  been  a  reduction  of  the  shortage  on  all  accounts,  li- 
censes,  State  and  levee  taxes,  and  that  as  to  the  levee  taxes,  the 
judgment  for  their  amount  should  have  been  personal  as  against 
Cannon  and  without  mortgage  effect. 

Another  ground  of  injunction  denies  the  right  of  appellants  to 
proceed  against  appellee's  property  by  direct  seizure. 

Another  ground  is  that  the  property  was  advertised  to  be  sold 
under  the  writ  of  fl.  /a.  on  the  fourth  Saturday,  the  20th  of  June, 
and  that  there  is  no  such  day  in  the  calendar,  and  lastly,  that  the 
judgment  enjoined  is,  so  far  as  these  appellees  are  concerned,  an 
absolute  nullity,  because  it  decrees  mortgage  rights  against  the 
property  of  the  appellees  upon  the  confession  of  persons  who  are 
strangers  to  the  title,  in  a  proceeding  in  which  the  appellees  were 
not  made  parties. 

The  injunction  was  maintained  in  the  District  Court.  The  State 
prosecutes  this  appeal.  It  is  correctly  alleged  by  plaintiffs  that  the 
amount  of  the  levee  taxes  collected  by  Gannon,  sheriff,  and  not  paid 
over  by  him  \^s  four  thousand  nine  hundred  and  ninety-one  dollars 
and  thirty- seven  cents,  and  that  this  amount  was  included  in  the 
judgment  which  the  State  obtained  against  him  on  the  petition  in  the 
salt  in  which  Cannon  and  his  sureties  confessed  judgment— t.  e.,  the 
judgment  enjoined  in  the  case  before  us. 

ON  THE   MBBITS. 

We  take  up  the  first  ground  before  us  for  our  determination:  the 
power  twlfton  of  the  State  to  sue  for  and  recover  moneys  collected  by 
the  sheriff  for  account  of  the  levee  district. 

If  we  should  grant  all  that  is  claimed  by  plaintiffs  on  the  ground 
just  stated,  the  judgment  obtained  would  be  a  nullity  only  to  the 
extent  that  the  amount  of  the  levee  taxes  was  collected  and  not 
paid  over  by  the  sheriff.  The  judgment  would  remain  valid  for  the 
State  and  parish  taxes.  The  entire  judgment  would  not  be  null.  A 
judgment  may  be  annulled  in  part  and  in  part  maintained.  The  con- 
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sideration  of  the  judgment  does  not  appear  to  have  been  dispated  in 
the  lower  court.  Bat  even  as  to  the  levee  taxes  the  judgment  is  not 
a  nullity  on  the  ground  urged. 

It  can  not  be  denied  that  the  statutes  secured  to  the  Red  River, 
Atchafalaya  and  Bayou  Boeuf  Levee  District  the  right  to  sue  in  all 
matters  affecting  the  interests  of  the  board.  Section  8  provides  that 
the  board  shall  have  the  power  to  sue  and  shall  be  sued  in  its  cor- 
porate name,  but  it  does  not  follow  that  all  suits  in  any  manner 
aiTecting  the  rights  or  the  revenues  of  the  levee  district  must  be 
brought  by  or  against  the  Board  of  Levee  Commissioners  in  the 
absence  of  all  statutory  declaration  upon  the  subject. 

The  sheriff,  under  Sec.  9  of  Act  79  of  1890,  was  in  duty  bound, 
whenever  ordered  by  the  Board  of  Commissioners,  to  collect  the  t  izes 
levied  on  the  tax  rolls  furnished  him  for  the  purpose  at  the  same 
time  and  in  the  same  manner  as  was  prescribed  for  the  collection  of 
State  and  parish  taxes ;  and  he  was  bound  to  account  to  the  State 
Treasurer  for  the  collection;  in  other  words,  the  sheriff  is  responsi- 
ble to  the  State  Treasurer  for  the  levee  taxes  collected.  That  officer 
is  made  the  keeper  of  the  fund  and  the  sheriff  is  required  to  settle 
with  the  Auditor  for  this  tax  as  he  is  required  to  settle  for  the  other 
taxes  he  collects. 

It  does  not  by  the  language  of  the  statutes  appear  to  have  been 
contemplated  by  the  legislator  that  the  board  would  institute  suits 
against  defaulting  sheriffs  and  compel  them  to  settle  and  pay  over  to 
it  the  taxes  collected  and  that  the  board  would  at  some  period  of 
time  not  stated  pay  over  to  the  treasurer.  On  the  contrary,  these 
taxes  were  placed  on  the  same  footing  as  any  other  tax;  to  be  col- 
lected, accounted  for,  and  subsequently  paid  out  by  the  State  Treas- 
urer. The  Levee  Board  was  not  in  any  manner  made  the  custodian 
of  the  levee  fund.  By  the  language  of  the  statutes  the  bondholders 
and  other  creditors  are  to  look  to  the  State  Treasurer  for  payment — 
that  is,  all  warrants  are  to  be  drawn  on  this  officer  and  to  the  extent 
of  the  funds  received  the  State  is  placed  in  a  fiduciary  position. 
Sec.  20  of  the  Act  of  1892  provided  that  all  funds  collected  for  the 
board  shall  be  transferred  to  the  credit  of  the  district  by  the  State 
Treasurer  and  the  officers  shall  proceed  to  collect  the  taxes . 

In  addition,  it  is  manifest  that  the  amount  was,  in  every  respect,  a 
tax.  It  must  as  such  fall  within  the  control  of  the  section  of  the 
Revised  Statutes  which  provides  that  the  Auditor  shall  direct  pros- 
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ecntions  in  the  name  of  the  State  for  all  oflQclal  delinquencies  in  rela- 
tion to  the  assessment,  collection  and  payment  of  the  revenae.  With 
reference  to  the  provisions  of  dec.  17  of  the  same  act  of  1890,  we 
find  it  impossible  to  agree  with  coansel.  Mandamus  was  not  the 
remedy.  The  Board  of  Levee  Commissioners  may  appeal  to  the 
courts ;  the  amounts  collected  would  have  to  be  paid  in  to  the  treas- 
urer; the  process  {Mandamus)  would  only  bo  ancillary  to  the  State's 
authority  and  can  not  in  a  case  such  as  the  one  at  bar  be  the 
remedy.  Moreover,  the  defendant  sheriff  and  his  sureties  having  con- 
fessed judgment,  they  have  admitted  the  authority  of  the  plaintiff 
in  the  case  to  stand  in  judgment. 

This  brings  us  to  the  next  question  involved  here:  that  the  mort- 
gage resulting  from  the  tax  collector's  bond  covers  his  delinquen- 
cies in  the  matter  of  State  and  parish  taxes,  and  can  not  be  extended 
so  as  to  include  levee  taxes. 

Considered  as  an  original  question  the  sheriff  and  his  sureties  on 
the  bond  are  responsible  for  all  taxes  collected  by  him.  As  to  the 
mortgage  which  results  from  the  recorded  bond  the  statute  provides 
tbat  the  *'  bonds  '^  when  so  registered  shall  operate  from  and  after 
the  date  of  registry,  as  a  mortgage  on  all  real  estate  of  the  principal 
obligors  therein,  in  favor  of  the  State,  pari^^h  and  all  persona  inter- 
€8t«d."     (Italics  ours.) 

This  includes,  in  our  judgment  amount  of  the  taxes  assessed  under 
State  authority;  collected  by  the  sheriff  as  taxes  which  he  has  failed, 
after  collection,  to  pay  to  the  State  Treasurer;  to  be  placed  by  that 
officer  to  the  credit  of  the  levee  board  of  the  district. 

The  conditions  of  the  sheriff's  bond  as  tax  collector  are  that  he 
shall  perform  all  the  duties  incumbent  upon  him  as  tax  collector; 
this  includes  surely  an  accounting  for  all  taxes  collected.  The  per- 
formance of  the  principal's  duties  as  collector  of  taxes  is  secured  by 
the  mortgage  which  has  been  recognized  in  the  judgment  confessed 
and  by  which  unquestionably  the  tax  collector  is  bound. 

The  plaintiffs  consider  that  this  position  is  correct  in  so  far  as  the 
judgment  confessed  affects  the  right  of  those  who  confessed  judg- 
ment and  make  no  complaint  personal  to  them;  but  they  urge  that 
confession  resulting  in  a  judgment  recognizing  a  mortgage  upon  their 
property  can  not  operate  to  their  prejudice;  that  they  have  a  stand- 
ing to  defeat  it  if  they  can. 

In  answer  to  this  complaint,  we  think  it  is  sufficient  to  say  that,  as 
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we  have  already  reached  the  conclasion  that  there  existed  a  mort- 
gaf^e  on  the  property  after  the  tax  collector  had  qualified  and  his 
bond  had  been  recorded,  those  who  bought  the  property  are  in  no 
better  position  than  the  vendor  was  at  the  date  of  the  sale.  They 
purchased  from  the  tax  collector  after  his  bond  had  been  recorded 
and  after  the  levee  district  had  been  created  by  statute.  A  valid 
mortgage  against  the  tax  collector  was  a  valid  mortgage  against 
them  as  his  vendees, 

We  pass  to  the  next  objection  urged :  that  the  levee  district  was 
not  in  existence  when  the  conditions  of  the  tax  collector's  bond  were 
defined  by  law ;  and  that  those  conditions  can  not  be  enlarged  so  as 
fo  include  a  liability  arising  under  a  subsequent  statute.  We  can  not 
overlook  the  fact,  in  deciding  this  point,  that  the  sheriiT's  bond  was 
recorded  subsequent  to  the  creation  of  the  board,  and  that  its  con- 
ditions included  the  duty  of  collecting  the  levee  taxes.  The  Const!  - 
tution  directed  the  Legislature  to  maintain  a  Ibvee  system  and  to 
that  end  to  levy  taxes.  The  duty  of  collecting  those  taxes  in  the 
parish  for  which  he  was  sheriff,  devolved  upon  him  at  the  date  the 
bond  was  recorded.  He  acted  under  it  and  received  the  taxes.  The 
plaintiiT,  despite  the  State's  mortgage,  chose  to  boy  the  property. 

A  similar  question  was  decided  it  McGnire  vs.  Bry,  8  An.  196.  As 
the  syllabus  covers  the  point  decided,  we  extract  from  it:  '^The 
sureties  on  a  bond  given  by  a  sheriff  for  the  collection  of  the  parish 
taxes  can  not,  when  sued  as  sureties  for  a  portion  of  the  taxes  col  - 
lected,  but  not  paid  over  by  the  sheriff,  contest  the  legality  of  the 
police  jury  making  the  assessment.  By  receiving  tax  roll  and  exe- 
cuting bond,  the  sheriiT  and  his  sureties  recognized  the  authority  of 
the  police  jury. 

**  It  is  too  late  to  contest  the  validity  of  their  ordinances  after 
having  acted  upon  them  and  collected  the  taxes." 

This  principle  was  affirmed  in  Police  Jury  vs.  Brookshier,  81  An. 
786. 

If  the  sureties  can  not  contest  the  legality  of  the  tax  collected  which 
their  principal  has  in  his  possession,  it  follows  that  purchasers  of 
property  from  the  tax  collector  can  not  set  up  the  defence  that  the 
principal,  their  vendor,  never  legally  contracted  to  collect  the  taxes 
which  he  has  collected. 

Here,  before  the  execution  of  the  official  bond  of  the  sheriff,  the 
duties  under  the  statutes  had  been  imposed.    If  an  individual  had 
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famished  such  a  bond  and  mortgage  for  the  faithful  performance  of 
a  daty  he  certainly  woald  be  held  boand  by  the  conditions  expressed 
in  the  bond,  and  his  mortgage  woald  be  valid,  as  no  alteration  has 
been  made  since  it  was  given. 

The  Legislature  has  the  power  to  change  the  daty  of  the  officers, 
and  those  who  snbseqaently  enter  upon  obligation  apon  bonds  re- 
quired or  purchase  property  affected  by  a  mortgage  under  the  bond 
can  not  claim  or  contest  the  validity  of  the  mortgage  on  the  grounds 
here  urged. 

It  has  been  held  by  a  number  of  courts  of  this  Union  that  the 
Legislature  has  power  at  any  and  all  times  to  change  the  duties  of 
officers,  and  that  it  is  in  effect  as  though  the  power  was  recited  in 
the  bond,  provided  they  were  within  the  scope  of  the  contract  as  origi- 
nally contemplated  by  the  parties.  This  covers  duties  subsequent  to 
the  date  of  the  bond  as  well  as  those  preceding  that  date.  Am.  and 
Eng.  Ency.  of  Law,  Vol.  24,  p.  882. 

Here  the  case  is  much  stronger  for  the  appellants  than  the  one  to 
which  we  refer,  for  the  duties  were  imposed  to  collect  the  tax  be- 
fore the  bond  was  signed. 

The  question  of  credit  given  by  the  Auditor  is  before  us  for  our 
determination.  The  complaint  is  that  the  Auditor  credited  payment 
made  in  reduction  of  the  defalcation  to  the  levee  fund ;  that  the 
whole  tax  collected  during  stated  months  was  applied  by  that  officer 
to  the  credit  of  the  levee  fund.  This,  it  appears,  was  done  by  request 
of  the  tax  collector.  Having  already  determined  that  the  collection 
by  the  tax  collector  of  the  levee  tax  gave  effect  as  a  mortgage  to  his 
bond  to  the  extent  of  the  amount  collected,  it  would  serve  no  pur- 
pose to  pass  upon  this  question.  The  officer  was  bound  for  all  the 
taxes  collected,  and  his  bond  operated  as  a  mortgage  to  secure  the 
payment  of  all  taxes  collected  by  him. 

Another  objection  insisted  upon  by  the  plaintiffs,  is  the  direct  seiz- 
ure made  of  the  property  owned  by  them ;  in  other  words,  it  is  urged 
that  the  plaintiffs  should  have  proceeded  by  hypothecary  action  and 
not  by  direct  seizure,  as  (they  assert)  the  property  at  the  time  of  seiz- 
ure was  in  the  hands  of  third  parties.  It  is  a  fact  as  stated  by  the 
plaintiffs,  that  Gannon,  sheriff,  became  the  purchaser  of  the  property 
in  controversy  after  his  bond  had  been  recorded ;  and  that  a  few 
days  subsequent  it  was  sold  to  Mrs.  Mary  Pearce,  and  that  upon  her 
death  it  descended  to  the  appellees,  her  heirs.     The  point  here  is 
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groanded  by  the  appellee  on  the  fact  clearly  stated  that  the  lands 
which  had  been  seized  did  not  belong  to  Cannon,  the  principal 
obligor  at  the  date  of  the  registry  of  his  official  bond.  That  he  did 
not  acquire  title  to  the  land  until  after  the  registry,  and  that  there- 
fore Sec.  854  of  the  Revised  Statutes  did  not  apply,  as  it  limits  the 
pact  de  non  alienando  to  mortgages  on  lands  which  may  have  beiouged 
to  the  principal  obligor  at  the  date  of  the  registry  of  his  official 
bond. 

In  our  judgment,  the  section  does  not  limit  the  fact  to  the  extent 
urged  by  the  appellees. 

The  right  to  the  pact  dates  from  the  registry  of  the  bond,  but  is  not 
limited  to  that  date  alone  in  our  view.  This  court  said  in  School 
Board  vs.  Cousin,  31  An.  298:  *^  For  the  security  of  these  bonds  the 
law  has  seen  proper  as  it  were  to  write  on  them  a  sweeping  clause 
de  non  alienando^  as  provided  in  354,  R.  S." 

We  think  that  it  is,  as  it  were,  a  maximum  as  to  remedy  which  in- 
cludes a  minimum;  covering  all  property  bought  and  sold,  after  reg- 
istry, as  well  as  all  property  of  the  sheriff  at  the  time  of  the  registry. 

The  pact  de  non  alienando  is  not  statutory  save  in  this  statute  here. 
It  owes  its  existence  to  jurisprudence.  It  has  been  recognized,  as  is 
well  known,  in  a  number  of  decisions. 

Interpreting  the  statute  here  this  court  has  said  that  it  was  as  if  it 
had  been  written  in  the  bond.     Case  cited  ubi  supra. 

In  another  case,  Fluker  vs.  Bobo,  11  An.  609,  with  reference  to 
the  State  here,  the  court  held,  '<  that  it  was  intended  to  give  to  the 
registry  of  the  bond  (as  to  the  property  sold  after  its  registry)  the 
same  effect  as  that  conferred  in  acts  of  sale  by  the  clause  of  non- 
alienation  (italics  ours),  thus  including  all  property  on  which  there 
is  a  mortgage  by  the  registry  of  the  bond. 

The  last  of  appellee's  grounds  is  that  the  property  was  advertised 
4o  be  sold  under  a  jl.  fa,  '*  on  the  fourth  Saturday,  the  20th  of  June, 
and  that  there  is  no  such  day  in  the  calendar." 

The  appellants  here,  in  effect,  admitted  the  error,  and  it  appears 
that  a  re -advertisement  was  ordered. 

It  appears  of  record  that  the  admission  of  error  was  made  after 
the  injunction  had  been  issued.  The  state  of  the  facts  at  the  time 
the  writ  of  injunction  issued  must  be  considered,  and  not  facts  sub- 
sequently happening. 

The  applicants  claim  damages  for  the  reason  that  plaintiffs'  action 


FORTY-NINTH  ANNUAL  EBPOETS,  1897.  663 

Perkins  Bros  e(  als.  vs.  Liquidator  and  Sheriff. 

presents  a  case  of  an  aggravated  abuse  of  the  equitable  writ  of 
mjonction. 

We  do  not  think  that  damages  should  be  allowed.  The  writ  was 
not  absolutely  without  any  ground.  The  plaintiffs  in  the  writ  have 
withdrawn  the  sale  of  the  property  included  in  the  erroneous  adver- 
tisement and  have  ordered  a  re -advertisement  since  the  injunction 
▼as  issued. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed. 

It  is  further  ordered,  adjudged  and  decreed  that  plaintiffs'  injunc- 
tion be  dissolved  and  all  their  demands  rejected,  save  the  one  that 
the  property  be  not  sold  before  the  date  of  sale  is  advertised  as 
required — ^that  is,  be  not  sold  as  it  was  at  first  advertised,  ''on  the 
20th  day  of  June." 

The  appellees  pay  costs  of  appeal. 


J.  C.  Cappel,  Joffrion  &  Joffrion  for  Plaintiffs,  Appellees. 


Gf.  H.  Ckmvillon  and  SaunderSj  Miller,  Smith  &  Hirsch  for  F.  Gum- 
bel,  Liquidator,  Defendant,  Appellant. 


Argued  and  submitted  February  17,  1897. 
Opinion  handed  down  March  29,  1897. 


No.    12,881. 

Perkins  Bros,  et  als.  vs.  Ferdinand  Qumbel,  Liquidator,  and      I «  653 

THE  Sheriff. 

The  articles  of  the  Code  relat  I  TO  to  the  paymeut  with  subrogation  have  no  refer- 
ence to  the  purchase  of  promissory  notes  secured  by  mortgage.  C.  C,  Arts, 
2160, 2161 ;  9  Bob.  476 ;  18  An.  278. 

The  sale  of  the  note  secured  by  mortgage  and  privilege  carries  as  accessories  the 
privilege  and  mortgage.    C.  C,  Art.  2615,  and  2  La.  576;  18  An.  273. 

A  PPEAX  from  the  Tenth  Jadieial  District  Court  for  the  Parish  of 
^    Avoyelles.     Lafargue,  J.  ad  hoc. 
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The  opinion  of  the  coort  was  delivered  by 

MiLLBB,  J.  This  case  was  before  as  on  a  previoas  occasion, 
and  was  remanded  to  enable  the  plaintiff  to  offer  testimony  in  refer- 
ence to  one  of  the  notes  on  which  he  saed.  Coco  vs.  Qambel,  47 
An.  966. 

There  is  a  motion  to  dismiss  the  appeal,  on  the  ground  that 
the  decree  remanding  the  case  restricting  the  issue  to  one  of  the 
notes  for  one  thousand  and  eighty  dollars,  the  amoont  involved 
on  this  appeal,  is  insnfScient  to  give  this  court  jurisdiction.  But  the 
contest  of  the  plaintiif  in  the  lower  court  is  with  other  creditors  of 
the  defendant  for  payment  from  a  fund  exceeding  two  thousand  dol- 
lars, derived  from  the  sale  on  execution  of  his  property,  and  the 
amount  of  the  fund  gives  this  court  jarisdiction.  Constitution, 
Art.  81. 

The  plaintiff,  F.  Gombel,  liquidator,  sues  on  three  notes,  made  by 
R.  Coco,  for  ten  hundred  and  eighty  dollars  each,  maturing  1st 
of  January,  1889,  1890  and  1891,  to  secure  the  payment  of  which 
there  was  th'e  vendor's  lien  and  special  mortgage.  Plaintiff  claims 
to  have  acquired  the  notes  by  purchase  from  the  original  holder. 
Subsequently,  the  property  became  subject  to  other  mortgages,  and 
when  the  plaintiff  sold  the  property  under  his  judgment  and  execu- 
tion, his  right  to  the  fund  was  disputed  by  the  oppositions  of 
the  other  creditors,  on  the  ground  that  the  notes  had  been  paid,  and 
thereby  the  plaintiff's  mortgage  and  vendor's  lien  had  been  extin* 
guished.  Our  previous  judgment,  on  grounds  unnecessary  to  be 
stated,  freed  the  controversy  from  the  objection  that  the  third 
opposition  claiming  the  proceeds  was  inconsistent  with  the  denial  of 
any  mortgage.  Our  decree  recognized  plaintiff's  mortgage  and 
privilege  for  fhe  note  maturing  in  1891,  and  as  the  testimony  pro- 
duced by  the  opponent  tended  to  show  payment,  and  the  note 
maturing  in  1890  had  on  its  back  <*  Received  January  8,  1890,  from 
Gumbel  Bros.  &  Meyer,  without  recourse,"  signed  by  the  agents 
of  the  original  holder,  we,  at  first,  giving  effect,  as  we  thought, 
to  the  testimony,  aided  by  the  writing  on  the  back  of  the  note,  held 
that  note  was  paid.  On  the  rehearing  we  remanded  the  case  for 
proof  as  to  plaintiffs  demand  on  this  note,  maturing  in  1890.  The 
case  comes  back  to  us  with  additional  testimony  on  the  point  at 
issue. 

The  only  testimony  offered  to  establish  the  payment  alleged  by  the 
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opponents  is  that  of  the  maker  of  the  notes.     He  testifies  that  he 
requested  plaintiff  to  pay  one  of  the  notes,  maturing  January,  1889y 
given  with  the  three  notes  sued  upon  to  his  vendor,  and  it  is  shown 
this  note  maturing  in  1888  was  paid.  Along  with  the  testimony  of  the 
witness  that  the  notes  sued  upon  were  paid,  is  his  answer  in  effect  to 
the  question  of  the  source  of  his  knowledge,  that  they  were  paid  un- 
less '^  different  from  the  first  note.''    It  is  plain  his  statement  of  the 
payment  of  the  notes  sued  upon  is  simply  his  inference  based  on  the 
payment  by  plaintiff  of  the  first  note.    The  witness  very  frankly 
states  he  has  no  knowledge  on  the  subject  other  than  that  he  states. 
The  opponents,  however,  insist  that  the  transaction  ^hich  plain- 
tiff claims  to  have  acquired  was  a  payment.     By  this  is  meant  that 
the  plaintiff  firm  paid  the  money  for  the  notes  to  the  agents  of  the 
original  holders.     But  the   question  is  whether  the  money  was  not 
paid  for  the  purchase  of  the  notes,  as  plaintiff  maintains.    The  op- 
ponents rely  on  the  articles  of  the  Code  that  require  a  subrogation  to 
the  creditor's  mortgage  when  he  receives  payment  from  a  third  per- 
son,  and  on  the  line  of  decisions  following  the  Oode,  that  such  pay- 
ment, without  subrogation,   extinguishes  the  mortgage.     Oivil  Oode 
ArU.  2160,  2161;  Nicholis  vs.  His  Creditors,  9  Rob.  476;    Washburn 
vs.  Green,  18  An.  382.    The  articles  of  the  Oode,  with  reference  to 
payment  and  subrogation,  have  no  reference  to  the  purchase.of  notes 
or  other  incorporeal  rights.     The  sale  of  the  note  carries  the  mort' 
gage  and  privilege  securing  it.     0.  0.,  Art.  2615;  Moore  vs.  Louail. 
lier,  2   La.  576;    Oakey  &  Hawkins  vs.  Sheriff,    18  An.  278.     The 
plaintiffs  do   not  claim  title  by  payment  and  subrogation.      They 
allege  title  by  purchase.'    On  that  issue  we  have  the  writing  on  the 
back  of  the  note,  <<  Received  from  Gumbel  Bros.  &  Mayer  "   put  on 
it  by  the  holder  when  he  delivered  it  to  the  plaintiff.     It  is  consistent 
with  the  purchase,  or,  at  least  not  inconsistent  with  it.     In  ^>he  light 
of  the  testimony  it  is  to  be  viewed  as  an  acknowledgment  of  the 
money  received  from  plaintiff.     We  have,  too,  the  testimony  of  the 
original  holder  of  his  impression  the  notes  were  purchased,  naturally 
not  very  distinct,  with  reference  to  a  transaction  years  ago  conducted 
for  him  by  an  agent.     We  have  the  accounts  of  plaintiff's  factors  of 
the  maker,  in  which  the  notes  are  not  charged  to  him,  the  natural 
course  if  they  had  been  paid.    The  agents  of  the  original  holder  from 
whom  the  notes  were  received  are  dead,  but  there  is  the  positive 
testimony  of  the  plaintiffs  that  the  notes  were  purchased  and  not 
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paid,  the  presumption  too  arlslDg  from  the  presentation  of  the  notes 
by  plaintiff,  dd  Randolph  on  Commercial  Paper,  Sec.  1438.  In  our 
opinion  the  plaintiff  has  supported  his  title  to  the  note  the  subject 
for  examination  under  the  previous  decree. 

We  are  asked  to  treat  our  decree,  remanding  the  case  as  to  one 
only  of  the  notes  in  controversy,  as  an  error.  The  subject  received 
our  full  consideration  when  the  case  was  before  us  on  the  first  appeal. 
On  the  testimony  in  the  record  we  reached  the  conclusion  our  decree 
carried  into  effect.    The  decree  must  stand. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  appealed  from  be  reversed  and  avoided,  and  it  is 
now  ordered,  adjudged  and  decreed  that  the  oppositions  be  and  they 
are  hereby  dismissed,  claiming  to  be  paid  by  preference  over  Ferdi- 
nand Gumbel,  liquidator,  out  of  the  fund  derived  from  the  property 
sold  by  the  sheriff,  subject  to  said  GumbePs  mortgage  to  secure  the 
two  notes  of  one  thousand  and  eighty  dollars  made  by  Coco  held  by 
said  Qambel,  maturing  January  1,  1890,  and  1891,  and  it  is  now 
ordered,  adjudged  and  decreed  that  the  proceeds  of  said  property  be 
paid  by  preference  over  said  opponents  to  said  F.  Gumbel,  liquida> 
tor,  to  the  full  amount  of  said  notes,  interest  and  costs,  including 
five  per  cent,  attorney's  fees. 

Mr.  Justice  Bbeaux  dissents. 


No.  12,844. 

J.   P.   MiRANDONA  vs.    NICHOLAS  BURO. 

I  49   flMJ  The  spec iflo  performance  of  a  contract  will  not  be  ordered  when  compensation 

,.^_^    >  can  be  made  In  damages.    Nor  wiU  it  be  decreed  when  the  contract  requires 

117   ^'  ^^^  doing  of  an  act  solely  witbin  the  volition  of  the  obligor,  such  as  the  sign- 

-I  ing  of  a  lease,  or  the  appointing  of  an  arbitrator,  or  the  exercising  of  the 

l&     SM  option  to  purchase  property. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
MonroBj  J. 

DinkeUpiel  <t  Hart  and  F.  B.  Thwnaa  for  Plaintiff,  Appellee. 


W.  8.  Benedict  for  Defendant,  Appellant. 
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Argued  and  snbmitted  Febraary  18,  1897. 
Opinion  handed  down  March  1,  1897. 
Rehearing  refused  April  12,  1897. 


The  opinion  of  the  court  was  delivered  by 
I         McEnery,  J.  The  plainliif  and  defendant  entered  into  the  follow - 
I      ing  agreement : 

!  <*  New  Orleans,  January  13,  1896. 

'*  I  hereby  agree  to  sell  Mr.  J.  P.  Mirandona  stock  in  grocery 
occupied  by  me  at  present,  corner  Claiborne  and  St.  Anthony,  at 
market  value  to  be  appraised  by  two  appraisers,  one  to  be  selected 
by  Mr.  Mirandona  and  one  by  myself.  Mr.  Mirandona  to  deposit 
one  hundred  (|100)  dollars  to  bind  sale.  Place  to  be  leased  at 
sixty  dollars  per  month;  lease  to  extend  for  five  years,  with  a  priv- 
ilege of  a  further  lease  of  five  years  at  same  terms,  and  privilege  to 
buy  said  property  at  any  time  during  the  lease  at  appraised  value. 
"  (Signed)  N.  Burg." 

The  plaintiff  demands  a  specific  performance  of  the  same.  In  the 
lower  court  there  was  judgment  decreeing  a  specific  performance. 

Article  1926,  Oivil  Oode,  provides  that  the  obligee  is  entitled  either 
to  damages  or,  in  cases  which  permit  it,  to  a  specific  performance  of 
a  contract  to  do  or  not  to  do. 

Article  1927,  C.  C,  says:  Ordinarily  the  breach  of  such  a  contract 
entitles  the  party  aggrieved  only  to  damages,  but  where  this  would  be 
an  inadequate  compensation,  where  the  party  has  the  power  of  per- 
forming the  contract,  he  may  be  constrained  to  a  specific  perform- 
ance by  means  prescribed  in  the  laws  which  regulate  the  practice  of 
the  courts. 

Article  1928,  G.  C,  provides  that  anything  which  has  been  done  in 
violation  of  a  contract  may  be  undone  if  the  nature  of  the  case  will 
permit  and  things  be  restored  to  the  situation  in  which  they  were 
before  the  act  complained  of  was  done,  and  the  court  may  order  this 
to  be  effected  by  its  officers,  ur  authorize  the  injured  party  to  do 
it  himself. 

By  reference  to  Sec.  11,  Code  Practice  Art.  680  e«  acg;   "  Of  the 
ezecutiou  of  Judgments,"  it  will  be  seen  that  the  obligation  entered 
into  by  the  parties  is  not   of  that  kind  that  can  be  enforced  in  the 
way  of  a  decree  of  specific  performance. 
42 
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The  sheriff  would  not  be  able  to  deliver  the  specific  object,  the 
delivery  of  which  was  ordered. 

The  parties  to  the  agreement  have  to  select  each  an  appraiser,  and 
'rom  the  appraisement  the  price  of  the  thing  has  to  be  fixed. 
Besides  there  is  to  be  a  lease  contract  entered  into  with  the  privilege 
of  buying  the  leased  premises. 

There  is  in  the  decree  appealed  from  that  intrenching  npon  the 
personality  of  the  obligor  that  is  repellanc  to  our  system  of  Juris - 
prudence. 

In  case  of  Laroussini  vs.  Werlein,  48  An.  13,  we  said:  ''The  prin- 
ciple is  appealing  that  in  the  matter  of  the  discharge  of  obligations 
by  the  debtor  personally,  he  can  not  be  compelled  to  act  against  bis 
will;  that  his  liberty  must  be  respected." 

In  all  its  phases  this  case  comes  directly  under  the  rulings  of  the 
case  referred  to.  We  can  not  compel  the  defendant  to  appoint  an 
appraiser,  nor  can  we  compel  an  acceptance  of  the  price  and  ascer- 
tain the  market  value  of  the  stock  from  such  appraisement.  The 
appraisers  may  not  agree  and  we  can  not  appoint  an  arbiter.  We 
can  not  compel  the  signing  of  the  rent  notes,  nor  can  we  compel  the 
enforcement  of  the  option  to  purchase  the  property  leased. 

The  case  is  one  for  damages,  for  the  inexecution  of  an  obligation. 
No  decree  of  specific  performance  could  be  equivalent  to  the  doing 
of  the  act  required  to  be  performed. 

The  judgment  appealed  from  is  annulled,  avoided  and  reversed, 
and  it  is  now  ordered  that  plaintiff's  suit  be  dismissed  without  preju- 
dice to  further  judicial  proceedings  in  asserting  what  rights  he  may 
have  under  the  contract. 


09  ^1  No.  12,361. 


Lewib  Baillib   &  Co.,    Limited,  in  Liquidation,   vs.    Western 
Assurance  Company  of  Toronto. 

The  plaintiff  sued  for  amount  daeoa  property  destroyed  by  fire. 

Appraisement  H^.}/z;<'(/.— Having  111  the  answer  denied  all  liability,  the  defendantwas 
without  right  to  sustain  the  plea  of  want  of  appraisement  as  a  condition  pre- 
cedent to  filing  suit,  although  the  policy  contained  a  stipulation  relating  to  ap- 
praisement. 

The  Defendants  Denial  of  Liability  was  in  Effect  a  IVaiver.—lt  the  defendant  was  not 
liable  there  waa  nothing  to  appraise.  Moreover,  there  was  no  such  demand 
made  to  at  once  proceed  with  an  appraisement  as  the  law  contemplates  should 
be  made  by  one  claiming  an  appraisement  under  the  terms  of  a  policy. 
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Proof  of  Loss.—Acta  do  not  give  rise  to  a  presamption  of  fraud  if  they  could  be  no- 
counted  for  on  the  basis  of  good  faith  and  honesty, 

Uqaidaiors for  Plaintiff,— The  right  of  parties  to  represent  a  corporation  not  con- 
tested in  the  court  of  first  intance  can  not  be  examined  on  appeal. 

£r/(/.rair/ 0/ Va/we.— From  necessity  the  opinion  of  ordinary  witnesses  acquainted 
with  the  value  of  property  is  admitted,  although  they  are  not  experts  in  mat 
ters  of  value. 

A  PPEAL  from  the  First  Jndicial  District  Oonrt  for  the  Parish  of 
^    Caddo.     Land^  J, 

Bell  4&  Randolph^  Wise  &  Hemdon  and  Alexander  dc  Blanohard  for 
Plaintiffs,  Appellees. 
William  Thompson  for  Defendant,  Appellant. 


Argned  and  snfomitted  January  20,  1897. 
Opinion  handed  down  February  1,  1897. 
Rehearing  refused  April  12,  1897. 


The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.  The  defendant  insured  fixtures  of  the  plaintiff,  of 
a  drn(i^  store,  occupied  by  the  latter. 

The  amount  of  the  policy  was  twenty -five  hundred  dollars,  less 
the  three -fourth  value  clause. 

The  premises  were  destroyed  by  fire. 

Plaintiff  brought  this  suit  for  the  amount  of  the  policy. 

The  plaintiff  alleged  that  the  required  notice  was  given  and 
proof  of  loss  prepared  and  forwarded  to  the  defendant  within  sixty 
days  from  the  date  of  the  fire,  and  that  more  than  sixty  days 
had  elapsed  since  the  proof  of  loss  had  been  delivered. 

Farther,  the  plaintiff  alleged  that  it  has  complied  with  all  obliga> 
tioDs  imposed  by  the  contract  and  policy  of  insurance. 

The  defendant  relies  upon  two  grounds.     The  first  is : 

That  no  appraisement  had  been  made  in  the  manner  specified  in 
the  policy. 

The  second  is : 

Incorrect  and  untrue  statement  of  the  assured. 

It  is  also  alleged  in  the  answer  that  the  loss  did  not  amount  to  or 
exceed  two  thousand  dollars.  The  fact  is,  that  appraisers,  in  case 
of  differences,  were  to  determine  the  amount  of  loss  by  fire. 
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The  policy  stipulates:  The  loss  shall  not  ''  become  payable  until 
sixty  days  after  the  notice,  ascertainment,  estimate  and  satisfactory 
proof  of  loss  herein  required  have  been  received  by  this  company, 
including  an  award  by  appraisers,  when  appraisal  has  been  required, 
and  that  no  suit  or  action  on  this  policy  for  the  recovery  of  any 
claim  shall  be  sustainable  in  any  court  of  law  or  equity  until  after  a 
full  compliance  by  the  insured  with  all  the  foregoing  requirements." 

As  bearing  upon  the  necessity  of  appointing  appraisers  as  a  condi- 
tion precedent  to  the  suit,  we  note  the  fact  that  the  adjuster  on  the 
ground,  offered  nineteen  hundred  dollars,  and  some  time  after, 
again  when  present  at  Shreveport,  he  offered  two  thousand  dollars, 
which  the  plaintiff  declined  to  accept.  The  defendant,  by  the 
appraiser,  made  the  offer  without  admitting  that  it  was  indebted  for 
that  much. 

The  plaintiff  in  due  time  forwarded  the  proof  of  loss. 

The  defendant  acknowledged  the  receipt  only  a  few  days  before 
the  sixty  days  had  elapsed  from  the  date  it  bad  been  received,  and 
in  its  answer  it  objected  to  the  proof  of  loss  as  incorrect  and 
unsatisfactory;  it  required  a  schedule  of  articles  covered  by  the 
policy.  The  detendant  further  demanded  full  compliance  with  the 
contract  and  exacted  an  appraisement.  The  letter  expressly 
reserved,  in  conclusion,  '^  all  the  rights  under  oar  policy  and  without 
waiver  or  admission  of  any  description." 

The  schedule  was  forwarded  in  compliance  with  defendant's 
demand.  The  defendant  in  its  pleadings  does  not  admit  the  validity 
of  the  policy  or  its  liability  in  any  amount.  In  other  words  the 
issue  was  not  limited  to  a  question  of  amount  of  defendant's  indebt- 
edness. 

On  the  contrary,  in  its  answer  the  defendant  denies  all  and  sin- 
gular the  allegations  contained  in  plaintiff's  petition. 

The  facts  as  relate  to  the  alleged  untruthful  statement  are  in  the 
schedule  furnished  by  the  plaintiff  to  the  defendant.  There  were 
included  ^'one  cash  register,  one  hundred  and  twenty- five  dollars; 
three  trunks,  forty-eight  dollars,  and  five  show-cases,  estimated  at 
two  hundred  dollars." 

We  are  informed  that  the  fire  destroyed  all  the  books  of  the 
assured,  save  the  cash  book  and  ledger  of  date  subsequent  to  July, 
1898. 

In  making  the  inventory  of  goods  purchased  originally,  the  data 
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were,  it  appears,  not  entirely  exact,  owing  to  the  loss  of  plaintiff's 
books.  The  facts  needfnl  in  the  premises,  as  we  are  led  to  infer, 
were  all  sabmitted  to  the  adjuster  before  the  plaintiff  famished  ita 
proof  of  loss.  From  a  judgment  condemning  it  to  pay  the  amount 
of  two  thousand  dollars,  the  detendant  prosecutes  this  appeal. 

The  question  of  appraisement  as  a  condition  precedent  vel  non,  to 
filing  a  suit  for  recovery  on  the  policy  is  the  first  before  us  for  our 
determination.  The  policy  issued  by  the  defendant  contains  the 
stipulation  that  notice  of  proof  shall  be  furnished  to  it,  preceded  by 
an  award  of  appraisers,  *<  when  appraisal  has  been  required."  Some 
time  after  the  loss,  and  after  its  agents  were  at  some  considerable  dis- 
tance from  the  place  of  loss,  the  insurer  by  letter  demanded  an 
appraisement  There  was  no  offer  made  by  it  to  name  one  of  the 
appraisers  and  to  proceed  to  the  appraisement.  The  clause  of  the 
policy  appears  to  have  been  considered  by  the  defendant  company 
as  a  condition  precedent,  the  performance  of  which  was  left  entirely 
with  the  assured,  who  were  to  be  left  to  themselves,  without  sugges-  • 
tion  or  offer  of  any  kind  from  the  assurer.  In  a  similar  case,  upon 
this  point,  it  was  said :  *'  But  it  can  not  be  contended  that  in  such  a 
case  as  this  an  appraisal  of  the  loss  is  an  absolute  sine  qua  non  to  the 
bringing  of  a  suit,  If  it  were,  all  that  an  insurance  company  would 
have  to  do  in  order  to  avoid  payment  of  a  loss  against  which  it  had 
insured  its  patron  would  be  to  refuse  to  name  an  appraiser,  or  other- 
wise arbitrarily  prevent  an  appraisement."  62  Fed.  Rep.  257. 

A  stipulation  for  an  appraisement  should  have  for  its  sole  object 
the  ascertainment  of  the  amount  of  the  loss.  The  stipulation  ceases 
to  have  force  where  the  insurer  disputes  to  the  insured  the  right  to 
recover  anything  at  all  under  the  policy.  We  think  the  conclusion 
reasonable :  in  the  presence  of  an  absolute  refusal  to  pay  anything, 
the  assured  should  have  the  right  to  file  a  suit  and  maintain  an 
action  for  the  loss.  That  a  denial  of  all  accountability  leaves  nothing 
to  arbitrate.  On  the  refusal  of  the  defendant  to  pay,  and  in  the  pres- 
ence of  defendant's  neglect  actively  to  avail  itself  of  the  stipulation 
in  regard  to  the  appraisal,  the  plaintiff  might  well  infer  that  nothing 
was  left  for  him  to  do  save  to  sue,  and  have  any  right  he  had 
passed  upon  by  the  courts.  Millaudon  vs.  Insurance  Co. ,  8  La.  657, 562. 
See  also  upon  this  point,  Hamilton  vs.  Liverpool  and  London  and 
Olobe  Insurance  Company,  136  U.  S.  242 ;  Hamilton  vs.  Home  Insur- 
ance Company,  187  U.  S.  870;  Wood  on  Insurance,  2d  Vol.  1018; 
Beach  on  Insurance,  Ist  Vol.,  Sec.  200;  2d  Vol.  1247. 
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The  defendant  insisted  that  an  untrue  proof  of  loss  had  been  fur- 
nished and  that  the  untruthful  statement  had  the  eiTect  of  invalidat- 
ing the  policy. 

The  proposition  that  wilful  swearing,  with  the  view  of  deceiving  the 
assurer,  will  defeat  the  right  of  recovery,  does  not  admit  of  any 
question.  It  must  be  made  evident,  however,  that  the  alleged  false 
swearing  was  intentionally  committed. 

The  burden  of  proving  the  truth  of  the  allegations  of  fraud  rests 
on  the  defendant.  Fraud  is  never  to  be  presumed  from  acts  which 
may  be  accounted  for  on  the  basis  of  honesty  and  good  faith.  To 
avoid  the  policy  it  must  appear  that  the  intention  was  to  defraud. 

National  Bank  vs.  Insurance  Company,  95  U.  S.  678;  May  on 
Insurance,  Sees.  443,  447;  Wood  on  Insurance,  Sees.  451,  455; 
Balestracci  vs.  Ins.  Co.,  84  An.  844;  Daulvs.  Ins.  Co.,  85  An.  98;  2 
Beach,  Sec.  808. 

With  reference  to  the  cash  register,  one  of  the  articles  not  de- 
stroyed, the  book-keeper  testified  that  it  was  not  in  the  building, 
and  it  was  not  destroyed  by  fire  as  it  was  being  repaired  at  some  dis- 
tance from  the  store ;  it  was  brought  back  some  time  after  the  fire, 
which  accounted  for  the  oversight  in  his  charging  it  on  the  schedule 
of  articles  of  property  destroyed  by  fire.  As  to  the  show-cases  and 
two  empty  trunks  we  agree  with  the  District  Judge  that  the  omission 
may  have  been  the  result  of  inadvertence,  and  is  not  gross  enough  to 
justify  a  presumption  of  fraud.  After  having  considered  all  the 
evidence  upon  this  point  we  have  not  found  that  there  was  wilful 
intention  to  gain  an  advantage  by  false  swearing. 

The  defendant  in  the  brief  complains  of  the  judgment,  because  no 
proof  was  made,  it  is  insisted,  of  any  right  in  W.  A.  Baillie  to  bring 
suit,  either  as  liquidator  or  assignee,  the  policy  having  been  issued 
to  Lewis  Baillie  &  Co. 

The  facts  are  that  the  suit  \i  as  brought  by  Baillie,  Led  better  & 
McCraney,  who  alleged  that  they  had  been  appointed  and  had  qual- 
ified as  liquidators  of  Lewis  Baillie  &  Co.,  Limited,  a  corporation. 

The  pleadings  did  not  deny  that  there  was  such  a  corporation. 
The  general  denial  or  the  special  demurrers  did  not  put  at  issue  the 
capacity  of  the  liquidators.  The  right  of  parties  to  represent  a  cor- 
poration, not  contested  below,  can  not  be  examined  on  appeal. 
Player  vs.  Tarkington,  4  An.  896. 

Lastly,  the  objection  of  defendant  was  to  the  evidence  of  a  witnesa. 
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admitted  over  objection,  to  testify  as  to  the  value  of  property;  the 
objection  was  that  his  examination  disclosed  his  nnfamiliarity  with 
yalnes  such  as  was  involved  in  the  case. 

The  witness  was  not  examined  as  an  expert.  It  has  been  held  on 
authority  and  reason,  that  the  opinions  of  ordinary  witnesses  ac- 
quainted with  the  value  of  property  are  often  admitted  from  neces- 
sity, even  though  their  knowledge  is  not  the  result  of  peculiar  skill. 

The  judgment  appealed  from  is  afiQrmed. 


No.  12,328. 

Smith  Bros.  &  Co.,  Limited,  and  Gentry  Bros.  vs.  W.  J.  Athens 
Lumber  Company,  Limited. 

Amending  Judgment  at  instance  of  Appellee.— VfhWe  It  is  true  that  appellees  can  not 
haTe  a  judgment  amended  inter  se^  a  Judgment  may  be  amended  between  one  of 
the  appellees  and  the  appellant,  on  the  former's  anwer  to  the  appeal,  if  the 
amendment  does  not  affect  the  Interest  of  hts  co-appellees. 

General  Privileges.— AUhoMgh  different  properties  are  covered  by  two  mortgages, 
in  an  insolvency  the  general  privileges  must  be  borne  by  the  junior  mortgage, 
If  the  proceeds  of  unencumbered  property  are  not  sufficient  to  satisfy  the 
general  privileges. 

Clerics  Salarjf.— The  olsilm  for  clerk's  salary,  prior  to  insolvency,  not  recorded,  is 
not  secured  by  privilege  on  the  immovable  property  of  the  insolvent. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
il    TMardy  J. 


I 

Henry  P.  Dart  and  Benjamin  W,  Keman  for  Henry  Wellman,  Oppo- 

I         nent.  Appellee. 


Harry  H.  Hall  and  N.  R.  Roberta  for  J.  A.  Fay  &  Co.,  Opponents, 
Appellees. 


F,  L.   Ricfiardaon  for    New   Orleans  National   Bank,   Opponent, 
Appellee. 


Mercer  W.  Pattern  for  P.  W.  Bandy,  Opponent,  Appellee. 


Argued  and  submitted  on  briefs  April  2,  1897. 
Opinion  handed  down  April  12,  1897. 
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The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.  The  liquidator  of  the  W.  J.  Athens  Lumber  Com- 
pany, Limited,  filed  an  accoant  of  his  administration. 

Seven  oppositions  were  tendered  to  the  accoant.  The  qoestions 
raised  were  considered  and  passed  upon  and  the  accoant  sabse- 
qaently  was  approved  in  accordance  with  the  views  of  the  court  a 
qua  and  a  judgment  rendered. 

One  of  the  opponents,  Henry  Wellman,  appealed  from  the  jadg- 
ment  of  homologation.  He  was  a  mortgage  creditor  of  the  insolvent 
company ;  this  mortgage  was  a  junior  mortgage.  The  decree  ordered 
that  the  costs  of  administration  be  paid  out  of  the  proceeds  of  unen- 
cumbered property.  The  amount  of  the  sales  of  unencumbered 
property  was  not  large  enough  to  pay  the  cost  of  administration. 
There  remained  unpaid,  after  supplying  the  amount  as  just  stated, 
the  sum  of  six  hundred  and  seventy  dollars  and  ninety- four  cents, 
which  balance  the  court  ordered  to  be  paid  out  of  the  proceeds  of  the 
mortgaged  property,  by  preference  over  the  mortgage  creditors. 

The  appellant  does  not  object  to  the  ruling,  but  on  the  contrary 
admits  that  the  amount,  his  proportion,  is  correctly  charged. 

In  the  account  it  is  fixed  at  three  hundred  and  forty -nine  dollars 
and  twenty -nine  cents.  The  proportion  of  another  creditor,  the  New 
Orleans  National  Bank,  whose  claim  isjsecured  by  mortgage  preced- 
ing the  Wellman  mortgage  in  rank,  is  three  hundred  and  twenty- 
seven  dollars  and  fifty -one  cents. 

The  last  named  creditor  is  an  appellee  before  this  court.  It  urges 
as  a  reason  why  it  should  not  be  charged  with  the  sum  last  stated, 
that  the  mortgage  junior  in  rank  should  be  required  to  pay  the  two 
amounts  just  stated :  expenses  of  administration,  without  regard  to 
the  fact  that  the  mortgages  rest  against  different  tracts  of  land. 

We  have  noticed  that  the  creditor  whose  mortgage  is  first  In  rank 
does  not  appeal,  but  filed  an  answer  before  this  court,  asking  that 
the  judgment  be  amended  so  as  to  relieve  him  from  the  contrlba- 
tion  of  three  hundred  and  twenty- seven  dollars,  and  fifty-one  cents, 
the  only  amount  involved  in  so  far  as  it  is  concerned  on  appeal. 

The  appellant,  opposing  this  demand  to  amend,  avers  that  the 
amendment  can  not  be  made  on  an  answer.  That  the  creditors  other 
than  this  appellee,  and  the  appellee  himself,  are  all  oo -appellees  and 
an  appeal  is  the  remedy. 

The  appellant  Wellman,  in  the  District  Court,  opposed  items  for 
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the  Balaries  of  clerks,  on  the  groand  that  if  due,  they  were  not  priv- 
ileged. 

This  opposition  having  been  dismissed,  the  accoant  as  amended 
and  reinstated  by  the  Jndge  of  the  District  Ooart,  was  homologated* 
We  take  up  the  first  issne  for  oar  determination,  growing  oat  of 
appellants'  objection  to  an  amendment  of  a  jadgment  on  the  answer 
of  one  of  the  appellees,  affecting  the  interests  of  the  co- appellees* 
It  is  trne,  this  conrt  is  seized  of  jarisdiction  to  amend  a  jadgment 
as  between  appellant  and  appellee,  and  not  as  between  the  appellees, 
bat  we  do  not  anderstand  in  this  case  that  the  answer,  praying  an 
amendment  filed  by  one  of  the  appellees,  can,  in  any  manner,  affect 
the  rights  of  the  other  appellees.  The  qaestion  is  exclasively  one 
between  the  appellant  and  the  appellee  praying  for  an  amendment 
of  the  jadgment.  Be  the  resalt  what  it  may  between  the  appellant 
and  this  appellee,  not  one  of  the  other  appellees  will  receive  less  on 
his  claim.  Whether  the  mortgage  prior  in  rank  shall  saffer  a  contri* 
botion  in  favor  of  the  law  charges  and  other  expenses  of  administra- 
tion, is  the  only  issne. 

The  proceeds  of  anencambered  property  had  been  applied  to  the 
payment  of  cost.  The  appellees,  other  than  the  mortgagee  Well- 
man,  have  interest  in  the  contribation  which  mast  be  made  to  pay 
the  balance. 

The  position  may   be  sammed  ap  thas:   The  mortgage  creditor^ 

appellee,  says  to  the  creditor  with  mortgage  junior  in  rank:    ''Toar 

mortgage  must  be  charged  with  this  amoant  and  not  my  mortgage."' 

Be  the  answer  and  resalt  what  it  may,  the  other  creditors  ar» 

withoat  interest. 

Two  appellees  with  concnrrent  rights,  one  remaining  silent  and 
the  other  seeking  to  have  the  jadgment  amended,  the  case  wonld  be 
different.  The  rale  invoked  by  the  appeUant  woald  apply.  Here 
no  interest  of  any  other  appellee,  prior,  conearrent  or  sabseqaent^ 
is  involved. 

The  next  issae  in  the  case  involves  the  application  of  the  prin- 
ciple that  the  first  mortgage  creditor,  having  his  mortgage  apon 
a  single  immovable,  has  in  the  event  of  insolvency  the  right  to 
hisist  that  the  proceeds  of  the  movables  and  of  the  immovablea 
apon  which  rest  mortgages  janior  in  rank,  be  exhaasted  before^ 
his  fond  can  be  made  to  contribate  to  the  payment  of  the  general 
privileged  claims.    The  mortgage  of  the  appellant  we  have  seen  wa» 
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the  jnnior  mortgage.  The  decisions  invariably  hold  that  the  junior 
mortgage  mnst  contribute  the  required  amount.  Devron  vs.  His 
Creditors,  11  An.  482;  Deverges  vs.  His  Creditors,  18  An.  169;  Suc- 
cession of  O'Laughlin,  18  An.  142;  Ventress  vs.  His  Creditors,  20 
An.  359;  Succession  of  Rousseau,  28  An.  3;  Succession  of  Marc,  29 
An.  414.  It  follows  that  the  amount  of  three  hundred  and  twenty - 
seven  dollars  and  fifty -one  cents,  heretofore  charged  to  the  appellee, 
must  be  chlirged  to  the  appellant. 

This  brings  us  to  the  objection  of  appellant  to  the  salaries  of  three 
clerks,  amounting  to  five  hundred  and  seventy -three  dollars  and 
fifty -one  cents,  viz. : 

Bondy $268  70 

LeBlanc 142  00 

Navra 177  81 

The  record  does  not  show  that  these  claims  were  recorded,  nor 
does  it  appear  that  the  services  for  which  salaries  are  claimed  were 
rendered  after  the  insolvency  had  been  declared.  These  claims  were 
all  opposed.  The  onus  of  proof  was  with  these  creditors.  We  are 
compelled  to  hold  that  they  have  no  privilege  whatever,  as  against 
immovable  property,  since  it  does  not  appear  that  their  claims  were 
recorded. 

The  law  is  clear,  no  privilege  on  immovable  property,  such  as  here 
claimed,  shall  affect  third  persons  unless  duly  recorded. 

These  claims  were  numbered  40,  41,  42  in  the  account  and  were 
charged  to  items  12  and  13  of  assets  in  their  proper  proportion. 
These  last  items,  assets,  cover  the  immovable  property  upon  which 
the  appellant  had  a  mortgage. 

It  is  ordered,  adjudged  and  decreed  that  the  judgment  appealed 
from  be  amended  oy  crediting  the  appellee,  the  New  Orleans 
National  Bank,  with  the  amount  of  three  hundred  and  twenty -seven 
dollars  and  fifty -one  cents,  and  debiting  the  appellant,  Henry  Well- 
man,  with  the  sum  of  three  hundred  and  twenty -seven  dollars  and 
fifty -one  cents. 

It  is  further  ordered,  adjudged  and  decreed  that  the  claims  of 
Bondy  for  two  hundred  and  fifty -three  dollars  and  seventy  cents,  of 
O.  L.  LeBlanc  for  one  hundred  and  forty -two  dollars,  and  L.  J.  Navra 
for  one  hundred  and  seventy- seven  dollars  and  eighty -one  cents,  be 
not  charged  to  said  items  12  and  13.   The  claims  of  these  three  clerks 
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(or  salaries  in  so  far  as  relates  to  a  privilege  on  appellants'  property 
are  dismissed. 

Tiie  liquidator's  account  and  the  jadRment  of  homologation  having 
been  amended,  as  amended  the  judgment  is  affirmed  at  appellees' 
costs. 


No.   12,486. 
The  State  vs.  M.  Kbavbny. 


Ad  applfcation  for  time  to  flie  a  rale  for  new  trial  Is  properly  refused  when  baaed 
on  an  affldaylt  of  newly  discovered  testimony  only  contradictory,  In  its  char- 
acter, and  on  other  testimony  when  no  diligence  is  shown  to  have  been  used 
for  obtaining  the  testimony  on  the  trial. 

APPEAL  from    the   Criminal  District  Court  for  the  Parish    of 
Orleans.     Baker,  J. 


M,  J,  Cunninghamj   Attorney  General,  and  -R.  H,   Mart,  District 
Attorney,  for  Plaintiff,  Appellee. 


J.  Q.  Flynn  for  Defendant,  Appellant. 


Submitted  on  briefs  March  6,  1897. 
Opinion  handed  down  March  29,  1897. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  This  is  an  appeal  from  the  sentence  following  the 
verdict  of  guilty  against  defendant  on  an  indictment  for  inflicting  a 
wound  less  than  mayhem. 

The  appeal  comes  here  with  no  bill  of  exceptions  reserved  during 
trial.  The  reliance  of  counsel  for  the  accused  is  on  his  application 
for  time  to  prepare  affidavits  and  file  a  rule  for  new  trial  and  the  bill 
reserved  to  the  denial  of  the  application.  The  application  and  affi- 
davit in  its  support  assigned  as  grounds  the  discovery  of  material 
testimony  since  the  trial.  The  testimony,  it  is  claimed,  would  prove 
statements  of  the  deceased  at  the  time  of  the  cutting,  contradicting 
the  testimony  of  the  police  officers  who  testified  against  the  accused, 
and  another  witness,  an  eye-witness,  it  is  claimed,  would  confirm 
the  statement  of  the  accused. 


668  SUPREME  COURT  OF  LOUISIANA. 


Qrant  ts.  Buokner. 

The  law  gives  the  accused  ample  opportunity  to  prepare  for  hia 
defence  and  exhibit  it  by  testimony  before  the  jury.  When  after 
conviction,  an  application  for  new  trial  is  made,  on  the  ground  of 
newly  discovered  testimony,  the  law  exacts  that  doe  diligence  mnst 
be  shown  why  the  testimony  was  not  prodnced  on  the  trial.  It  is 
farther  required  the  names  of  the  witnesses  and  the  materiality  of 
their  testimony  should  be  exhibited.  It  is  settled  that  the  mere  pro- 
duction of  contradictory  evidence  affords  no  basis  to  give  a  new 
trial.  Here,  instead  of  a  rule  for  new  trial  there  is  only  an  applica- 
tion for  time  to  frame  an  application,  manifestly,  we  think  inad- 
missible and  open  to  the  objections  to  which  the  rule  for  new  trial 
would  be  subject. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  sentence  of 
the  lower  court  be  affirmed. 


No.  12,372. 
WiLUAH  -Grant  vs.  John  A.  Bucknbb. 

A  party  who  is  prooeeded  against  in  a  State  oourt  by  a  receiver  in  a  Federal  court 
for  the  payment  of  rents  due,  may  plead  in  compensation  and  extinguishment 
thereof,  a  sum  said  receiver  has  previously  collected  in  excess  of  what  he  was 
entitled  to  have  received. 

APPEAL  from  the  Seventh  Judicial  District  Oourt  for  the  Parish  of 
East  Carroll.     Montgomery j  J, 


C.  8.  Wyly  and  J.  D.  Rouse  for  Plaintiff,  Appellant. 


Joseph  E,  Bansdell  and  Saunders  A  Miller  for  Defendant,  Appellee. 


Argued  and  submitted  January  28,  1897. 
Opinion  handed  down  February  15,  1897. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  is  a  suit  for  rent,  and  it  was  defended  mainly 
upon  the  plea  of  offset  or  compensation,  and  on  the  trial  there  was 
judgment  in  favor  of  the  plaintiff  for  the  amount  of  the  debt,  and  a 
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corresponding  judgment  in  favor  of  the  defendant,  one  judgment 
compensating  and  extinguishing  the  opher.  From  that  judgment 
the  plaintiff  prosecutes  this  appeal. 

The  facts  necessary  to  be  stated  are  very  fairly  recited  in  the 
original  brief  of  defendant's  ^counsel,  and  to  which  there  appears  to 
be  no  objection  urged  on  the  other  side,  and  consequently  we  append 
an  extract  therefrom  as  furnishing  an  historical  resumi  thereof, 
viz. : 

*' The  present  suit  grows  out  of  a  receivership  proceeding  which 
has  t>een  pending  for  many  years  in  the  United  States  Circuit  Court 
for  the  Eastern  District  of  Louisiana. 

'^The  controlling  facts  bearing  upon  this  testimony  may  be  briefly 
stated. 

** Oliver  J.  Morgan  was,  in  ante-bellum  times,  a  rich  planter,  own- 
ing five  plantations  in  Carroll  parish,  Louisiana.  His  wife  died 
intestate,  in  1844,  leaving  but  two  children.  All  the  property  stand- 
ing in  her  husband's  name  at  the  time  of  her  death  belonged  to  the 
community  of  acquets  and  gains  that  existed  between  them.  Her 
two  children,  therefore,  as  her  sole  heirs,  became,  on  her  death,  the 
owners  of  her  undivided  one- half  of  the  community  property. 

^'  Mr.  Morgan,  however,  wished  to  settle,  during  his  own  lifetime, 
the  rights  of  his  two  children  in  his  wife's  estate  and  his  own.  In 
execi-^tion  of  this  design,  be  conveyed,  in  1868,  certain  property  to  Mrs. 
Julia  Morgan,  one  of  his  daughters,  then  living,  partly  as  a  do- 
nation from  himself  and  partly  in  satisfaction  of  her  rights  as  one  of 
ber  mother's  heirs.  And  to  the  children  of  a  pre  -deceased  daughter, 
Mrs.  Kellam,  he  made  a  similar  conveyance  of  other  property, 
partly  as  a  donation  and  partly  in  satisfaction  of  their  rights  as  heirs 
of  Mrs.  Kellam.  The  defendant,  John  A.  Buckner,  is  now  the  sole 
representative  and  heir  of  the  interest  of  the  Kellam  children. 
Melbourne  plantation  was  the  property  so  conveyed  and  donated  by 
Mr.  O.  J.  Morgan  to  the  children  of  his  pre -deceased  daughter,  Mrs. 
Kellam,  in  satisfaction  of  their  interests  in  his  wife's  estate  and  his 
own.  Mr.  Morgan  died  in  1860,  and  there  was  then  no  question  as 
to  the  enormous  solvency  of  his  estate.  But  as  the  result  o  f  the  war 
partly  from  the  emancipation  of  the  slaves  and  partly  for  other 
causes,  the  value  of  the  estate  was  greatly  decreased  by  1867.  In 
that  year  an  administration  of  the  estate  of  Oliver  J.  Morgan  was 
opened  and  all  of  his  property  sold.     At  these  sales  the  heirs  bought 
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in  the  plantations  so  as  to  continue  owning^  them  in  the  same  man- 
ner as  bad  been  intended  by.  Mr.  Morgan. 

"  Some  years  after  these  sales  Gay,  a  personal  creditor  of  Oliver 
J.  Morgan,  and  not  of  the  community,  filed  a  bill  in  equity  in  the 
Federal  Oircuit  Court  to  set  the  probate  sales  aside  on  the  ground  of 
fraud.  After  a  long  litigation  the  probate  sales  were  set  aside.  Rut 
the  avoidance  of  these  sales  simply  subjected  the  community  inter- 
est of  the  succession  of  Mr.  O.  J.  Morgan  in  the  several  plantations 
to  the  pursuit  of  his  creditors,  but  did  not  forfeit  or  affect  the  inter- 
ests of  the  descendants  of  his  two  daughters  to  their  mother's  rights 
in  the  community.  It  became,  therefore,  incumbent  on  the  Pederal 
court  to  determine  in  what  proportion  and  by  what  title  the  several 
plantations  belonged  to  the  heirs  of  Mrs.  O.  J.  Morgan,  and  in  what 
proportion  they  belonged  to  the  succession  of  Mr.  O.  J.  Morgan,  her 
husband.  The  determination  of  this  question  was  complicated  by 
the  fact  that  the  plantations  and  their  equipment  constituted  a  part, 
and  not  the  whole,  of  the  community  property  as  it  had  existed  from 
Mrs.  Morgan's  death,  in  1844,  to  her  husband's  death,  in  1860,  the 
slaves  and  much  other  property  having  disappeared  during  the  war. 
It  was  further  complicated  by  the  fact  that  each  branch  of  Mrs.  Mor- 
gan'b  heirs  had  accepted  from  her  husband,  after  her  death,  specific 
property  in  satisfaction  of  their  interests  in  her  estate,  and  that  the 
whole  of  the  property  so  accepted  had  from  that  time  on  been  in  the 
possession  and  enjoyment  of  the  heirs. 

''The  Supreme  Court  of  the  United  States  finally  adjusted  the 
interests  of  the  heirs  and  of  the  creditors.  Mellen  vs.  Buckner  (139 
United  States,  410) .  In  this  adjustment  it  was  decreed  that  John  A. 
Buckner,  as  sole  surviving  representative  and  Jieir  of  one  branch  of 
Mrs.  Morgan's  heirs,  should  be  recognized  as  owner  of  one -half  of 
Melbourne  plantation,  and  that  the  other  half  of  said  plantation 
should  be  liable  for  the  personal  debts  of  Oliver  J.  Morgan.  The 
decree  was  silent  as  to  the  ownership  of  the  revenues  of  the  planta- 
tion, but  contains  nothing  indicating  that  the  revenues  were  not  to 
follow  the  title.  The  decree  of  the  United  States  Supreme  Court 
recognized  that  the  acts  of  donation  and  conveyance  executed  by 
Mr.  O.  J.  Morgan  in  1858  were  valid  in  so  far  as  they  conveyed 
specific  property  to  his  wife's  heirs  in  satisfaction  of  their  interest 
in  her  estate,  but  held  that  they  were  void  in  so  far  as  they  pur- 
ported to  be  donations  of  property  of  his  own.    That  this  is  the  effect 
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and  meaniDg  of  i  that  decree  has  been  declared  by  the  Oircnit  Gonrt. 
The  result,  therefore,  of  this  decree  is  to  establish  that  John  A. 
Bnckner,  or  those  of  whose  rights  he  is  now  sole  heir,  have  been, 
since  1858,  owners  of  an  undivided  one -half  of  Melbonme  plantation. 
The  decree  simply  ascertains  and  declares  the  fact  as  it  had  always 
existed. 

*' Before  the  final  decree  of  the  United  States  Supreme  Court  in 
1891  (Mellen  vs.  Buckner,  189  United  States,  388),  all  the  plantations 
bad  been  in  charge  of  a  receiver  appointed  by  the  Federal  Court  in 
the  suit  to  set  aside  the  probate  sales.  This  receiver  had  rented 
Melbourne  plantation  as  an  entirety  to  the  defendant,  John  A.  Buck- 
ner, for  the  years  1886,  1887,  1888  and  1889,  and  by  his  admission 
(Tr.,  p.  63)  had  collected  from  him  nine  thousand  nine  hundred 
dollars,  as  the  rent  of  the  whole  of  said  plantation  for  said  years. 
According  to  this  showing,  the  recelvef,  acting  as  receiver,  had  col- 
lected from  Buckner,  for  rent,  four  thousand  five  hundred  dollars 
more  than  he  was  entitled  to  collect  during  the  years  1886  to  1889. 
He  now  brings  this  suit  to  collect  from  Buckner  the  rent  for  one -half 
of  Melbourne  plantation  for  the  years  1891  to  1892;  one-half  of  the 
taxes  on  Melbourne  for  those  years,  and  a  trifling  sum  for  the  rent 
of  some  other  property,  aggregating  in  all  two  thousand  and  fifty 
dollars  and  twenty -two  cents. 

'*To  this  demand  Buckner  pleads  in  compensation  and  reconven- 
tion the  amount  due  him  by  the  receiver,  about  four  thousand  six 
hundred  and  fifty- four  dollars  and  twenty-five  cents.  The  lower 
coart  allowed  the  plea,  so  far  as  required  to  extinguish  the  claim 
propounded  by  the  receiver  in  this  suit,  but  did  not  give  judgment 
over  against  the  receiver  for  the  surplus  (p.  76). 

''The  contention  of  the  defendant  is  that  the  plaintiff,  in  his  capa- 
city as  receiver,  has  already  collected  from  him  (defendant)  more 
than  double  the  amount  now  sued  for:  that  this  amount  was  col- 
lected by  the  receiver  as  rent  for  the  very  plantation,  for  additional 
rent  of  which  this  suit  is  brought;  that  on  a  full  accounting  of  rents 
dae  to  and  collected  by  the  receiver  from  defendant  for  rent  of  Mel- 
bourne plantation,  the  receiver  has  been  overpaid  by  several  thou- 
sand dollars ;  that  what  the  plaintiff  owes  defendant  is  due  in  his 
capacity  as  receiver  for  money  actually  paid  by  defendant  to  plaintiff 
since  his  (plaintiff's)  appointment  as  receiver,  and  which,  having 
been  unjustly  collected,  should  be  at  once  withdrawn  from  the  funds 
of  the  receivership  and  returned  to  defendant." 
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In  response  to  this  plea  the  plaintiff  argaes : 

*' That  the  decree  of  the  United  States  Supreme  Court  gave  de- 
fendant one-half  of  Melbourne  plantation  in  payment  and  satisfac- 
tion of  a  debt  due  him  by  the  succession  of  O.  J.  Morgan,  bnt  did 
not  give  him  the  revenues  accruing  therefrom  antecedent  to  the  gift." 

As  explanatory  of  the  situation  of  affairs  in  the  United  States 
Circuit  Court  we  append  the  following  decree  of  that  court,  which 
embraces  the  primaiy  subject  of  the  contestation  in  the  instant  case. 
It  is  as  follows  viz. : 

^*  United  States  Circuit  Court,  Eastern  District  of  Louisiana. 

**  D.  C.  Mellen,  Administrator,  etc.  ) 

vs.'  I 

**  Olivbb  J.  Morgan,  Testamentary  Ex.,  etc.,  | 

et  al,  I 

**  John  A.  Buckner  bt  al.  )-AJ1  Consolidated. 

vs. 

*<  D.  C.  Mellen,  Administrator,  etc. 

"  Narcissb  K.  Johnson,  bt  al. 

'*  D.  C.  Mellen,  Administrator  etc. 

*^  On  application  of  John  A.  Buckner  et  al.  for  a  partial  rehearing. 

*<  The  decree  complained  of,  and  the  master's  report  upon  which 
the  decree  is  based,  are  founded  on  the  proposition  that  in  the  main 
case,  originally,  Qay,  Administrator,  etc.,  vs.  Morgan,  Dative  Testa- 
mentary Executor,  etc. ,  et,  al,,  the  complainant  for  himself  and  the 
other  creditors  recovered  from  the  estate  of  Oliver  J.  Morgan,  de- 
ceased, and  brought  into  court  as  a  fund  to  be  distributed  to  the 
creditors  and  claimants  of  such  estate,  a  large  landed  property 
belonging  to  said  Oliver  J.  Morgan,  situated  in  Carroll  parish.  State 
of  Louisiana,  and  consisting  of  five  plantations  contiguous  to  each 
other,  to- wit:  Wilton,  Melbourne,  Westland  and  Morgan. 

*'  The  opinion  of  the  Supreme  Court,  rendered  in  the  case  and 
reported  in  Johnson  vs.  Waters,  111  United  States,  640,  in  connection 
with  the  decree  there  directed  to  be  entered,  seems  to  support  such 
proposition. 

**  The  only  reservation  referred  to  in  the  opinion  found  in  the 
decree  directed  is  thus  stated  in  the  decree : 

'*  The  said  master  may  apply  to  the  court  from  time  to  time  for 
further  .directions,  which  are  hereby  reserved,  especially  as  to  the 
question  whether  the  succession  of  Julia  Morr^an,  deceased,  is  enti- 
tled to  any  portion  of  the  proceeds  arisl'^ig  from  the  sale  of  said 


FORTY-NINTH  ANNUAL  REPORTS,  1897.  678 

Qrant  ts.  Backner. 

lands  by  virtae  of  the  act  of  sale  and  donation  made  to  her  by  Oliver 
J.  Morgan  in  1868,  so  far  as  the  said  act  was  a  sale  and  not  a  dona- 
tion. 

"The  opinion  of  the  court  is  clear  that  the  act  of  1858  was  void  aa 
a  donation,  and  it  apparently  intimates,  as  this  conrt  afterward 
decided,  that  it  was  eqnally  void  as  a  sale.  The  opinion  and  decree 
0*  the  Sapreme  Court,  however,  rendered  in  the  consolidated  casea 
of  Mellen  vs.  Buckner  and  Mellen  vs.  Johnson,  reported  in  189 
United  States,  888,  when  carefully  read  and  considered  in  the  light 
of  the  facts  and  circumstances  of  the  case,  puts  a  different  view 
upon  the  matter.  In  that  case  the  act  of  1858,  while  still  held  to  be 
void  as  a  donation,  is  held  to  be  valid  (as  a  sale  or  appropriation) 
for  BO  much  of  the  lands  in  question  as  were  received  by  the  heirs  of 
Narcisse  Deeson  in  payment  of  the  debts  due  by  them  on  account  of 
the  interest  Narcisse  Deeson  had  as  the  wife  of  Oliver  J.  Morgan  in 
the  community  property,  and  it  is  said  that  this  was  substantially 
the  view  which  the  court  entertained,  although  not  fully  explained 
in  the  case  of  Johnson  vs.  Waters. 

"  And  the  Supreme  Court,  probably,  in  order  that  no  further  mis- 
take might  be  made  as  to  the  scope  and  effect  of  their  opinion,  ren- 
dered a  specific  decree  in  which  after  consolidating  the  causes  then 
before  the  coart  with  the  principal  case  of  Gay,  Administrator,  vs. 
M.  F.  Johnson,  Executor,  etc.,  and  by  way  of  supplement  to  the 
decree  in  said  principal  case,  it  was  among  other  things  decreed  that 
the  heirs  of  Julia  Morgan,  deceased,  and  of  Oliver  H.  Kellam^ 
deceased,  as  creditors  of  the  estate  of  Oliver  J.  Morgan  be  rejected, 
and  that  in  place  of  such  supposed  claims  the  said  heirs  were  entitled 
to  have  and  retain  a  certain  claim  portion  of  said  Oliver  J.  Morgan's 
estate,  free  from  the  claims  of  his  creditors,  to- wit:  one  two -fifths 
of  the  other  four  plantations  to  the  Julia  Morgan  heirs ;  the  decree 
then  provides  that  all  the  remaining  interests  in  said  plantations 
shall  be  subject  to  the  payment  and  satisfaction  of  the  debts  due  to 
the  creditors  who  shall  have  established  their  debts  before  the  mas- 
ter in  said  original  suit,  and  then  for  a  partition  in  kind,  or  by  lici  - 
tation,  as  the  said  heirs  should  direct. 

'*  From  this  last  opinion  and  decree  of  the  Supreme  Court  in  the 

matter,  we  are  forced  to  conclude  that  the  portions  of  lands  set  ott 

and  adjudged  to  the  heirs  of  Julia  Morgan  and  heirs  of  O.  H.  Kellam, 

Jr.y  were  8o  at  toff  and  adjudged  to  them  as  the  owner  b  thereof  in  their 
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oiim  rights  as  the  heirs  of  Jalia  Morgan  and  O.  H.  Kellam,  Jr.,  who 
were  the  heirs  of  Narcisse  Deeson,  the  wife  of  Oliver  J.  Morgan,  and 
not  to  them  in  any  way  as  the  heirs  of  Oliver  J.  Morgan,  or  cw  cred- 
itors or  claimants  of  his  estate, 

*'  This  wonld  be  very  clear  to  ns  were  it  not  for  the  increase  of 
about  fifteen  per  cent,  allowed  to  the  heirs  of  Jolia  Morgan  and 
about  seven  per  cent,  allowed  to  the  heirs  of  Oliver  H.  Kellam,  Jr.» 
over  the  portions  said  by  the  Supreme  Court  to  have  been  acquired 
by  them  under  the  act  of  1858,  so  far  as  it  was  valid,  which  increase 
was  certainly  taken  out  of  the  estate  of  Oliver  J.  Mo^an,  but  which 
was  considered  admissible  by  the  court  on  general  principle  of 
equity. 

*'  To  the  extent  of  this  increase  the  heirs  of  Julia  Morgan  and 
Oliver  H.  Kellam,  Jr.,  participated  in  the  fund  recovered  in  the 
original  case  of  Qay,  Administrator  vs.  Morgan,  Executor,  et  cU.,  but 
the  careful  reading  and  consideration  of  which  we  have  given  the 
opinions  and  decrees  of  the  Supreme  Court,  and  particularly  the 
supplemental  decree  in  all  the  cases  consolidated,  give  us  the  firm 
impression  that  the  court  intended  to  hold  and  declare  that  the  por- 
tions recovered  by  said  heirs  were  theirs  of  rights  and  that  they  were  to 
have  them  not  only  free  of  the  claims  of  creditors  of  the  estate  of 
Oliver  J.  Morgan,  but  free  from  all  costs  and  claims,  except  as  in  the 
several  decrees  adjudged,  and  as  thereafter  might  be  neeessary  in 
effecting  partition. 

*<It  follows  that  the  petition  of  the  Kellam  heirs  for  a  rehearing 
of  the  final  decree,  rendered  June  2,  18&3,  should  be  granted,  but 
only  granted  so  far  as  said  heirs  are  concerned,  unless  the  main- 
tenance of  the  exceptions  filed  by  them  necessarily  required  a  revi- 
sion of  the  decree  of  distribution.  If  such  revision  is  not  necessary, 
then  it  seems  that,  as  we  have  fully  examined  the  question  of  the 
liability  of  the  Kellam  heirs  to  contribute  to  the  expenses  in  the 
original  suit  of  Gay,  Administrator,  vs.  Morgan,  Testamentary  Execu- 
tor, we  may  now  grant  an  order  granting  a  limited  rehearing,  and  at 
the  same  time  pass  a  decree  sustaining  the  exception  of  the  Kellam 
heirs,  but  otherwise  maintaining  the  decree  of  June  2,  1893,  and  thus 
put  an  end  to  the   long  litigation  of  the  case  as  far  as  this  court  is 

concerned. 

<*  (Signed)         Don  A.  Pardee,  Circuit  Judge, 

^^  Jadge  Parlange  concurs. 
"April  17,  1896." 
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Vide  Johnson  vs.  Waters,  111  U.  S.  640;  Mellen  vs.  Johnson,  189 
U.  S.  888. 

From  the  ioregoinfi:  opinion  and  statement  of  facts,  it  is  clear  that 
prior  to  the  final  adjudication  by  the  Supreme  Oonrt  of  the  relative 
rights  of  the  respective  parties,  all  of  the  plantations  involved  in  the 
litigation  had  been  under  the  control  and  management  of  the  receiver,  , 
and  that  he  had  rented  the  entire  Melbourne  plantation  to  the 
defendant,  John  A.  Buckner,  for  the  years  1886, 1887, 1888  and  1889, 
and  had  coUected  rents  of  him  therefor,  aggregating  nine  thousand 
nine  hundred  dollars  in  amount — that  is  to  say,  four  thousand  nine 
hundred  and  fifty  dollars  more  than  he  was  entitled  to  collect  during 
those  years. 

As  the  present  suit  involves  the  rent  of  the  years  1890  and  1891, 
and  some  small  arrearages  of  taxes,  the  defendant  pleads,  in  com- 
pensation and  extinguishment  thereof,  a  sufficient  amount  of  said 
sum  in  excess,  to  satisfy  the  receiver's  demands. 

In  this  court  the  defendant  and  appellee  has  answered  the  plain- 
tiff's appeal,  and  prayed  that  the  judgment  appealed  from  be  so 
amended  in  his  favor  as  to  reserve  him  *'  the  right  to  demand  and 
recover  from  said  William  Grant,  receiver,  the  difference  between 
the  amount  required  to  compensate  the  demands  of  the  said  William 
Grant,  receiver,  set  up  in  this  suit,  and  the  amount  due  to  said  John 
A.  Buckner,  by  the  said  Wm.  Grant,  receiver." 

-  It  seems  to  us  to  be  perfectly  apparent  that  the  decree  of  the 
court  recognizing  the  right  of  the  heirs  of  Julia  Morgan  to  one -half 
of  the  Melbourne  plantation,  ofnecessity  carried  therewith  a  right  to 
a  proportionate  amount  of  its  annual  revenue  and  equally  so  the 
right  to  demand  of  the  receiver  a  restitution  of  the  amount  he  has 
unduly  received. 

We  are  of  opinion  that  the  defendant  has  the  right  to  urge  the 
plea  of  compensation  to  an  amount  sufficient  to  relieve  himself  from 
personal  liability  to  the  plaintiff.  As  the  receiver  has  sought  the 
enforcement  of  his  demands  in  a  court  of  the  State,  he  can  not,  at 
the  same  time,  turn  the  defendant  around  to  another  recourse  in  the 
United  States  Circuit  Oourt. 

The  demand  in  compensation  herein  made  is  but  a  claim  to  dis- 
charge a  present  obligation  for  the  rent  of  two  years  now  due,  by  the 
application  thereto  pro  tanto  of  the  avails  of  previous  years  during 
which  the  receiver  collected  a  greater  sum  than  he  was  entitled  to 
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have  received.  Beatde,  Syndic,  vs.  Scndday,  10  An.  404;  Mercer 
Admr.,  vs.  Lobit,  10  An.  47;  Lemane  vs.  Lemane,  27  An.  694. 

The  doctrine  qwB  temporalia  sunt  applies  to  the  defendant's  de- 
mands.    What  he  might  not  use  as  a  sword  he  may  use  as  a  shield. 

We  are  of  opinion  that  defendant  is  jostly  and  equitably  entitled 
to  compensation. 

That  while  admittinic  possession  of  rents  taken  from  the  defendant 
to  a  greater  amonnt  than  he  was  entitled  to  receive,  the  receiver  can 
not  stay  the  defendant's  demand  in  compensation,  as  a  means  of 
enabling  him  (the  receiver)  to  still  further  increase  his  receipts  and 
relegate  him  to  another  tribunal  for  ultimate  settlement  thereof. 

The  judgment  should  be  so  amended  as  to  conform  to  the  answer 
of  the  appellee,  and  as  thus  amended,  the  same  should  be   affirmed. 

It  is  therefore  ordered  and  decreed  that  the  judgment  ap- 
pealed from  be  so  amended  as  to  reserve  the  defendant's  right  to 
demand  of  and  receive  from  the  plaintiff  the  residue  of  the  amount 
of  the  rents  he  has  collected  in  excess  of  the  sum  actually  due  by  the 
defendant,  after  a  sufficiency  thereof  has  been  used  to  extinguish  by 
compensation  the  demands  of  said  receiver  in  this  suit ;  and  that  as 
thus  amended  same  be  affirmed  at  the  cost  of  the  plaintiff  and  appel- 
lant in  both  courts. 


No.  12,826. 

"^  gyg         State  ex  rbl.  Orescent  City  Railroad  Company  vs.  A.  C.  Bell, 
1^  ^  City  Engineer. 

In  the  first  contract  between  the  plaintiff  and  the  municipality,  that  the  lines  and 
levels  of  the  contemplated  road  would  be  furnished  by  the  surveyor. 

That  duty  is  incumbent  upon  that  officer,  under  the  terms  of  the  contract.  He 
can  not  in  law  decline  to  act  before  he  is  stopped  by  the  legal  action  of  the 
constituted  authorities. 

Afandamus  lies  to  compel  the  performance  by  an  officer  of  duties  purely  ministerial. 

The  defendant  joined  issue  on  the  merits. 

McEnery,  J.,  dissenting:  When  the  public  officer  is  to  be  reached  by  maudamms^  it 
must  be  when  his  duties,  which  are  sought  to  be  enforced,  are  public,  clear 
and  unequivocal,  in  which  there  is  no  latitude  for  the  exercise  of  his  discretion. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Ellis,  J. 


Farrar,  Jwias  &  Kruttschnitt  for  Relator,  Appellee. 
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James  J.  McLoughlin^  AssiBtant  City   Attorney,  and   Samuel  L. 
Gtlmore,  City  Attorney,  for  Defendant,  Appellant, 


Henry  P.  Dart^  amxcus  curia?,  submits  a  brief. 

Argaed  and  sabmitted  February  5,  1897. 
Opinion  handed  down  February  16,  1897. 
Rehearing  refused  (reasons  assigned)  April  12,  1897. 


The  opinion  of  the  court  was  delivered  by 

Breauz,  J.  The  relator  applied  fo^*  a  writ  of  mandamus  to  com- 
pel the  City  Engineer  to  furnish  it  lines  and  levels,  for  the  construc- 
tion of  its  railroad  through  the  neutral  ground  of  Carrollton  avenue, 
from  Second  to  Fourth  streets. 

The  relator  claimed  that  it  owned  a  railroad  franchise  and  that  sub- 
seqaently  the  City  Council  passed  an  ordinance,  under  which  certain 
changes  were  made  in  the  matter  of  the  line  of  the  railroad;  that 
instead  of  the  right  to  use  either  Fourth  or  Second  street  from 
Broadway  to  the  upper  terminus^  it  was  ordained  that  it  shall  con- 
struct its  road  on  Second  from  Broadway  to  Carrollton  avenue,  thence 
through  the  neutral  ground  of  Carrollton  avenue  to  Fourth,  thence 
along  Fourth  street  to  the  parish  line.  The  relator  alleged  that  the 
whole  road  has  been  completed  except  that  portion  which  runs 
through  Carrollton  avenue  from  Second  to  Fourth  street;  that  the 
whole  of  the  line  has  been  for  some  time  operated  from  the  lower 
terminus  up  Second  street  to  Carrollton  avenue,  and  relator  is 
anxious  to  connect  its  line  so  as  to  operate  its  line  from  terminus  to 
terminus. 

The  respondent  returned  in  answer  to  the  preliminary  order  issued 
on  the  application  for  a  mandamus,  that  it  was  not  his  duty  to 
deliver  to  relator  lines  and  levels,  because  the  amending  ordinance 
under  which  the  relator  claims  a  franchisj  has  been  repealed  by  the 
City  Council. 

If  it  has  not  been  repealed,  then  relator  sets  up  that  relator's  alle- 
gations are  vague  and  indefinite,  and  that  they  do  not  indicate  upon 
what  neutral  grounds  to  establish  the  lines  and  levels ;  that  they  do 
not  designate  upon  which  of  the  three  strips  of  neutral  ground 
on  Carrollton  avenue  the  tracks  are  to  be  laid. 
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And,  lastly,  the  grounds  are  that  the  relator  has  no  contract  with 
the  city  and  holds  no  franchise  from  the  city;  that  the  alleged  con* 
tract  is  void. 

As  a  question  of  fact,  it  is  not  disputed  that  the  relator  has  con- 
structed its  line  of  road  as  alleged  in  its  petition. 

The  ordinance  under  which  relator  claims  a  franchise  was  con- 
sidered and  discussed  in  the  case  of  Orescent  Oity  Railroad  Oom- 
pany  vs.  New  Orleans  &  Oarrollton  Railroad  Company,  48  An.  866, 
866.  It  relieves  us  from  the  necessity  of  discussing  at  length 
the  original  ordinance,  under  which  the  relator  acquired  its  fran- 
chise. 

It  is  also  a  fact  that  relator  accepted  the  terms  and  conditions  of 
the  ordinance. 

Subsequently,  the  council  took  it  in  hand  to  repeal  the  ordinance 
granting  the  franchise  claimed.  It  appears  that  the  action  of  the 
City  Oouncil  was  made  final  after  the  service  of  the  alternative  writ 
of  Ttiandamus  upon  respondent.  If  there  is  a  right  of  action,  no 
question  is  raised  as  to  the  want  of  authority  to  proceed  by  way  of 
mandamus;  in  other  words,  it  was  not  contended  that  the  relator 
had  mistaken  its  remedy.  From  the  specifications  made  part  of  the 
first  ordinance  we  extract:  ''This  road  shall  follow  the  route 
described  in  the  above  ordinance,  and  indicated  in  the  accompany- 
ing plan.  The  foil  red  lines  in  said  plan  shows  the  route  proposed, 
and  the  dotted  red  lines  the  route  which  the  purchasers  have  the 
option  of  using." 

<'  It  shall  be  built  on  lines  and  levels  given  by  the  City  Surveyor." 

From  a  judgment  making  the  writ  of  wAindamus  peremptory  the 
respondent  prosecutes  this  appeal. 

The  repeal  of  the  ordinance  vel  mm^  authorizing  a  change  in  the 
route  of  the  road,  is  the  first  question  befora  us. 

The  council  had  entered  into  a  contract  with  relator,  and  adjndi- 
catee  of  a  franchise.  So  far  as  the  record  reveals,  the  relator  had 
complied  with  the  terms  of  the  adjudication ;  the  amount  of  the  bid 
had  been  paid.  The  relator,  in  so  far  as  we  are  informed,  had  com- 
plied with  its  contract.  It  had  constructed  its  road  on  lines  and 
levels  furnished,  and  only  a  short  distance  remained  to  be  con- 
structed from  terminus  to  terminuB.  There  was  an  existing  contract 
between  the  city  and  the  corporation  relator.  It  was  no  longer 
within  the  power  of   the  city  to  treat  this  contract  as  an  absolute 
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nullity  and  to  pass  an  ordinance  cancelios:  the  prior  ordinance 
cfaangins  the  route  and  abrogating  all  possibility  of  claiming  any 
right  under  it.  There  was  no  qaestion  of  frand  or  unfair  dealing  of 
any  kind  disclosed  by  the  record.  By  its  execution  the  contract  ac- 
quired a  validity  to  which  effect  should  be  given  until  it  is  regularly 
annulled  contradictorily  with  the  party  in  interest. 

In  our  opinion,  in  the  case  of  Railroad  Go.  vs.  Mayor,  48  An.  1102^ 
1II5,  in  regard  to  a  similar  question,  we  said:  '^  We  would  not  be 
justified  in  treating  the  ordinance  as  void.  It  must  remain  in  force 
until  decreed  null  in  proceeding  to  that  end.  It  may  be  that  the 
council,  desiring  to  encourage  plaintifTs  enterprise,  has  conceded 
more  than  it  should  have  conceded;  nevertheless,  the  concession 
was  made  and  has  been  accepted  and  the  conditions  complied  with. 
It  has  become  a  fait  accompli^  which  under  any  view  is  not  void  and 
can  not  be  absolutely  ignored  by  the  defendant  as  attempted  by  or- 
dering the  reopening  of  the  street." 

We  must  adhere  to  the  principle  laid  down  in  that  case.  It 
applies  here.  It  is  an  equitable  principle  applying  even  if  a  con- 
tract is  null  in  its  origin.  Multa  fieri  prohibentur  gum  si  facta  fuerinty. 
obHnent  firmitatem.  If  a  contract  is  voidable  proper  stbps  must  be 
taken  to  have  its  nullity  declared. 

The  respondent  insists  in  the  second  place,  for  reasons  stated,  that 
he  can  not  furnish  the  lines  and  levels.  The  ordinance  pleaded  by  the 
relator  directs  the  course  to  follow.  Lines  and  levels  having  been 
given  in  other  streets,  there  is  no  good  reason  for  coming  to  a  stop 
with  this  work  at  Carroll  ton  avenue.  Manifestly  there  is  a  neutral 
ground  on  that  avenue. 

Respondent  admits  in  his  answer  that  there  are  such  grounds ;  the 
difficulty  it  appears  consists  in  the  fact  alleged  by  him  that  they  are 
divided  into  three  strips.  That  of  itself  should  not  be  considered 
enough  to  prevent  the  running  of  the  line.  The  line  can  be  drawn 
under  the  ordinance  despite  the  strips. 

Lastly,  the  respondent  insists  that  the  relator  has  no  contract  with 
the  city,  and  holds  no  franchise  from  the  city ;  the  alleged  contract 
offered  in  evidence  by  relator  being  absolutely  null  and  void. 

In  discussing  the  second  proposition  of  respondent's  answer,  we 
found  that  the  relator  did  enter  into  a  contract  with  the  city  as 
alleged,  and  we  decided  that  it  was  not  subject  to  collateral  attack. 
We  will  only  add  that,  in  our  judgment,  a  ministerial  officer  called 
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Tipon  to  ezecate  an  ordinance  is  without  authority  to  raise  the  ques- 
tion the  position  here  taken  implies. 

The  question  was  carefully  considered  by  us  in  the  case  of  State 
•ex  rel,  N.  O.  Canal  and  Banking  Company  et  al,  vs.  Heard,  47  An. 
1679,  and  the  conclusion  was  reached  that  a  doubt  as  to  the  validity 
of  a  statute  would  not  justify  a  ministerial  officer,  who  has  no  inter- 
est involved,  in  raising^  questions  of  irregularity  of  its  adoption. 

In  our  judgment  the  decree  of  the  lower  court  was  correct.  It 
must  be  and  it  is  affirmed. 

NiCHOLLS,  C.  J.,  rests  his  concurrence  on  the  ground  of  acqui- 
escence. 

Dissenting   Opinion. 

McEnery,  J.  I  dissent  from  the  decree  in  this  case  for  the  follow- 
ing reasons: 

I  will  briefly  refer  to  two  grounds  assigned  by  the  respondent  why 
a  mandamua  should  not  be  granted. 

First.  The  nullity  of  the  grant  to  the  plaintiff  corporation  to  change 
the  route  previously  granted  to  it  and  to  occupy  the  territory 
through  which  the  respondent  officer  is  required  to  give  lines  and 
levels;  in  *other  words,  to  locate  the  plaintiff's  street  railway. 
Probably  this  would  in  itself  not  be  a  sufficient  excuse,  but  it  is  to  be 
considered  in  connection  with  the  repealing  of  the  ordinance  grant- 
ing said  franchise,  which  is  set  out  as  an  excuse. 

But,  if  under  the  authority  of  State  ex  rel.  NichoUs,  Governor,  vs. 
Shakespeare,  Mayor,  41  An.  166,  and  Railroad  Co.  vs.  Railroad  Co., 
47  An.  315,  he  has  no  right  to  question  the  validity  of  a  law  which 
defines  his  official  duties,  the  same  authority  is  good  for  the  assertion 
that  he  must  respect  the  law  which  repeals  the  former  and  imposes 
new  duties  upon  him.  He  must  conform  his  duties  to  the  immediate 
law  which  defines  them.  It  is  the  duties  vel  non  of  the  officer  under 
consideration.  We  have  no  right  without  all  parties  interested  are 
made  parties  to  break  down  the  immediate  law  and  look  for  his 
duties  in  the  ordinance  which  was  repealed  by  the  City  Council. 

Act  No.  135  of  1888  requires  the  franchises  of  all  street  railways  to 
be  offered  at  public  sale,  and  adjudicated  to  the  highest  bidder.  The 
Legislature  has  declared  that  these  franchises  are  of  value,  and  that 
the  city  is  without  power  to  gratuitously  grant  them. 

My  attention  has  been  called  to  the  case  of  East  Louisiana  Rail- 
road Company  vs.  City,  46  An.  526.     In  that  case  the  issue  presented 
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was  whether  or  not  the  railroad  was  a  street  railway.  If  so  the 
icrant  was  niiU  and  void,  notwithstanding  the  acceptance  of  the  grant 
hy  the  railway  corporation  and  the  money  expended  hy  it  in  per- 
fecting the  same.  This  was  conceded  in  the  case.  The  court  found 
that  the  railroad  corporation  was  engaged  in  transporting  freight, 
passengers  and  mails  beyond  the  city  limits,  and  did' not  come 
within  the  purview  of  said  act.  It  was  a  railroad  and  not  a  street 
railway,  and  the  City  Council  of  New  Orleans,  without  complying 
with  the  provisions  of  the  act,  could  grant  the  franchise. 

The  same  principle  was  decided  in  the  case  of  New  Orleans  City 
&  Lake  Railroad  vs.  Dr.  W.  H.  Watkins,  48  An.  1650.  This  court 
held  that  it  was  a  street  railway,  and  not  a  railroad,  and  the  grant 
was  null  and  void,  because  of  a  failare  to  comply  with  the  provision 
of  Act  No.  188  of  1888. 

There  can  be  no  acceptance  of  a  grant  null  and  void,  which  will 
give  it  validity,  and  no  amount  of  money  expended  in  utilizing  it 
can  have  the  eflfect  of  giving  validity  to  that  which  has  none. 

In  the  instant  case,  the  Crescent  City  Railroad  Company  was 
granted  the  privilege  of  changing  its  route  and  occupying  parts  of 
other  streets  to  the  distance  of  many  squares.  It  is  held  by  the 
coart  that  the  corporation  accepted  the  grant  and  built  its  tracks  to 
Oarrollton  avenue.  If  the  City  Council  has  the  right  to  grant  the 
use  of  one  street  to  the  distance  of  several  squares,  it  has  undoubt- 
edly the  right  to  extend  the  distance  indefinitely.  The  act  of  the 
Legislature  gives  them  no  such  right,  but  declares  the  occupancy  of 
any  street  by  a  street  railway  company  has  a  value  for  which  it  must 
pay  the  city.  How  easy  it  would  be  to  defy  the  act  of  the  Legislature, 
by  a  council  complacent  in  its  disposition  to  gratify  corporations,  by 
allowing  a  bid  for  a  franchise  on  important  thoroughfares,  and  then 
grant  the  privilege  of  occupying  streets  over  which  the  franchise 
would  be  immeasurably  advantageous  and  valuable  to  the  corpora- 
tion. The  Crescent  City  Railroad  Company  got  a  valuable  franchise 
without  complying  with  the  law,  for  which  it  paid  nothing,  and  the 
City  Council  of  New  Orleans  had  the  undoubted  right  to  repeal  it; 
to  declare  it  null  and  void,  and  to  require  the  corporation  to  occupy 
the  territory  to  which  it  was  legally  entitled,  and  for  which  it  paid 
the  city. 

Second.  It  is  the  repeal  of  the  ordinance  granting  this  franchise 
Which  the  respondent;  pleads  as  against  the  mandamus.     It  is  a  com- 
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plete  defence.  The  question  presented  is  the  enforcing  of  a  daty 
from  an  officer  by  mandamus^  whether  it  contemplates  a  public  daty 
which  the  officer  is  required  to  perform.  Is  there  any  public  duty 
imposed  upon  the  officer,  the  Olty  Engineer,  to  give  lines  and  levels 
to  the  plaintiff  corporation? 

There  is  at  issue  between  the  city  of  New  Orleans  and  the  plaintiff 
corporation  the  construction  of  a  contract.  The  city  is  not  a  party 
to  this  proceeding.  The  attempt  is  to  force  the  specific  performance 
of  a  contract  through  the  respondent  officer.  The  City  Engineer  is 
called  upon  to  interpret  that  contract,  and  to  reach  him  and  to 
enforce  this  gruom -judicial  function  upon  him  without  the  appearance 
of  the  city,  this  court  declares  the  repealing  act  null  and  void,  and 
proceeds  by  mandamvs  to  compel  the  specific  performance  of  a  con- 
tract.    What  will  be  the  results  of  the  decree? 

In  the  case  of  Orescent  Oity  Railroad  Go.  vs.  New  Orleans  &  Oar- 
ronton  Railroad  Go.,  48  An.  866,  we  held  that  there  was  lacking  leg- 
islative permission  from  the  City  Council  for  the  plaintiff  corporation 
to  occupy  the  roadbed  of  the  defendant  corporation,  the  Oarrollton 
Railroad ;  that  there  was  no  right  to  occupy  said  roadbed,  unless  the 
grant  could  not  be  enjoyed  without  it.  We  held  that  under  the 
issues  presented  in  that  case  there  was  unoccupied  territory  over 
which  the  company  could  place  its  track.  The  whole  matter  of  the 
location  was,  in  fact,  left  to  the  discretion  of  the  City  Oouncil,  which 
could  at  any  time  locate  the  proper  route,  even  over  the  road  of  the 
Oarrollton  Street  Railroad. 

The  decree  in  this  case  is  that  lines  and  levels  shall  be  given  over 
the  neutral  ground.  Where  is  this  neutral  ground?  There  are  spaces 
on  each  side  of  the  OarroUton  Railroad  tracks.  Where  shall  the  city 
official  locate  the  roadbed? 

If  on  the  upper  side  the  Oity  Oouncil  may  say  this  is  not  the 
proper  location,  and  by  ordinance,  which  it  has  the  undoubted  right 
to  enact,  say  the  roadbed  must  be  located  on  the  lower  side. 

Suppose  the  officer  locates  the  road  over  the  tracks  of  the  Oarroll- 
tan  Railroad  Company,  it  will  be  in  violation  of  the  decree  of  this 
court,  which  said  that  no  right  in  the  Orescent  City  Railroad  Com- 
pany had  been  shown  to  authorize  the  occupancy  of  the  Oarrollton 
railway  tracks.  The  decree,  in  its  execution  in  this  way,  would 
require  of  the  City  Engineer  to  do  that  which  we  said  in  the 
last  case  referred  to,  the  Oity  Council  had  failed  to  do,  and  which 
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faflore  prevented  the  Orescent  Oity  Railroad  Oompany  from  going 
oyer  the  Oarrollton  Railroad  tracks.  The  decree  makes  the  Oity 
Engineer  the  instrumentality  to  supply  deficiencies  in  the  legislation 
of  the  council,  and  it  also  imposes  upon  him  a  gucMt- judicial  function 
in  the  interpretation  of  a  contract  between  the  city  and  the  Traction 
Oompany. 

The  Oity  Engineer  gave  the  Orescent  Oity  Railroad  Oompany  line» 
and  levels  on  the  upper  side  of  the  street.  See  cases  tU  supra.  If 
the  theory  of  the  court  is  correct,  that  by  accepting  a  gratuitous- 
franchise  it  became  perfected,  the  Orescent  Oity  Railroad  Oompany 
was  bound  by  this  location,  for  it  occupied  the  same,  and  commenced 
work  along  the  location.  But  it  was  dissatisfied  with  the  location, 
and  subsequently  procured  an  ordinance  from  the  Oity  Oouncil, 
declaring  that  it  should  occupy  the  neutral  ground  of  Oarrollton 
avenue.  See  case  of  Orescent  Oity  Railroad  Oompany  vs.  New 
Orleans  &  Oarrollton  Railroad  Oompany,  48  An.  856.  That  neutral 
ground  has  not  yet  been  ascertained.  The  council  has  failed  ta 
designate  it.  The  Oity  Engineer  is  required  by  the  decree  to  do  so. 
The  most  serious  complaint,  however,  against  the  decree,  is  that  it 
makes  the  writ  of  mandamus  the  means  of  inquiring  into  and  inter- 
preting a  contract  and  ordering  its  specific  performance  in  order 
to  enforce  the  duties  of  a  public  officer,  which  are  declared  to  be 
public,  when,  in  fact,  they  arise  out  of  a  purely  private  obligation. 
The  Oity  Engineer,  having  at  one  time  complied  with  his  duty 
in  giving  lines  and  levels,  he  can  not  be  compelled  to  perpetually 
perform  his  duty. 

When  the  public  officer  is  to  be  reached  by  mandamus^  it  must  be 
when  his  duties,  which  are  sought  to  be  enforced  are  public,  clear 
and  unequivocal,  in  which  there  is  no  latitude  for  the  exercise  of 
discretion. 

In  my  opinion  this  whole  controversy  should  be  left  to  the  Oity 
Council  of  New  Orleans. 

Street  railways  are  multiplying  in  a  city  in  which  the  streets  as  a 
general  rule  are  narrow.  These  corporations  are  flghUng  for  terri- 
tory. EflTorts  are  daily  made  to  occupy  streets  and  the  roadbeds  of 
other  roads.  Oars  are  sent  over  the  tracks  in  such  number  as  now 
to  threaten  danger  to  life  and  limb.  The  Oity  Oouncil  should  not  be^ 
hampered  in  its  dealings  with  these  corporations  to  prevent  future^ 
calamities. 
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A  grave  responBibility  is  now  apon  the  Oity  Ooancil  in  dealing 
with  the  demands  of  these  corporations,  and  the  courts  shoald 
reluctantly  interfere,  and  set  a  rale  for  the  goidance  of  the  city 
authorities,  which  may  prevent  the  application  of  a  heroic  remedy 
in  the  interest  of  the  safety  of  the  citizens. 

There  are  times  and  there  are  occasions  when  vested  rights  give 
way  to  public  safety.  The  time  will  come  when  the  Oity  Council 
will  be  compelled  to  give  attention  to  the  free  use  of  the  streets  in 
removing  the  danger  which  is  now  so  imminent  to  those  who  daily 
pass  npon  them. 

(The  repealing  ordinance  recites,  in  my  opinion,  good  reasons  why 
the  Orescent  Oity  Railroad  Company  should  go  back  to  its  first 
grant.  I  think  it  should  be  respected  on  the  ground  that  the  council 
has  the  discretion  to  judge  of  the  necessity  of  forbidding  too  many 
cars  on  a  street,  and  the  proper  regulation  of  the  same  in  the 
interests  of  the  convenience  and  safety  of  the  inhabitants. 

On  Application  fob  a  Rehbabino. 

Bbbaux,  J.  We  have  re-examined  the  questions  involved  in  this 
case. 

In  the  defence,  before  our  decision  was  handed  down,  respondent 
suggested  the  difficulties  confronting  him  in  surveying  the  roadbed 
over  the  neutral  ground  of  Carrollton  avenue  and  averred  the  addi- 
tional ground  that  the  ordinance,  under  which  relator  holds,  was 
repealed. 

Under  the  rules  of  this  court  it  is  not  possible,  on  the  application 
for  a  rehearing,  to  have  other  issues  considered  than  those  previously 
submitted,  particularly  if  not  raised  in  the  pleadings.  The  inability 
•of  the  defendant  to  stand  in  judgment  had  not  been  pleaded,  not- 
withstanding it  is  argued  in  one  of  the  briefs  filed  by  an  amictts  curisR 
•on  rehearing. 

But  granted  that  the  point  has  been  pleaded  for  the  sake  of  the 
argument.  In  our  view,  we  state  ex  induiiria;  mandavMi^  could  be 
issued.  This  officer  had  been  selected  by  the  city  and  the  relator  to 
make  needful  surveys  to  carry  out  the  contract  and  deliver  lines; 
we  concluded  that  he  should,  in  accordance  with  the  terms  of  the 
contract,  indicate  the  looun  granted  for  the  right  of  way,  and  that 
the  difficulties  suggested  are  not  sufficient  to  prevent  him  from  indi- 
cating what  should  be  occupied  as  a  roadbed. 
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If  there  are  other  interests  concerned  they  must  be  nrged  by  those 
by  whom  they  are  owned  or  by  those  who  have  a  right  to  stand  in 
judgment. 

With  reference  to  the  repeal  of  the  ordinance  invoked  as  a  de- 
fence, we  cite  the  following  decisions  in  support  of  the  refusal  to- 
grant  a  rehearing:  State  ex  rel.  Oity  vs.  Railroad  Oo.,  44  An.  626 f 
City  of  New  Orleans  vs.  Wardens,  II  An.  244. 


No.  12,437. 
State  ex  bel.  Joseph  L.  Ooubtney,  Pbaying  fob  Habeas  Oobpub. 

Tbe  District  Court  had  jarlsdiotlon  over  the  case.  This  court,  upon  an  application 
for  a  writ  of  habetts  corpus^  declined  to  oust  the  District  Court  of  jurisdiction. 

The  court  is  without  authority  in  these  proceedings  to  determine  whether  the 
jury  was  discharged  with  cause  sufficient,  or  without  cause.  The  law  pre- 
sumes that  there  was  sufficient  cause  until  the  contrary  appears.  The  writ  of 
kaheat  carpus  is  not  the  proper  remedy  to  bring  up  the  questions  iuYolyed  for 
review.  It  was  within  the  power  and  duty  of  the  District  Court  to  discharge 
the  jury  for  gross  Irrearularltles  which  would  have  vitiated  the  verdict.  The 
irregularities  charged  can  not  be  reviewed  on  habeas  corpus.  For  the  purpose 
of  discharging  the  applicant,  the  court  will  not  on  habeas  corpus  consider  the 
suffloiency  of  facts  relied  on  as  evidencing  former  Jeopardy. 

This  court  may  Inquire,  under  a  writ  of  habeas  corpus,  into  the  Jurisdiction  of  the 
court  over  the  one  condemned,  but  can  not  correct  errors  In  proceedings  and 
vacate  an  order  under  which  the  accused  Is  held  for  trial.  ^ 

In  a  case  presenting  similar  Issues,  this  court  discharged  the  rule  iii>i  and  denied 
the  application.  45  An.  S16;  Church  on  Habeas  Corpus,  Sec.  254;  60  N.  Y.  Court 
of  Appeals,  570. 

Our  statutes  have  not  enlarged  the  functions  of  the  writ  as  Interpreted  under  the 
common  law.  The  assignment  of  errors  does  not  add  to  the  (unctions  of  the 
writ  of  habeas  corpus. 


Pujo  <£r  Mo88  and  Edward  L.  Wells  for  Petitioner. 


M.  J,  Cunningham,  Attorney  Qeneral,  and  A,  R.  Mitohell,  District 
Attorney,  for  Respondents. 

Argued  and  submitted  March  8,  1897. 
Opinion  handed  down  March  29,  1897. 


The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  The  relator  being  in  confinement  in  the  jail  of  the 
parish  of  Oalcasieu  applied  for  a  writ  of  habeas  corpus,  alleging  that 
his  imprisonment  was  without  authority  of  law. 
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An  order  nin  was  issued  upon  the  petition  in  the  usoal  form. 

The  trial  jadge  m  his  answer  controverts  the  grounds  upon  which 
the  relator  claims  to  have  been  placed  in  jeopardy. 

The  prominent  facts  are  that  a  jury  had  been  empaneled,  the  evi- 
dence had  been  heard  when  the  court  adjourned  on  Saturday  night 
to  the  following  Tuesday.  The  two  intervening  days  were  dies  non. 
A  copy  of  the  minutes  shows  that  on  Tuesday,  after  the  jury  had 
returned  into  court,  by  order  of  the  court  they  were  discharged  ''on 
account  of  gross  irregularities  on  the  part  of  the  jurors  and  the  offl- 
-cers  in  charge,  pending  the  sequestration,  brought  officially  to  the 
attention  of  the  court  by  the  officers  thereof." 

It  also  appears  of  record  that  defendant's  counsel  objected  to  the 
discharge  of  the  jury  and  denied  that  there  were  any  irregularities. 

The  charge  against  the  accused,  for  which  he  was  being  tried 
when  the  order  was  issued,  was  murder.     He  was  remanded  to  jail. 

It  is  alleged  by  the  defendant  that  the  order  of  the  judge  recom- 
mitting him  to  jail  was  illegal,  and  he  assigns  as  reason  that  the  rec- 
ord fails  to  prove  that  any  evidence  was  taken  by  the  court  from 
which  the  fact  was  adjudged  that  it  became  necessary  to  discharge 
the  jury. 

The  sheriff,  in  compliance  with  the  order  nisi  issued  by  this 
courtjfstates  that  he  was  requested  by  the  relator  to  release  him 
from  further  custody ;  that  in  obedience  to  the  order  of  the  trial 
Judge  be  refused. 

The  trial  judge  in  his  answer  disagreed  with  counsel  for  defend- 
ant in  regard  to  certain  facts  alleged  by  them.  It  does  not  appear 
of  record  that  the  defendant  applied  to  the  District  Court  to 
be  released,  on  the  grounds  urged  on  the  application  for  the  writ  of 
habeas  corpus. 

Before  this  court,  on  behalf  of  the  State,  it  is  urged  that  habects 
<:orpu8  is  not  defendant's  remedy. 

A  similar  question  was  before  us  for  our  determination  in  the  case 
of  State  ex  rel,  Emma  Williams  vs.  Remy  Klock,  45  An.  316,  in 
which  case  we  decided  not  to  discharge  a  prisoner  on  habeas  corpus 
(while  an  indictment  is  pending),  on  the  ground  of  autrefois  convict 
and  autrefois  acquit.  That  decision  was  carefully  discussed  by  us  at 
the  time  it  was  rendered.  Notwithstanding,  we  will  not  rest  our 
decree  upon  that  decision  alone.  The  ground,  in  our  view,  is  amply 
supported  by  authority  and  the  texts  of  writers.     We  have  before 
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08  the  second  edition  of  the  work  of  Mr.  Ohnrch  on  Habeas  Corpus, 
from  which  we  qaote  in  extenso  upon  this  point,  as  it  has  a  direct 
bearing  apon  the  issne  here  involved : 

'*  In  a  late  Oalifomia  case,  the  petitioner  for  a  writ  of  habeas 
corpus  had  been  convicted  for  kUling  one  Madden.  On  appeal 
a  second  trial  was  ordered,  and  after  both  the  prosecution  and 
defence  had  introdnced  their  evidence,  the  District  Attorney  moved 
the  coart  that  the  jory  be  discharged  from  the  farther  consideration 
of  the  case,  on  the  ground  that  it  appeared  from  the  evidence  that 
an  offence  of  a  higher  nature  than  that  charged  in  the  indictment 
had  been  committed.  The  indictment,  as  it  then  stood,  was  for 
manslaughter.  The  court  granted  the  motion,  and  made  an  order 
that  the  defendant  be  committed  to  answer  any  indictment  which 
might  be  found  against  him  for  murder.  On  habeas  corpus,  the 
Chief  Justice  of  the  Supreme  Court  said :  '  The  order  was  made  by 
the  District  Oourt,  the  judge  of  which  court  is  a  magistrate  vested 
with  authority  to  hold  accused  persons  to  answer — and  was  entered 
aftor  hearing  the  evidence  touching  the  alleged  killing  of  Madden  by 
the  prisoner.  Whether  the  order  was  irregularly  entered,  was  erron- 
eous, or  what  defence  or  advantage  it  may  possibly  afford  the 
prisoner,  should  he  be  again  put  upon  his  trial  for  the  killing 
of  Madden,  are  questions  which  it  is  not  the  office  of  the  writ 
of  habeas  oorpus  to  present  for  our  consideration.'  "     Sec.  238. 

The  facts  and  the  law  involved  in  the  cited  case  are  quite  similar 
to  the  fact  and  law  in  the  case  before  us  for  oar  determination.  We 
fully  agree  with  the  doctrine  of  the  cited  case. 

In  another  section  the  text  writer  announces:  **  Neither  will  once 
in  jeopardy  be  reviewed  or  inquired  into  on  a  habeas  corpus.  If 
pleaded  and  disregarded,  it  is  an  error  to  be  corrected  by  an  appeal  " 
Sec.  253. 

In  the  note  on  the  same  page  we  read:  '^  Where  there  has  been  a 
legal  jeopardy  it  is  equivalent  to  a  verdict  of  acquittal,  and  the 
proper  coarse  for  the  prisoner  to  pursue  is  to  move  in  the  trial  court 
for  his  discharge,  as  he  is  entitled  to  it.  Habeas  corpus  is  not  the 
proper  remedy,"  citing  a  number  of  decisions. 

The  text  writer  from  whose  work  we  have  quoted  refers  to  a 
Michigan  case  involving  the  foregoing  principles,  also  to  an  Indiana 
case,  Sec.  254 ;  and  adds  that  no  authority  can  be  found  in  any  way 
countenancing  a  contrary  doctrine.     Sec.  ib.     (Italics  oura.) 
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The  court  had  the  authority  to  discharge  the  jury  for  gross  irrega- 
larities  which  would  have  affected  and  vitiated  the  verdict.  We 
refer  only  to  such  irregularity  as  might  disqualify  jurors  for  the 
proper  discharge  of  their  duty. 

The  correctness  or  incorrectness  of  the  order  depends  upon  the 
existence  of  certain  facts,  upon  which  the  lower  court  has  passed. 
To  correct  the  ruling  habeas  corpus  is  not  available.  The  facts  are 
not  before  us  which  would  enable  us  to  determine  whether  the  jury 
was  discharged  without  cause,  neither  was  the  method  followed  by 
the  trial  judge  in  the  matter  of  ascertaining  these  facts  before  us  in 
proper  form  for  our  review  of  the  questions  involved. 

Great  prominence  is  given  to  the  fact  alleged  on  the  part  of  the 
defence,  that  counsel  although  present  in  court  were  not  given  an . 
opportunity  to  be  heard,  or  to  cross -question  witneses  to  the  irreg- 
ularity. 

This  statement  as  made  has  met  with  denial  on  the  part  of  the  re- 
spondent. 

Be  it  as  it  may,  in  case  of  the  discharge  of  a  jury,  in  absence  of 
defendant,  a  much  stronger  case  for  defendant  than  the  one  before 
us,  it  was  advanced  as  correct  and  as  supported  by  several  cited 
cases  that  ''  conceding  that  the  court  erred  in  discharging  the  jury, 
and  that  the  alleged  error  was  cognizable  in  a  court  of  review,  it 
could  not  he  reviewed  without  the  record  in  the  cause  was  properly 
before  the  court  of  review  in  such  a  way  **  as  to  give  it  a  revisory 
power  under  its  appellate  jurisdiction."  But  such  an  error  '*  is  a 
mere  irregularity  and  should  not  be  reviewed  under  this  writ.  It 
does  not  affect  the  question  of  jurisdiction,  and  where  a  court  has 
jurisdiction  it  is  within  its  power  and  authority,  and  is  clearly  its 
duty  to  entertain,  hear  and  determine  every  question  that  may  pos- 
sibly or  legitimately  arise  during  the  progress  of  the  trial  to  final 
judgment  of  conviction  or  acquittal.  The  fact,  therefore,  if  it  be 
one,  that  the  court  has  improperly  discharged  the  jury  in  the  enforced 
absence  of  the  prisoner  does  not  dispossess  the  court  of  its  jurisdic- 
tion over  the  cause."     Sec.  264. 

The  fact,  even  if  it  be  as  urged  by  defendant,  can  not  be  invoked 
by  habeas  corpus,  in  the  absence  of  a  complete  record  in  the  cause. 

From  a  well  reasoned  case  we  quote:  **  If  the  judgment  is  merely 
erroneous,  the  court  having  given  a  wrong  judgment  when  it  had 
jurisdiction^  the   party  aggrieved   can  only  have  relief  by  writ  of 


FORTY-NINTH  ANNUAL  REPORTS,  1897.  689 

stats  ex  rel.  Courtney,  Praying  for  Habeas  Corpus. 

error  or  other  process  of  review.  He  can  not  be  relieved  summarily 
by  habecis  corpus."  People  ex  rel.  Tweed  vs.  Liscomb,  60  N.  Y. 
(Court  of  Appeals)  570. 

There  is  nothing  as  we  read  the  article  of  the  Oonstitution  which 
detracts  from  the  force  of  the  authorities  we  have  cited.  The  pro- 
visions of  the  article  apon  the  subject  are  that  this  court  shall  have 
power  to  issue  writs  of  habeas  corpus  at  the  instance  of  all  persons 
in  actual  custody  in  cases  where  it  may  have  appellate  jurisdiction. 
These  provisions  do  not  add  to  the  common  law  remedy  by  habeas 
corpus.  The  extent  of  the  application  of  the  writ  is  not  enlarged. 
The  weight  of  decisions  in  other  jurisdictions  regarding  the  relief  it 
(habeas  corpus)  offers,  is  not  lessened  by  our  Goustitution  or  by  our 
statutory  enactment. 

The  Code  of  Practice  of  this  State  adopts,  in  effect  at  least  (and 
•does  not  enlarge),  in  criminal  cases,  the  functions  of  the  most  cele- 
brated Writ  in  the  English  law  and  the  constitutional  writ  in  this 
country.  2  Kent,  23;  3  Cooley's  Black.  129.  Tn  adopting  the  sub- 
stance of  the  habeas  corpus  act  there  is.  nothing  in  the  language  of 
the  Art.  822  of  the  Code  of  Practice  denoting  that  it  was  ever 
designed  to  trench  upon  the  functions  of  other  writs  or  upon  juris- 
diction on  appeal. 

The  '^  indictment  creates  a  presumption  of  guilt  for  all  purposes 
except  the  trial  before  the  petit  jury."  Church  on  Habeas  GorpuSy 
p.  440  (note) . 

While  under  indictment  an  imprisoned  accused  is  deprived  of  his 
liberty  under  due  process  of  law. 

In  the  case  before  us  the  accused  is  held  according  to  the  law  of 
the  land. 

The  discbarge  of  an  accused  after  the  evidence  has  been  closed 
before  verdict  without  necessity  operates  an  acquittal. 

On  the  other  hand,  the  discharge  of  a  jury,  rendered  necessary 
for  the  purpose  of  justice,  does  not  operate  an  acquittal. 

We  do  not  think  we  are  authorized  on  this  application  for  habeas 
corpus  to  vacate  the  order  of  the  District  Judge  under  which  the 
accused  was  imprisoned. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  rule  nisi 
which  issued  in  the  case  be  discharged  and  the  application  for  writ 
of  habeas  corpus  denied. 
44 
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No.   12.371. 

E.  0.  Dbbw  vs.  His  Cbeditobs. 

Slatdbn  Eibksby  Woolbn  Mills  bt  als.,  Opponbnts. 

The  failure  of  a  party  applying:  for  a  respite  to  deposit  In  the  office  of  the  clerk  of 
the  court  of  his  domicile,  to  whom  he  presents  his  petition  for  calling  his 
oreditors,  a  true  and  exact  schedule  sworn  to  by  him  of  all  his  ImmoTable  as 
well  as  his  debts,  warrants  the  court  in  rejecting  the  application.  Phelps  vs. 
His  Oreditors,  S6  An.  909. 

Where  a  respite  has  been  refused  by  the  court  on  the  ground  of  defects  in  the  pro- 
ceedings the  cession  of  property  does  not  follow  under  the  terms  of  the  Code, 
but  the  relief  sought  by  applicant  is  simply  denied,  and  the  case  terminates. 
Id. 

A  PPEAL  from  the  Second  Judicial   District  Coart  for  the  Parish 
'^     of  Bienville.     WatHns,  J. 


jr.  C.  Theus  for  Plaintiff,  Appellant. 


Dorman  <&   Dorman,  O.    A.  Reynolds,  and    W,   U,  Richardson  for 
Opponents,  Appellees. 


Submitted  on  briefs  January  23,  1897. 
Opinion  handed  down  March  1,  1897. 


Statement  of  the  Case. 

E.  C.  Drew  presented  to  the  District  Court  for  Bienville  parish  a 
petition  to  which  was  annexed  a  sworn  list  of  his  assets  and  liabili- 
ties, with  names  of  his  creditors,  praying  that  a  meeting  of  his 
creditors  be  called  for  a  day  fixed,  and  that  after  due  proceedings 
there  be  judgment  granting  him  a  respite  for  one,  two  and  three  years 
from  date.  Upon  this  petition  an  order  was  granted  for  a  meeting 
of  creditors  to  be  held  on  the  28th  of  February,  1896,  before  the 
clerk  of  the  District  Court,  ex-offido  notary  public.  The  clerk  was 
directed  to  give  all  legal  notices.  J.  A.  Dorman  was  appointed 
attorney  for  absent  creditors,  and  judicial  proceedings  against  the 
•  person  and  property  of  petitioner  were  ordered  to  be  stayed. 

The  meeting  of  creditors  ordered  was  held  and  the  proces  verbal 
thereof  returned  on  the  8th  of  May,  1896.  The  notary  closes  the  prooes 
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verbal  with  the  Btatement  that  the  total  amount  of  liabilities  as  shown 
by  list  of  liabilities  on  file  was  twelve  thoasand  foar  hundred  and 
eig^hty-five  dollars.  That  the  number  of  creditors  was  one  hundred 
and  nine;  that  out  of  this  number  eighty-four  appeared  either  in 
person  or  by  proxy;  appeared  and  voted,  representing  in  amount 
twelve  thousand  five  hundred  and  seventy -one  dollars. 

That  fifty- four  of  said  votes,  representing  in  amount  seven  thou- 
sand five  hundred  and  eighty  one  dollars,  voted  for  '^  granting  the 
respite,"  and  the  balance,  or  remaining  votes,  thirty  in  number, 
representing  the  amount  of  four  thousand  nine  huudred  and  ninety 
dollars,  voted  '*  against  granting  the  respite." 

That  the  majority  of  votes  cast  in  number  and  amount  was  in  favor 
of  the  respite  as  prayed  for. 

On  the  15th  of  May,  1896,  twenty -eight  of  the  creditors  who  had 
voted  against  the  respite  united  in  a  petition  to  the  District  Court 
opposing  the  homologation  of  the  proceeding,  assigning  as  reasons : 

1.  That  there  was  no  legal  order  for  the  same.  That  the  one 
grianted  was  inadvertently  granted  by  the  court  without  requiring 
the  plaintiff,  Drew,  to  make  a  proper  legal  showing. 

2.  That  the  schedule  presented  was  not  sworn  to  and  there  was  no 
legal  affidavit  to  procure  the  order  of  court. 

3.  Tiiere  was  no  legal  and  proper  schedule  presented,  and  ficti- 
tious values  were  placed  thereon.  All  in  fraud  of  the  rights  of 
opponents. 

4.  The  parties  named  as  creditors  were  not  all  creditors,  and  a 
great  many  of  them  were  not  creditors  for  the  amount  placed  on  the 
list.  That  there  were  names  placed  on  the  list  in  order  to  procure 
them  to  vote  for  the  respite. 

5.  Tiie  showing  made  by  the  debtor  was  false  and  fraudulent,  giv- 
ing fictitious  values  to  his  property  to  make  a  showing  of  solvency 
to  procure  votes  in  favor  of  the  respite. 

6.  The  debtor  is  hopelesly  insolvent  and  not  entitled  to  a  respite 
under  the  law. 

7.  He  has  made  false  and  fraudulent  offers  of  payment  to  some  o( 
his  creditors  to  procure  their  votes  in  favor  of  the  respite,  and  has 
induced  them  to  do  so  by  promising  to  pay  their  debts  in  preference 
to  the  others,  or  to  pay  fifty  cents  on  the  dollar  in  cash  as  soon  as 
the  respite  was  granted,  thereby  purchasing  votes  in  favor  of  the 
respite,  all  in  fraud  of  the  rights  of  opponents. 
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8.  Applicant,  shortly  prior  to  the  filing  of  his  pretended  schedule, 
fraudalently  disposed  of  a  great  portion  of  his  property  and  con- 
verted the  same  into  money  or  evidences  of  debt,  with  the  view  of 
placing  same  beyond  the  reach  of  his  creditors,  and  has  not  ac- 
counted for  same  in  his  pretended  schedule — all  in  fraud  of  the 
rights  of  opponents. 

9^  Applicant  has  voted  and  caused  to  be  voted  for  his  respite  fic- 
titious claims  through  which  false  and  fictitious  votes  the  notary  re- 
turned his  procea  verbal  with  a  majority  in  number  and  amount  of 
creditors  as  being  in  favor  of  the  respite  to  the  fraud  and  injury  of 
opponent. 

10.  That  just  prior  to  the  filing  of  the  schedule  Drew  colluded 
with  and  procured  attachments  to  be  run  on  his  property,  based 
on  fictitious  claims  and  claims  secured  by  mortgage  and  personal 
securities,  collaterals,  pledges,  etc.,  for  the  purpose  of  forcing  his 
honest  creditors  into  a  compromise  of  their  claims  at  a  large 
discount,  and  seeing  that  said  attachments  would  be  set  aside  and 
dissolved  as  in  fraud  of  his  real  creditors  filed  this  petition  for 
a  respite  for  the  purpose  of  getting  his  property  out  of  the  jurisdic- 
tion of  the  court  and  the  reach  of  his  creditors,  and  especially 
of   opponents. 

11.  That  Drew  fraudulently  procured  votes  for  his  respite  by 
promise  of  cash  settlement  in  case  his  respite  was  granted  by  pay- 
ing the  expenses  of  getting  up  the  affidavits  and  powers  of  attorney 
of  the  creditors  to  vote  for  the  respite  and  by  giving  security  to  the 
creditors  voting  for  the  respite  and  by  statements  made  on  circulars 
and  private  letters  sent  out  by  himself  and  his  attorney,  giving 
a  false  and  fraudulent  statement  of  his  financial  condition. 

12.  That  Drew  obtained  credit  from  opponents  Preston  &  Stauffer 
to  the  amount  of  his  indebtedness  to  them,  by  making  personal 
statement  to  them  of  his  assets  and  liabilities,  showing  him  worth, 
net,  twenty- seven  Ihousand  three  hundred  and  fifty  dollars,  said 
statement  having  been  dated  October  10,  1895,  which  statement  was 
f^lse  and  fraudulent,  Drew  being  at  that  time  in  an  embarrassed  con- 
dition, if  not  insolvent. 

13.  That  he  obtained  credit  from  all  of  the  opponents  by  means  of 
statements  made  by  him  to  the  commercial  agencies  (Bradstreet  and 
Dun),  showing  his  assets  above  all  liabilities  to  be  about  twenty - 
three  thousand  three  hundred  dollars,  which  was  false,  said  state- 
ment being  made  during  the  month  of  October,  1898. 
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14.  That  it  would  be  against  good  morals  and  public  policy  to  per- 
mit him  to  obtain  their  goods  in  the  fraudulent  manner  set  forth, 
and  then  force  them  to  submit  to  his  respite  of  one,  two  and  three 
years  voted  .by  friendly  creditors. 

16.  That  a  majority  of  the  bona  fide  creditors  in  number  and 
amount  voting  in  said  meeting  was  against  the  granting  of  the  res- 
pite— that  the  Bank  of  North  Louisiana  was  not  a  creditor  of 
Drew  at  the  time  of  the  filing  of  his  schedule,  or  if  a  creditor 
for  only  a  small  amount.  That  the  claims  voted  by  Mrs.  Hobbs, 
Tooke  and  Atkins  and  Windman  were  not  just  debts;  that  they  had 
been  extinguished  by  payment  or  prescription,  if  they  ever  existed. 
They  prayed  that  the  opposition  be  sustained  and  the  orders  granted 
be  set  aside.  That  the  meeting  of  the  creditors  and  proceedings 
thereon  be  annulled  and  set  aside.  That  the  debtor  be  debarred 
from  claiming  a  respite  and  he  be  adjudged  insolvent  and  the  respite 
proceedings  be  converted  into  insolvenc^^  proceedings,  a  cession  of 
property  ordered  and  a  meeting  of  creditors  be  called  to  elect  a 
syndic. 

Plaintiff  moved  to  dismiss  the  opposition  on  the  ground  (i)  that 
opponents  were  different  firms  and  individuals  located  in  the  different 
States,  having  no  busiuess  in  common,  and  their  opposition  could  not 
be  joined  or  consolidated  in  one  action ;  (2)  because  it  was  filed  at 
Chambers  witliout  any  order;  (3)  because  the  allegations  were  too 
vague  to  give  proper  notice;  (4)  it  showed  no  cause  of  action. 

After  trial  the  court  rendered  judgment  sustaining  the  opposition 
filed  and  disallowing  the  respite  asked  for;  the  court  further  decreed 
that  the  applicant,  E.  0.  Drew,  was  insolvent  and  ordered  him  to 
make  a  surrender  of  his  property  within  ten  da>s.  It  ordered  chat 
a  meeting  of  his  creditors  be  held  for  the  purpose  of  electing  a  syn- 
dic and  attending  to  such  other  matters  as  might  be  necessary  in  the 
premises,  such  as  providing  for  the  sale  of  property,  fixing  terms  of 
sale,  etc.  Attorney  for  absent  creditors  was  appointed  and  B.  M. 
Manning,  sheriff  of  the  parish  of  Bienville,  was  appointed  provisional 
syndic.  The  applicant,  Drew,  appealed  devolutively  from  the  judg- 
ment. 

The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  O.  J.  The  case  before  us  exhibits  forcibly  the  indefi- 
nite and   unsatisfactory   provisions  of   our  law  on   the  subject  of 
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respite.  Art.  8092  of  the  Oivil  Code,  while  recognizing  the  right  of 
creditors  to  make  opposition  to  the  homologation  of  the  proceedings 
of  the  meeting  of  creditors,  does  not  specify  what  the  character  of 
the  objections  to  be  made  should  be,  nor  what  judgment  should  be 
rendered  in  the  event  of  their  being  sustained.  The  District  Court 
under  the  evidence  reached  the  conclusion  that  the  estimate  placed 
by  Drew  upon  his  assets  was  too  large  and  that  a  comparison  of  their 
real  value  with  the  amount  of  his  liabilities  disclosed  the  fact  that  he 
was  not  only  **  unable  to  satisfy  his  debts  at  the  moment "  (C.  0. 
8084),  but  that  he  was  actually  ''insolvent" — that  is,  ''he  was  in 
the  situation  of  a  debtor  who  found  himself  in  the  impossibility  of 
doing  so."  O.  C.  3556,  No.  XI.  Starting  with  this  premise  and 
acting  upon  the  declaration  made  in  several  decisions  of  this  covert 
that  in  respite  proceedings  solvency  was  presumed  while  proceedings 
in  matters  of  voluntary  or  involuntary  surrenders  were  based  upon 
the  very  reverse  theory,  the  court  evidently  deduced  the  conse- 
quence that  a  judgment  decreeing  a  respite  in  a  case  where  insol- 
vency had  been  affirmatively  shown  was  utterly  inconsistent  with 
the  doctrine  upon  which  the  whole  matter  rested.  That  therefore 
the  court  would  not  be  justified  in  decreeing  the  respite  '*  even 
though  a  majority  of  creditors  in  number  and  amount"  should 
declare  in  favor  of  such  a  judgment  (C.  C.  3086),  when  there  were 
opposing  creditors  resisting  on  the  ground  of  insolvency.  When  the 
court  reached  this  conclusion,  it  went  further — ^it  decided  that  not 
only  was  a  respite  not  permissible,  but  that  the  logical  outcome  of 
the  situation  was,  that  the  applicant  should  be  ordered  to  make  a 
surrender  of  his  property  and  judgment  was  rendered  accordingly. 

Philips  vs.  Creditors,  86  An.  909,  presented  features  in  all  essen- 
tial respects  similar  to  those  of  the  present  case.  There,  as  here, 
the  applicant  received  in  favor  of  his  application  the  vote  requisite 
for  obtaining  a  respite;  there,  as  here,  there  were  opposing  credit- 
ors resisting,  on  the  ground  of  the  absence  of  "a  true  and  exact 
schedule  sworn  to,"  and  there,  as  here,  the  District  Court  refused 
the  respite,  and  forced  the  applicant  into  a  surrender.  This  Court 
affirmed  the  judgment,  in  so  far  as  it  refused  the  respite,  but 
reversed  it  in  so  far  as  it  forced  a  cession.  In  the  opinion  rendered, 
we  said:  "  The  question  remains  whether  the  portion  of  the  judg- 
ment enforcing  the  cession  and  appointing  a  provisional  syndic 
should    be  sustained.     The  Code,  Art.  3098,  provides:  'when  the 
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creditora  refuse  a  respite,  the  cession  of  property  ensaes,  and  the 
proceedings  continue  as  if  the  cession  had  been  offered  in  the  first 
instance.' " 

''This  is  the  only  warrant  for  continaing  the  proceedings  as  in  case 
of  cession.  The  law  grants  to  a  majority  of  creditors  the  option  of 
either  granting  the  respite  or  of  refasing  it,  and  therefore  gaining 
the  advantage  of  a  cession  of  property.  They  have  not  availed 
themselves  of  the  last  alternative.  They  have  not  refused  the 
respite,  and  therefore,  under  the  express  terms  of  the  law,  the  con- 
dition upon  which  the  cession  ensues  has  not  arisen.  The  respite  is 
denied,  not  by  reason  of  the  refusal  of  the  creditors  to  grant  it,  but 
by  reason  of  defect  in  the  proceedings  having  the  effect  to  invalidate 
it.  By  ordering  the  matter  to  proceed  as  in  case  of  cession,  we 
should  act  without  warrant  of  law,  and,  moreover,  the  defective 
schedule  would  be  as  grave  an  obstacle  to  the  validity  of  the  pro- 
ceedings as  a  voluntary  surrender  or  cession  as  it  is  to  the  respite 
proceeding."     (Burden  vs.  Oreditors,  20  An.  1384.) 

The  decree  of  the  District  Court  as  it  stands  is  a  decree  for  a 
'^forced  surrender,"  inasmuch  as  the  applicant  made  no  offer  to 
make  a  cession.  This  judgment  was  made  in  the  face  of  a  vote  of 
the  applicant's  creditors  according  a  respite,  and  therefore  neces- 
sarily (for  the  present,  at  least)  a  vote  in  direct  opposition  to  a 
forced  surrender.  The  coart,  in  our  opinion,  was  without  warrant  to 
issue  the  decree  it  did  at  the  instance  of  the  opposing  creditors.  The 
circumstances  and  conditions  under  which  a  forced  surrender  can  be 
ordered  are  specially  provided  for  by  law.  Had  the  present  pro- 
ceedings originated  with  judgment  creditors  who  had  issued  ezecu  - 
tions  which  had  been  returned  "  nulla  bona^^'  and  had,  at  their 
instance,  a  meeting  of  the  creditors  of  the  debtor  been  ordered  by 
the  court,  as  provided  for  in  Sec.  1781  of  the  Revised  Statutes,  *'  to 
determine  whether  the  surrender  of  his  property  shall  be  made  to 
his  creditors,"  the  forced  surrender  would  have  been  refused  ''  if 
a  majority  of  the  creditors  in  number  and  amount  opposed  the 
surrender"  (see  the  provisos  to  the  section).  The  court  was  in 
error  in  holding  that  it  was  authorized  at  the  instance  of  the  oppos- 
ing creditors  at  the  time  and  in  manner  and  form  as  their  applica- 
tion was  made  to  decree  a  cession  of  property.  Upon  an  examina- 
tion of  the  record  and  of  the  allegations  of  Drew's  petition,  which 
be  verified  by  his  oath,  we  find  that  he  did  not  deposit,  as  required 
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by  the  law,  in  the  office  of  the  clerk  of  the  District  Court,  a  trae  and 
exact  schedule,  sworn  to  by  him,  of  all  his  movable  and  immovable 
property.*'  The  averment  of  his  petition  which  he  swore  to  was 
this:  ^'  Petitioner  herewith  presents  with  this  petition  a  '  sworn '  list 
of  ^  his  creditors  '  and  '  list,'  as  below,  of  his  debts  and  assets."  In 
point  of  fact,  the  list  of  assets  was  not  sworn  to  and  the  assets 
therein  mentioned  were,  in  the  opinion  of  the  District  Court,  over- 
valued. We  are  not  able  to  say  that  its  conclusions  on  the  subject 
of  the  assets  of  the  applicant  were  incorrect. 

For  the  reasons  herein  assigned  it  is  hereby  ordered,  adjudged  and 
decreed  that  the  judgment  appealed  from  be  and  the  same  is  hereby 
annulled,  avoided  and  reversed,  and  it  is  now  ordered,  adjudged  and 
decreed  that  the  application  of  E.  C.  Drew  for  a  respite  be  and  the 
sam.'  is  dismissed,  costs  of  the  District  Court  to  be  borne  by  Drew, 
the  applicant;  costs  of  appeal  to  be  paid  by  the  opponents,  appel- 
lees. 


No.  12,421. 

State  ex  rel.  Christopher  Sintes  vs.  N.  H.  Rightor,  Judge 
Civil  District  Coubt. 

While  it  is  true  that  the  interroKatories  propouDded  under  the  articles  of  the  Code 
of  I'ractiee  are  desiKimteU  as  "Interrogatories  on  facts  and  articles."  it  does 
i)6t  follow  necessarily  from  tiiis  ttiat  all  the  rules  governing  interrogatories  pro> 
pounded  under  Art.  851  should  also  apply  and  control  those  propounded  u-*der 
Arts.  246  et  aeq.  It  may  be  that  the  District  Judge  would  have  the  "  power  *'  to 
order  in  some  particular  case  that  the  garnishee's  original  answers  be  ra«de 
oral  y  in  ol)en  court,  and  enforce  his  order  by  way  of  penally,  but  this  Is 
something  other  than  that  a  creditor  should  have  an  iibsolute  right  to  require 
him  to  take  such  action  and  to  force  him  to  do  so  through  a  manciffmift  when 
he  declines. 

A  PPLICATION  for  Writ  of  Mandamus. 


Benjamin  Ory  and  B.  R.  Forman^  Jr,,  for  Plaintiff,  Relator: 

Article  246,  C.  P.,  provides:  "  The  party  thus  made  a  party  to  the 
suit  is  termed  a  garnishee." 

Article  245,  C.  P.,  provides:  ''A  creditor  may  also  annex  to  his  peti- 
tion interrogatories  on  facts  and  articles  to  be  answered  cate- 
gorically under  oath  by  such  garnishee." 
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Article  351,  O.  P.,  provides:  "The  party  propounding  the  interrog- 
atories may  require  the  party  interrogated  to  answer  in  open 
court,  and  in  his  presence  on  the  day  appointed  to  that  effect  by 
the  judge,  if  the  party  interrogated  reside  in  th^  parish  where 
the  court  holds  its  sittings." 

It  is  plain  that  as  the  garnishee  under  Art.  246  of  the  O.  of  P.  is  a 
I  party  to  the  suit,  ahd  as  interrogatories  on  facts  and  articles, 

under  Art.  247  of  the  C.  of  P.,  may  be  propounded  to  the  gar- 
I  nishee,  and  as  under  Art.  351  of  the  C.  of  P.,  the  party  interro- 

I  gated  on  upon  interrogatories  on  facts   and   articles  may   be 

'  required  to  answer  in  open  court  that  the  garnishee  made  a  party 

may  be  likewise  required  to  answer  in  open  court. 

The  case  of  Petway  vs.  Goodin,  12  R.  445,  the  court  decides 
expressly  *'  that  a  garnishee  can  b  '  required  to  answer  in  open 
court,  both  in  case  of  attachment  and  in  case  of  garnishment 
npon^.  fa. 

In  the  case  of  Peters  vs.  Qibson,  11  An.  97,  the  reason  of  the  law  is 
given,  to- wit:  That  the  party  has  a  right  to  interrogate  a  gar- 
nishee as  a  witness  in  open  court  in  the  presence  of  the  parties 
and  the  judge,  the  right  to  compel  him  to  answer  in  his  own 
language. 

In  the  case  of  Derbes  vs.  Decuir,  5  R.  491,  the  court  held:  "  That 
the  answers  of  the  garnishees  were  properly  required  to  be  in 
open  court,  if  the  plaintiff  so  desired  it." 


Farrar,  Jonas  &  Kruttachnitt  for  Respondents. 


Submitted  on  briefs  February  6,  1897. 
Opinion  handed  down  February  17,  1897. 
Rehearing  refused  April  ^2,  1897. 


On  Application  for  Writ  op  Mandamus. 

The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  0.  J.  Relator  avers  that  he  filed  in  the  Civil  District 
Court  for  the  parish  of  Orleans,  a  petition  against  William  J.  Com- 
merford,  asking  judgment  for  forty-eight  hundred  dollars;  that 
he  caused   a  writ  of   attachment   to  issue  against  him  and  made 
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one  Brainard  Rorison,  residing  in  New  Orleans,  and  the  Barber 
Asphalt  Paving  Company,  a  corporation  domiciled  in  said  city, 
garnishees ;  that  the  petition  and  interrogatories,  and  the  citations 
and  notices  of  seizare  were  daly  and  personally  served  npon  the  gar- 
nishees, and  they  were  ordered  by  the  court  to  answer  said  interrog- 
atories under  oath  and  in  open  court,  on  Monday,  January  4,  1897, 
and  the  answering  in  open  court  was  regularly  continued  until  Mon- 
day, January  25,  1897,  when  the  said  garnishees,  through  their 
respective  counsel,  objected  to  the  right  of  the  plaintiff  to  require 
said  garnishees  to  appear  in  open  court,  and,  thereupon,  the  Honor- 
able N.  H.  Rightor  (judge  of  the  court)  sustained  the  objection  of 
said  garnishees  and  rescinded  the  orders,  requiring  them  to  answer 
the  interrogatories  in  open  court,  and  denied  the  relator  the  right  to 
have  said  interrogatories  so  answered;  to  which  ruling  relator 
reserved  a  bill  of  exception.  He  avers  that  it  was  the  ministerial 
duty  of  the  judge  to  require  said  answers  to  be  made  in  open  court, 
and  it  was  relator's  right,  under  Arts.  246,  247  and  861  of  the 
Code  of  Practice,  and  the  case  of  Petway  vs.  Goodin,  12 
Rob.  446,  and  other  decisions  fixing  the  jurisprudence  of  the 
State,  to  have  said  interrogatories  answered  in  open  court  in 
order  tl^at  the  truth  might  be  ascertained,  and  that  relator 
might  make  use  of  the  answers  so  obtained  in  support  of  re- 
lator's demand  against  Commerford.  He  averred  that  neither 
of  the  garnishees  came  within  any  exception  to  the  law  giving  re- 
lator the  right  to  require  said  questions  to  be  answered  in  open  court ; 
that  it  was  important  for  relator,  in  advance  of  going  to  trial,  to  dis- 
cover what  property  rights  and  credits  were  in  the  hands  of  the 
garnishees.  He  prayed  that  an  alternative  writ  of  mandamus  issue 
to  said  judge,  commanding  him  to  order  the  said  garnishees  to 
answer  said  interrogatories  propounded  to  them  in  open  court  at  an 
early  date  to  be  by  him  fixed  in  the  presence  of  relator  or  his  conn  - 
sel,  and  that  after  due  proceedings  said  writ  be  made  peremptory. 
He  prayed  for  such  other  orders  in  the  premises  as  this  court  would 
be  able  to  grant  and  deem  appropriate. 

A  rule  to  show  cause  having  been  served  upon  the  District  Judge, 
he  answered.  He  submitted  to  the  court  that  the  matter  did  not  fall 
within  its  supervisory  jurisdiction ;  that  relator  was  fully  protected 
in  all  of  his  rights  by  a  right  of  appeal  to  the  Supreme  Court,  if,  in- 
deed, said  order  complained  of  was  one  subject  to  review,  in  any 
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form  or  manner,  which  he  denied.  He  denied  all  of  relator's  alle- 
gationSy  except  so  far  as  he  specially  admitted  them.  He  filed  the 
record  of  the  salt  of  Ohristopher  Sintes  vs.  William  J.  Gommerford, 
which  was  duly  allotted  to  the  division  of  the  court  presided  over  by 
himself.  He  declared  that  said  record,  including  the  bill  of  ezcep* 
tions  reserved  by  relator,  fully  and  correctly  set  forth  all  the  facts 
in  reference  to  the  matters  and  things  complained  of  by  relator,  ex- 
cept as  to  such  matters  as  were  by  him  thereinafter  alleged. 

He  declared  that  true  it  was  that  the  time  fixed  for  the  answering 
of  the  interrogatories  under  oath  in  open  court  was  originally  fixed 
for  Monday,  January  4,  1897,  and  that  the  time  to  answer  was  regu- 
larly postponed  until  January  25,  1897,  when  the  proceedings  set 
forth  in  relator's  bill  of  exceptions  took  place. 

He  averred  that  exercising  his  best  judgment  he  decided  the  ques- 
tion whether  or  not  the  said  answers  should  be  made  in  open  court 
in  the  negative,  for  the  reason  that,  in  his  opinion,  the  laws  of  the 
State  did  not  authorize  an  order  requiring  garnishee  to  answer  in 
open  court,  but  that  the  right  to  such  answers  in  open  court  was 
preserved  to  relator  upon  a  traverse  of  the  written  answers  to  in- 
terrogatories on  file,  if  relator  should  desire  to  obtain  such  answers 
to  interrogatories  on  facts  and  articles  in  open  court.  ThVt  his  deci- 
sion of  the  question  was  one  rendered  in  the  performance  of  his 
judicial  duties,  and  was  not  the  performance  of  a  mere  ministerial 
duty,  and  that  the  writ  of  maruiamus  did  not  lie  to  compel  him  to 
rescind  the  said  order  by  him  rendered.  He  prayed  that  the  writ 
asked  for  be  refused. 

The  bill  of  exceptions  recites  the  different  documents  filed  and 
orders  given  and  proceedings  had  in  Sintes  vs.  Oommerford  up  to 
the  calling  of  that  case  on  January  25,  1897.  It  recites  that  upon 
that  day  the  garnishees  appeared  in  open  court,  through  their  at- 
torneys, and  objected  to  the  right  of  the  plaintiff  and  the  court  to 
require  said  garnishees  to  answer  in  open  court  upon  the  grounds : 

1.  That  there  was  no  law  in  any  case  warranting  an  order  requir- 
ing such  answers  in  open  court ;  and 

2.  That  even  if  there  were  such  law  it  did  not  apply  to  those  par- 
ticular garnishees  who  were  not  residents.  That  thereupon  the 
court,  without  hearing  any  evidence,  sustained  the  garnishees  in 
their  first  objection  and  rescinded  the  order  of  December  16  and  26^ 
requiring  said  garnishees  to  answer  said  interrogatories  in  open 
court  and  denied  plaintiff  the  right  to  have  them  so  answered. 
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Relator  relies  upon  the  articles  of  the  Code  of  Practice,  cited  in 
his  petition  upon  Petway  vs.  Goodin,  12  R.  445;  Derbes  vs.  Decuir, 

5  R.  491,  and  Peters  vs.  Gibson,  11  An.  97. 

An  examination  of  the  pleadings  in  the  suit  of  Sintes  vs.  Gommer- 
ford  shows  that  the{plaintiff  filed  a  supplemental  petition  to  which  he 
annexed  interrogatorien,  which  he  desired  answered  by  the  parties 
therein  named,  but  that  in  his  prayer  asking  that  the  court  order 
them  to  be  answered  be  did  not  ask  that  they  be  ordered  to  be  an- 
swered *'  in  open  court."  For  some  reason  not  explained,  the  order 
signed  by  the  judge  required  the  interrogatories  to  be  answered  on 
the  4th  of  January,  1897,  at  11  o'clock.  Brainard  Rorison  on  that 
day  filed  in  court  written  answers.  It  does  not;  appear  that  the 
Barber  Asphalt  Company  answered  at  all. 

Oounsel  for  defendants  press  upon  us  that  the  suit  is  an  appealable 
one,  and  that  any  erroneous  ruling  made  in  the  course  of  the  pro- 
ceedings could  be  corrected  on  appeal;  that  we  should  not  detach  a 
special  ruling  from  the  main  case  and  dispose  of  it  by  anticipation. 
The  orders  which  issued  in  this  case  were  based  upon  the  theory 
that  the  right  claimed  by  relator  might  on  examination  be  found  to 
be  an  absolute  one  which,  if  not  granted  now,  might  be  entirely 
defeated  by  delay,  either  by  the  removal  of  the  parties  from  the 
jurisdiction  of  the  court  or  by  death.  Relator  would  have  presented 
on  this  hypothesis  a  very  strong  case  for  exceptional  action  on  our 
part.  In  State  ex  rel.  Chism  &  Boyd  vs.  Jud^e,  34  An.  1178,  where 
the  judge  referred  a  case  before  him  to  be  tried  by  a  jury,  which 
under  the  law  was  triable  by  the  courc  itself,  we  said:  ^' A  man- 
damus is  often  sought  and  obtained  to  set  in  motion  a  judicial  officer 
who  is  unwilling  to  proceed  with  the  decision  of  a  cause  instituted 
before  his  court,  the  plaintiff  therein  having  an  absolute  right  to  a 
deterrainatioD  of  his  action  in  the  form  and  manner  prescribed  by 
law.     State  ex  rel.  Leeds  vs.  Judge,  32  An.  542;  State  ex  rel.  Oobb 

6  Gunby  vs.  Judges,  32  An.  774;  La.  Ice  Co.  vs.  State  National 
Bank,  32  An.  597;  State  ex  rel.  Merchants'  Mutual  Insurance  Com- 
pany vs.  Judges,  33  An.  1070;  State  ex  reZ.  Winter  &  Hunter  vs. 
Judges,  33  An.  1096;  State  ex  rel.  Bloss  vs.  Judges,  33  An.  1351; 
High  on  Extraordinary  Remedies,  par.  250.  A  distinction  is  recog- 
nized between  cases  where  it  is  sought  by  mandamus  to  control  the 
decision  of  the  inferior  court  on  the  merits  of  a  cause,  and  cases 
where  it  has  refused  to  go  into  the  merits  of  a  cause  and  cases  where 
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it  has  refused  to  go  into  the  merits  of  an  action  upon  an  erroneous 
construction  of  some  question  of  law  or  practice  preliminary  to  the 
whole  case,  High  on  Extraordinary  Remedies,  par.  151) .  *  •  * 
In  the  exercise  of  the  powers  conferred  upon  it  by  Art.  90  of  the 
present  Oonstitution,  this  court  feels  justified  in  interfering  in  the 
present  case,  in  which,  otherwise,  the  ruling  made  might  prove  a 
denial  of  justice.     Its  appealAble  character  is  of  no  significance." 

We  have  on  a  number  of  occasions  referred  to  our  power  under 
Art.  90  of  the  Constitution  to  grant  exceptional  relief  (see  State  ex 
rel.  Murray  vs.  Judge,  36  An.  678;  State  ex  rel,  Whitney  Iron  Works 
V8.  Judge,  44  An.  1091, 1092;  State ea;  re{.  Lehman  vs.  Judge,  46  An. 
168;  State  ex  Yel.  Saizan  vs.  Judge,  48  An.  1501. 

As  the  ruling  complained  of  was  one  made  on  an  issue  raised  and 
contradictorily  disposed  of  between  the  parties  in  interest,  in  a  case 
appealable  tons,  we  are  to  inquire  whether  the  matter,  as  presented, 
be  of  a  character  such  as  to  call  for  the  supervisory  control  over  the 
action  of  District  Courts  which  we  only  exceptionally  exercise  in  that 
class  of  cases. 

In  Derbes  vs.  Decnir,  5  R.  491,  plaintiff  was  appellant  from  a  judg- 
ment rejecting  his  claim  against  the  defendant  on  an  alleged  assump- 
tion of  the  latter  of  one -half  of  a  sum  due  to  the  plaintiff  by  defend- 
ant's father-in-law.  The  demand  was  for  a  sum  of  over  five  hundred 
dollars.     Plaintiff  claimed  that  evidence  of  the  promise  was  to  be 
found  in  the  deposition  of  one  Delahoussaye   and  resulted  from  his 
neglect  to  answer  the  interrogatory  of  the  plaintiff  in   this  respect. 
The  precise  relation  which  he    (Delahoussaye)  occupied  in  the  liti- 
gation,  the  report  of  the  case  does  not  disclose.     It  would  seem, 
however,  that  he  had  been  cited  into  court  to  answer  in  open  court 
one  or  more  interrogatories,   and  that   having  failed  to  do  so,  they 
were  taken  for  confessed.     The  Supreme  Court  held  that   this  order 
taking  the  interrogatories  for  confessed  was  improvidently  rendered. 
It  said:  '^  The  neglect  to  answer  would  have  been   sufficient  if  the 
interrogatory  had  been   required  simply   to  be  answered,   but  being 
required  to  be  answered  in  open  court  it  was  the  duty  of  plaintiff's 
counsel  to  call  on  the  court  to  appoint  a  day  for  that  purpose.    This 
was  not  done  (C.  P.  351.)     In  Stewart  vs.  Carlin,  2  La.  73,  we  held 
that  'Mf  a  party  be  ruled  to  answer  interrogatories  in  open  court  and 
his  opponent  does  not  move  for  and  fix  a  certain  day  on  which  to 
answer,  they  will  not  be  taken  for  confessed  if  the  party  interrogated 
fail  to  answer. 
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In  Petway  vs.  Goodin,  12  Rob.  446,  plaintiff,  who  bad  obtained  a 
jndgment  against  defendant,  caused  a  ft,  fa.  and  garnishment  process 
to  issue  against  two  defendants.  The  application  to  the  court  was 
^*that  each  of  the  garnishees  separately  and  each  for  himself  be 
cited  to  appear  and  answar  separately  and  each  for  himself  annexed 
interrogatories  in  open  court  under  oath  in  ten  days  from  the  service 
thereof."  The  order  of  the  court  was  that  they  '*  answer  the  inter- 
rogatories as  prayed  for  and  according  to  law."  One  of  the  gar- 
nishees filed  written  answers,  the  others  failed  to  do  so.  Judgment 
by  default  was  taken  against  them,  which  was  subsequently  made 
final,  they  being  condemned  to  pay  each  the  amount  of  the  judg- 
ment, on  the  only  ground  that  having  been  cited  to  answer  the 
interrogatories  and  having  failed  to  do  so  they  should  be  taken  for 
confessed.  On  appeal  the  court  said  there  was  one  objection  suffi- 
cient to  cause  the  judgment  to  be  annulled,  an  objection  that 
destroyed  its  very  foundation — in  fact  the  only  ground  upon  which 
it  rested.  It  announced  as  this  fatal  objection  that  no  day  had,  been 
appointed  by  the  court  on  which  the  interrogatories  were  to  be 
answered  and  declared  that  this  was  essentially  necessary  to  have 
been  done.  That  thongh  the  garnishees  wers  found  to  be  in  court 
when  the  court  should  fix  a  day  prepared  to  comply  with  the 
prayer  of  plaintiff's  petition,  they  were  not  concluded  until  a  day 
had  been  fixed,  and  they  had  failed  to  answer.  The  court  was 
of  opinion  that  although  the  garnishees  were  not  parties  to  the 
original  suit,  they  were  properly  parties  to  the  controversy  that 
arose  between  them  and  the  defendant's  creditors  with  respect 
to  the  object  of  the  proceeding;  that  they  were  parties  to 
the  litigation,  adversaries  of  the  seizing  or  attaching  creditors 
and  that  Art.  351  of  the  Code  of  Practice,  making  no  distinction, 
said:  *' The  parties  propounding  interrogatories  may  require  the 
party  interrogated  to  answer  in  open  court,"  etc.;  that  there  was 
nothing  in  Arts.  247  and  263  which  dispensed  them  from  answering 
in  open  court;  that  the  article  did  not  indicate  in  what  manner 
the  answers  should  be  taken  or  received,  and  that  the  garnishees 
would  have  been  bound  to  have  answered  in  open  court  if  a  day  had 
been  appointed  by  the  judge  for  that  purpose.  We  have  found  no 
other  decision  of  this  court  bearing  upon  the  question  presented  for 
the  reason  doubtless  that  it  is  exceedingly  unusual  that  the  answers 
of  a  garnishee  as  originally  made  should  be  sought  to  be  forced  to 
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be  made  in  open  coort.  The  practice  has  almost  invariably  been  for 
garnishees  to  answer  under  oath  before  a  notary  public  the  interrog- 
atories propounded  to  them,  to  have  those  answers  written  out  and 
signed  and  then  filed  in  the  case  in  which  they  were  asked.  Qar- 
nisbees  are  generally  regarded,  until  they  shall  have  filed  their 
answers  and  until  a  traverse  to  the  same  having  been  made,  an 
iasne  has  been  raised  between  the  plaintiff  and  themselves,  in  the 
light  of  stakeholders  rather  than  ''parties"  or  ''contesting" 
parties. 

One  of  the  garnishees  (Rorison)  has  filed  written  answers  to  the 
interrogatories  propounded,  the  other,  a  corporation  (the  Barber 
Asphalt  Co.) ,  has  taken  no  action  whatever  so  far  as  the  record  dis- 
closes. 

Article  246  of  the  Code  of  Practice  authorizes  a  creditor  who  sus- 
pects that  a  third  person  has  in  his  possession  property  belonging  to 
his  debtor,  or  that  be  is  indebted  to  such  debtor,  to  make  such  third 
person  a  party  to  the  suit  by  having  him  "cited  to  declare  on  oath  " 
what  property  belonging  to  the  defendant  he  has  in  his  possession, 
or  in  what  sum  he  is  indebted.  The  article  does  not  point  out  the 
precise  manner  ifa  which  this  "declaration  under  oath"  shall  be 
made. 

The  next  article  (Art.  247)  aathorizes  the  creditor  to  likewise 
annex  to  his  petition  interrogatories  on  facts  and  articles  to  be 
answered  categorically  under  oath  by  the  garnishees,  but  is  still  silent 
as  to  how  or  in  what  mode  the  interrogatories  are  to  be  answered. 

Article  248  provides  for  the  special  case  where  the  creditor  has 
reason  to  believe  that  the  person  to  whom  he  has  caused  interroga- 
tories to  be  propounded  is  "  about  to  depart  frum  the  State  without 
having"  feled  his  answers  to  such  interrogatories.  In  snch  a  case 
the  creditor  may  have  the  party  interrogated  arrested. 

-This  article  shows  that  it  was  in  contemplation  of  the  lawmaker 
that  the  answers  shoald  be  "  filed"  in  court,  not  that  they  should  be 
taken  down  by  the  clerk  in  open  court.  The  person  so  arrested  is 
declared  by  Art.  249  to  be  entitled  to  be  discharged  if  he  imme- 
diately, in  presence  of  the  court,  answer  in  writing  and  pertinently 
the  answers  propounded  to  him,  and  file  such  answers  in  the  office 
of  the  clerk  of  the  court. 

It  will  be  seen  from  this  that  even  where  there  may  be  rea- 
son to  apprehend  that  the  party  interrogated   is  about   to  leave 
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the  jurisdiction  of  the  court,  the  answers  may  be  written  and  filed. 

Article  262  declares  that  the  garnishee  who  has  been  cited  in 
a  suit  must  *'  put  in  his  answer"  within  the  usual  delav,  declaring 
'*  in  the  same"  what  property  he  has  belonging  to  the  defendant 
*  *  *  and  if  interrogated  on  facts  and  articles  he  must  answer 
under  oath  clearly  and  categorically  each  question  put  to  him  touch- 
ing such  matter." 

The  article  does  not  direct  that  the  answers  thus  ordered  to 
be  *'  clearly  and  categorically  "  made  should  be  made  orally  in  open 
court. 

The  articles  of  the  Code  which  we  have  cited  are  found  under  the 
special  heading  of  attachment  and  garnishment.  No  reference  is 
made  to  the  later  Art.  351,  nor  does  this  latter  article  refer  back  to 
them.  It  is  true  that  the  interrogatories  propounded  under  all 
of  the  articles  are  designated  as  ''  interrogatories  on  facts  and 
articles,"  but  it  does  not  follow  necessarily  from  this  that  all  the  rules 
governing  interrogatories  propounded  under  Art.  851  should  also 
apply  and  control  those  propounded  under  Arts.  246  et  seq.  It  may 
be  that  the  District  Judge  would  have  the  "ppwer"  to  order 
in  some  particular  case  that  the  garnishee's  original  answers  be 
made  orally  in  open  court,  and  to  enforce  his  order  by  way  of 
penalty,  but  this  is  something  other  than  that  a  creditor  should  have 
an  absolute  right  to  require  him  to  take  such  action,  and  to  force 
him  to  do  so  through  a  mandamus  when  he  declines. 

The  case  at  bar  is  one  where  the  judge  having  inadvertently  given 
an  order  when  not  asked,  and  having  rescinded  the  same  when  called 
to  his  attention,  is  sought  to  be  compelled  to  adhere  to  his  original 
order. 

The  case  is  not  one  which  calls  for  the  relief  asked. 

For  the  reasons  herein  assigned,  it  is  hereby  ordered,  adjudged 
and  decreed  that  the  order  hereinbefore  granted  be  set  aside, 
and   relator's  application  be   and   the  same  is  hereby  rejected. 


49-7041  No.  12,427. 

60    99t| 

49  YQ4  The  State  op  Louisiana  vs.  John  Reed  and  Anais  Parks. 
62  esR 

49^041  T*i®  verdict  of  a  jury  Is  not  vitiated  by  the  misspelling  of  the  word  foreman  on 

116    1^1  the  Indictment  or  the  finding  of  the  Jury.    State  vs.  Sheppard,  33  An.  1216. 
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Act  Xo.  113  of  1976  aatborlzes  tbe  olerk  to  open  a  note  of  evtdenoe  so  as  to  show 
tbe  facts  upon  which  a  bill  is  taken,  but  tbe  **  Statement  of  FacU"  therein  re- 
ferred to  is  directed  not  to  stand  '*  in  lieu  of**  a  bill,  but  to  be  **  amntxed  to** 
a  bill  of  exceptions  which  It- Is  contemplated  should  be  reserved  and  filed. 

A  party  jointly  Indicted  with  defendant  was  placed  on  the  stand  on  behalf  of  the 
defendant.  On  cross  examination  a  confession  made  out  of  court  by  the  wit- 
ness Implicating  himself  (the  witness)  and  the  accused  was  brought  to  the 
knowledge  of  the  Jury  under  an  acknowledgment  by  the  witness  that  he  had 
made  such  a  confession.  The  witness  having  made  this  admission  the  court 
left  it  to  the  jury  to  say  which  of  the  two  statements  made  by  the  witness  was 
correct. 

Hkc.i»:  This  was  error.  When  the  State  proposes  to  Impeach  or  attack  the  credl 
t>flity  of  one  of  defendants  witnesses  by  proof  of  statements  made  by  him  out 
of  court,  conflicting  with  those  given  on  the  stand.  It  is  the  duty  of  the  District 
Attorney  to  state  to  this  witness  what  those  prior  statements  were  and  when 
and  where  made,  and  Inquire  of  him  whether  or  not  he  made  the  same.  If  the 
witness  acknowledges  to  have  done'  so,  the  prior  statements  so  admitted  by 
bim  to  have  been  made  should  not  be  permitted  to  go  to  the  jury  as  crimina- 
tive evidence  against  the  accused. 

A  FPEAL  from  the  Nineteenth  Judicial  District  Conrt  for  the  Parish 
-*^   of  St.  Martin.     F6orfti6«,  J. 


M,  J.  Cunningfiamj    Attorney  General,  and   James  Simorij  District 
Attorney,  for  PlaintilT,  Appellee. 


EdvHird  Simon  for  Defendants,  Appellants. 


Submitted  on  briefs  March  20,  1897. 
Opinion  handed  down  March  29,  1897. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  John  Reed  and  Anais  Parks  were  indicted  jointly 
for  murder.  A  severance  having  been  obtained,  Reed  was  tried 
and  found  '^  Guilty  as  charged."  He  has  appealed  from  the  sentence 
of  death  pronounced  against  him.  The  indictment  charged  that 
"they"  (the  parties  iudicted)  "in  and  upon  one  Jacques  Oomeau, 
in  the  peace  of  the  State  then  and  there  being  feloniously,  wilfully 
and  of  their  malice  aforethought,  did  make  and  assault  and  him, 
the  said  Jacques  Oomeau,  feloniously,  wilfully  and  of  their  malice 
aforethought  then  and  there  kill  and  murder." 

Defendant  moved  in  arrest  of  judgment  for  the  reasons : 
45 
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1.  Because  the  Juror  appointed  as  foreman  of  the  petit  jury  did  not 
si^  the  return  of  the  finding  of  that  body  with  the  addition  of  the 
word  **  foreman,"  but  with  the  addition  of  words  of  a  different 
meaning  and  spelling,  to- wit:  the  words  **  for-man,"  or  "  forman" 
if  joined  together. 

2.  Because  the  return  of  the  so-called  verdict  does  not  couple  the 
name  of  the  defendant  with  the  words  *'  Guilty  as  charged,"  his 
name  merely  figuring  at  the  top  of  the  back  of  the  document,  dis- 
connected with  the  said  finding. 

3.  Because  nowhere  in  the  indictment  is  the  word  ^*  unlawfully '^ 
used  in  connection  with  the  crime  charged. 

4.  Because  the  minutes  of  the  court  do  not  show  that  defendant 
was  present  when  he  is  said  to  have'  pleaded  to  the  indictment. 

6.  Because  the  court  allowed  the  former  District  Attorney  to  assist 
the  newly  appointed  District  Attorney  on  the  trial  and  have  the 
same  carried  on  the  minutes,  which  was  equivalent  to.  an  illegal 
appointment  by  the  court  of  an  Assistant  District  Attorney  to  repre- 
sent the  State,  when  no  one  had  so  requested  except  the  District 
Attorney. 

6.  Because  the  term  of  court  at  which  the  so-called  verdict  was 
returned  on  the  15th  of  January,  1897,  lapsed  for  the  reason  that  the 
court  having  adjourned  its  session  on  the  23d  of  January  to  the  fol- 
lowing Monday,  the  2^th  of  the  same  month,  the  presiding  judge  did 
not  come  into  court  on  the  25th  to  open  and  adjourn  his  court  to 
another  day,  bat  simply  wrote  to  the  sheriff  of  the  parish  to  adjourn 
the  court  on  that  day  from  New  Iberia,  owing  to  illness.  That  this 
coarse  was  illegal  and  unauthorized,  said  judge  having  omitted  to 
instruct  said  sheriff  to  open  said  court  on  said  day  and  then  adjourn 
it,  in  consequence  of  which  omission  said  sheriff  merely  adjournbo 
said  court  on  said  day  to  another  day,  the  28th  of  January,  1897,  as 
instructed,  without  first  opening  the  court,  which  had  been  dosed  by 
adjournment  on  the  2dd  instant.  That  said  proceeding  was  a  bar  ta 
any  further  proceeding  in  the  case,  and  to  the  passing  of  sentence 
upon  the  defendant. 

The  court  overruled  the  motion. 

The  motion  in  arrest  was  correctly  overruled.  The  misspellinc^ 
of  the  word  "  foreman,"  in  leaving  out  the  letter  "  e,"  is  an  insig- 
nificant fact.  The  pronunciation  of  the  word  was  not  changed,  and 
besides,  in  State  vs.  Sheppard,  33  An.  1216,  it  was  held  that  the  ver- 
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diet  of  the  jary  is  not  vitiated  by  the  fact  that  it  is  signed  by  the 
foreman  without  the  usual  addition  of  **  foreman  "  appended  to  his 
si^atore. 

The  minutes  of  January  15th  show  under  the  title  of  the  present 
case  that  '^  the  jury  returned  into  court  and  through  their  foreman, 
Fred.  Schmidt,  brought  and  delivered  the  following  verdict,  viz. : 
'  John  Reed  guilty  as  charged,'  signed  Fred.  Schmidt  Forman,  and 
that  on  motion  of  counsel  of  the  prisoner  the  court  ordered  that  the 
jury  be  polled,  which  being  done  each  juror  answered  that  the  ver- 
dict of  *  guilty  as  charged,'  was  his  verdict."  The  verdict  might 
have  been  rendered  orally,  and  practically  it  was  so  rendered  inde- 
pendently of  the  writing.  State  vs.  Sbeppard,  33  An.  1217;  State 
vs.  Walters,  15  An.  648;  State  vs.  Ross,  32  An.  854. 

The  verdict  as  rendered  could  have  referred  to  no  one  other  than 
the  party  on  trial  at  the  time.  If  there  had  been  any  possibility  for 
mistake  (which  there  was  not),  the  writing  of  the  name  *' John 
Reed  "  before  the  words  "  guilty  as  charged  "  fixed  beyond  ques- 
tion the  identity  of  the  person  to  whom  the  verdict  referred. 

There  was  no  necessity  for  the  word  **  unlawfully  "  to  appear  in 
the  indictment.  The  latter  was  drawn  in  accordance  with  the  re- 
quirements of  Sec.  1048  of  the  Revised  Statutes. 

The  minutes  show  that  the  accused  was  present  in  court  and 
pleaded  to  the  indictment. 

There  is  no  good  cause  for  complaint  that  the  former  District  At- 
torney should  have  been  permitted,  at  tlie  request  of  the  new  Dis- 
trict Attorney  to  assist  the  latter  in  the  prosecution  of  the  case. 
The  fact  that  an  entry  to  that  effect  was  made  on  the  minutes  did 
not  make  the  assisting  attorney  an  *'  assistant  District  Attorney"  by 
appointment  of  the  judge. 

We  find  in  the  record,  minutes  as  of  the  25th  of  January,  1897. 
They  read  as  follows : 


*'  State  of  Louisiana, 
"  Parish  of  St.  Martin, 
"Monday,  January  25, 


ISIANA,  ^ 
RTIN,        > 

>,  1897.  J 


"  By  virtue  and  in  accordance  with  the  following  order  viz. : 

"  *  New  Iberia,  January  25,  1897. 
'* '  SheHff  David  Aeese,  St.  Martinsvilley  La.  : 
'*  <  Dear  Sir — ^Being  confined  to  my  bed  with  fever  and  unable  to 
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go  to-day  to  St.  Martinsville,  you  will  please  adjourn  court  until 
Thursday  morning,  the  28th  instant,  at  9  a.  m.     You  wiU  cause  this 
order  to  be  spread  on  the  minutes  of  the  court. 
"  *  Very  respectfully, 

"  *  (Signed)         F.  Voobhibs, 
"  *  Judge  Nineteenth  Judicial  District.* 

*'  Which  said  original  order  is  hereto  annexed  and  made  a  part 

hereof.     Sheriff  David  Reese  and  Clerk  of  Court  William  B.  Easton, 

proceeded  to  the  court  room,  and  then  and  there  Sheriff  Reese 

opened  and  adjourned  the  court  until  Thursday  the  28th  instant,  at  9 

o'clock  A.  M. 

"  (Signed)         Wm.  B.  Easton, 

^' Clerk  of  CouH. 
**  Approved: 

'*  (Signed)     F.  VooRHms,  Judge." 

The  judge  was  authorized  to  give  this  order  to  the  sheriff  and  the 
•court  stood  properly  adjourned  by  the  sheriff  acting  under  it.  (Re- 
vised Statutes,  Sec.  1984.) 

We  find  in  the  record  a  '^  statement  of  facts  "  signed  by  the  Dis- 
trict Clerk  which  i%  declared  to  ''  stand  in  lieu  of  a  bill  of  excep- 
tions "  and  ^hich  has  been  treated  as  such  by  all  parties  evidently 
under  the  impression  that  Act  No.  113  of  1896  authorized  such  a 
statement  to  be  made  by  the  clerk  and  that  being  so  made  a  formal 
bill  of  exceptions  was  dispensed  with.  In  this  there  is  error.  The 
act  authorizes  the  clerk  to  open  a  note  of  evidence  so  as  to  show  the 
facts  upon  which  a  bill  is  taken,  but  the  statement  of  facts  is  directed 
not  to  stand  ''  in  lieu  of "  but  to  be  ^<  annexed  to "  a  bill 
of  exceptions  which  it  is  contemplated  should  be  reserved 
and  filed.  Under  a  strict  application  of  the  rules  of  practice 
governing  appeals  in  criminal  cases,  matters  complained  of 
by  an  appellant  when  attempted  to  be  brought  to  our  attention 
in  the  irregular  manner  in  which  this  case  has  been  presented 
would  not  be  considered,  but  it  being  one  involving  life  and 
the  statute  one  only  recently  enacted,  we  have,  in  view  of  those 
facts,  coupled  with  the  grave  character  of  the  errors  charged,  felt 
justified  in  dealing  with  this  as  an  exceptional  one.  When  the  State 
proposes  to  impeach  or  attack  the  credibility  of  one  of  defendant's 
witnesses  by  proof  of  statements  made  by  him  out  of  court,  con- 
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flictmg  with  those  given  on  the  stand,  it  is  the  duty  of  the  District 
Attorney  to  state  to  the  witness  what  those  prior  statements  wera 
and  wheu  and  where  made,  and  inquire  of  him  whether  or  not  he 
made  the  same.  If  the  witness  acknowledges  to  have  done  so,  the 
prior  statements  so  admitted  by  him  to  have  been  made,  should  not 
be  permitted  to  go  to  the  jury  as  criminative  evidence  against  the 
acensed.  This  admission  should  not  carry  the  prior  statements  to 
the  jury  as  '' substantive  evidence  "  against  the  prisoner,  but  on  the 
contrary,  the  court  should  specially  and  expressly  caution  the  jury 
from  giving  to  it  that  effect.  In  the  case  at  bar  we  gather  from  the 
statement  of  facts  that  when  Anais  Parks  (who  was  jointly  indicted 
with  Reed)  was  on  the  stand  as  a  witness  for  defendant,  a  confession 
made  out  of  court  by  the  witness,  implicating  the  witness  and  Reed, 
was  brought  to  the  knowledge  of  the  jury  under  an  acknowledg- 
ment by  Parks  that  he  had  made  such  a  confession,  and  that  the 
witness  having  made  this  admission,  the  court  left  it  to  the  jury  to 
say  which  of  the  two  statements  made  by  the  witness  was  correct. 

If  the  confession  in  question  was  admissible  against  the  appellant 
it  should  have  been  placed  before  the  jury  at  a  different  time  and 
under  different  conditions. 

For  the  reasons  herein  assigned  it  is  ordered,  adjudged  and 
decreed  that  the  verdict  of  the  jury  and  the  judgment  of  the  court 
therein  rendered  be  and  the  same  are  hereby  annnlled,  avoided  and 
reversed,  and  it  is  ordered,  adjudged  and  decreed  that  this  cause  be 
remanded  to  the  District  Court  for  a  new  trial. 


No.  12,346. 
SucoBBSiON  OP  Mrs.  Hblbn  C, Haley. 
On  Motion  to  Dismiss. 
An  appeal  from  the  orders  of  court  appointing  and  oonflrtuing  a  tutrix  is  not  a 
oollateral  attack  upon  sncli  orders  of  appointment;  it  is  a  direct  method  of 
reviewing  them  authorized  by  law. 

On  THB  HBRIT8. 

Applicatlona  for  natural  tutorship  are  usually  acted  upon  as  "  of  course  "  on  the 
hypothesis  there  are  no  conflicting  rights.  Under  Art.  256,  C.  C,  the  natural 
mother  is  declared  to  be  entitled,  under  the  circumstances  therein  stated,  to 
be  "of  right"  the  tutrix  of  her  child;  but  though  she  be  entitled  to  that  "of 
right"  she  is  not  necessarily  to  be  appointed  as  '*  of  course." 
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When  a  cbild  has  been  unquestionably  adopted  by  a  person,  as  appears  from 
pleadings  which  admit  the  fact,  the  adoption  will  be  held  as  made  not  only 
presumably  with  the  mother's  consent,  but  under  the  conditions  required  or 
permitted  by  law,  and  the  mother  of  the  adopted  child,  advised  of  the  death  of 
the  adoptingmother,  and  that  In  her  will  she  had  appointed  a  testamentary 
executor,  under  whose  control  said  child  should  remain  during  its  minority, 
should  not  be  permitted  to  obtain  an  appointment  as  tutrix,  ignoring 
the  adoption  and  Its  possible  legal  results,  and  the  claims  and  pretensions  of 
the  executor  under  the  will. 

Since  the  decision  in  Tutorship  of  Upton,  16  An.  176,  and  Succession  of  Forstall,  25 
An.  4<M),  legislation  in  respect  to  adoption  has  gone  forward,  and  recent 
adjudged  cases  will  Indicate  that  this  court  views  the  rights  of  adopting 
parents  as  having  been  broadened  by  that  legislation  beyond  what  it  was. 

A  PPEAL  from  the  Civil  District  Goart  for  the  Parish  of  Orleans. 
^     EllU,  J. 


Horace  E.  Upton  and  Farrar,  Jonas  &  KrutUchnitt  for  Anatole  A. 
Ker,  individually,  as  testamentary  ezecntor  and  as  applicant  for 
Appointment  as  testamentary  tutor,  for  Appellant,  cite : 

Succession  of  Hossa,  37  An.  841. 

Succession  of  Vollmer,  40  An.  694. 


James   B.    Rosaer,  Jr,^    for  Jeannette   Prescott,  Natural    Tutrix, 
Appellee,  cited: 
^<  Succession    of    Forstall,"    26  An.    430,    and      <<  The    matter    of 

the  Tutorship  of  Ellen  Wilson  Upton,"  16  An.  176;  to  Art.  266 

(274)  of  the  Oivil  Code;  to  Succession  of  Gorrlson,  16  An.  27; 

Succession  of  Hawkins,  86  An.  691;  Nugent  vs.  Stark,  34  An. 

681,  and   ^^Inre  Fazende  &  Seizas  praying  for  a  monition,"  35 

An.  1146. 


Submitted  on  briefs  March  18,  1897. 
Opinion  handed  down  March  29,  1897. 
Rehearing  refused  April  12,  1897. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,   0.   J.     Mrs.   Helen  O.  Talte,  widow  of   Cornelius  O. 
Haley,  died  in  June,  1896,  leaving  a  last  will  and  testament. 

In  this  will  the   testatrix,   after  stating  that  **  she  had  neither 
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ascendants  nor  descendante,  bnt  that  she  had  an  adopted  child 
named  Charles  Mandeville  Taite,  aged  about  eight  years/'  and  after 
making  special  legacies,  declared  *'that  she  gave  and  beqaeathed  to 
her  said  adopted  child  the  balance  or  remainder  of  all  her  estate  of 
whatever  natnre  or  description,  constituting  him  her  sole  and  only 
universal  legatee,  and  appointed  Anatole  Ker  her  testamentary  exec- 
utor and  detainer  of  her  property  and  also  testamentary  tutor  of  the 
said  child  without  bond."  She  declared  that  during  his  minority 
the  said  child  should  remain  in  charge  of  and  under  the  control  of 
her  executor. 

Shortly  after  the  death  of  Mrs.  Haley,  her  will  was,  upon  the  peti- 
tion and  prayer  of  Anatole  Ker,  probated  and  ordered  to  be  executed 
in  the  Civil  District  Court,  Division  ^'  A."  Ker  then  presented  a 
petition  in  which,  after  reciting  the  fact  that  Mrs.  Haley  had  died 
leaving  said  will,  that  the  same  had  been  probated,  that  he  accepted 
the  trust  of  testamentary  executor,  that  deceased  had  left  property 
which  it  was  necessary  to  have  inventoried,  he  prayed  that  an 
inventory  of  the  succession  be  made,  and  that  he  be  confirmed  as 
executor.  An  order  was  granted  as  prayed  for.  An  inventory  was 
made  and  Ker  qualified  as  testamentary  executor  on  the  25th  of 
June,  1895.  The  inventory  showed  property  valued  over  twenty  -  four 
thousand  dollars.  In  October  of  1896,  a  petition  was  filed  in  the 
District  Court  by  Miss  Jeannette  Prescott,  in  which  she  alleged  she 
was  the  mother  of  the  minor  child,  Charles  Mandeville  Taite,  who  was 
adopted  by  the  late  Mrs.  Helen  C.  Taite,  widow  of  C.  C.  Haley  and  who 
was  constituted  universal  legatee  of  said  deceased  by  her  last  will 
and  testament  herein  probated  and  ordered  executed .  That  her  minor 
son,  Charles  Mandeville  Taite,  was  without  a  tutor;  that  as  the  mother 
of  said  minor  she  was  entitled  to  qualify  as  his  natural  tutrix  and 
desired  to  so  qualify.  That  an  inventory  of  all  property  belonging 
to  her  said  minor  son,  or  in  which  he  had  an  interest,  in  so  far  as 
she  was  informed  and  believed,  had  been  taken  by  the  testamentary 
executor  of  Mrs.  Haley  and  filed  herein,  and  petitioner  was  willing  to 
accept  said  inventory  for  the  purpose  hereof  and  to  qualify  as  natural 
tutrix  on  the  basis  thereof.  She  prayed  that  after  all  due  and  legal 
proceedings  that  she  be  permitted  to  qualify,  and  that  letters  of 
tutorship  be  issued  to  her  as  the  natural  tutrix  of  her  said  minor  son, 
Oharles  Mandeville  Taite. 

On  the  29th  October,    1896,  the  judge  of  Divison  *'  A"  signed  an 
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order  to  the  effect  that  petitioner  be  permitted  to  qualify  as  natural 
tutrix  of  her  minor  child,  Charles  Mandeville  Taite,  upon  the  basis  of 
the  inventory  taken  by  the  testamentary  executor  of  this  estate  and 
that  letters  issue  to  her  upon  her  taking:  the   oath  prebcribed  by  law. 

On  November,  16,  1896,  the  court  issued  an  order  that  Miss 
Jeanne tte  Prescott  be  confirmed  as  tutrix  of  her  minor  child  above 
named,  and  that  letters  of  tutorship  issue  to  her,  basing  the  same 
upon  a  certificate  of  the  Recorder  of  Mortgages  that  an  extract  of  the 
inventory  of  the  minor's  property  and  notice  of  the  application  for 
tutorship  had  been  duly  recorded  in  the  recorder's  ofQce  in  New 
Orleans.     Letters  of  tutorship  accordingly  issued  to  her. 

On  November  28,  1896,  Anatole  Ker  filed  a  petition  in  Division 
<'  A  "  of  the  court  in  which  he  averred  that  he  had  duly  qualified  as 
testamentary  executor  of  Mrs.  Haley;  that  her  will  had  been  pro- 
bated and  ordered  to  be  executed;  that  he  had  been  appointed  testa- 
'  mentary  tutor  of  the  minor  Charles  Mandeville  Taite,  the  adopted 
child  and  sole  heir  of  Mrs.  Haley;  that  he  desired  to  accept  said 
trust  and  to  qualify  as  such ;  that  by  the  will  he  was  exempted  from 
giving  bond.  That  one  Miss  Jeannette  Prescott  had  filed  a  petition 
in  court  unsupported  by  any  proof  and  without  any  notice  to  peti- 
tioner, and  she  bad  on  said  petition  procured  an  order  qualifying 
her  as  natural  tutrix  of  said  minor,  but  that  said  order  so  appointing 
and  so  qualifying  her  was  erroneous,  null  and  void  and  improvidently 
granted.  That  simultaneously  with  the  filing  of  the  petition  he  was 
then  presenting  to  the  court,  he  filed  a  motion  of  appeal  from  the 
orders  appointing  and  qualifying  Miss  Jeannette  Prescott  as  tatrix  of 
said  minor.  He  prayed  that  after  due  proceedings  he  be  permitted 
to  qualify  and  that  letters  of  tutorship  issue  as  testamentary  tutor  of 
said  minor  and  that  an  under- tutor  be  appointed. 

On  the  same  day  Ker,  in  his  capacity  as  testamentary  executor  of 
Mrs.  Haley  and  an  applicant  for  appointment  as  testamentary  tutor 
for  the  minor,  applied  for  and  obtained  an  appeal  from  the  orders 
complained  of.  Miss  Jeannette  Prescott  m jved  in  this  court  to  dis- 
miss the  appeal  on  the  ground : 

1.  That  appellant  was  without  any  appealable  interest.  That 
appellee,  being  the  mother  of  said  minor,  has  been  and  alone  was 
entitled  to  be  recog^nized,  confirmed  and  appointed  natural  tutrix  to 
the  exclusion  of  every  other  person. 

2.  That  notwithstanding  the  nomination  of  Anatole  Ker  as  testa- 
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mentary  tutor  by  Mrs.  Haley  by  her  last  will,  said  nomination  was 
abflolntely  null  and  void,  did  not  and  could  not  deprive  appellee  of 
her  right  to  be  appointed  and  confirmed  by  the  court  as  natural 
tutrix  of  her  minor  child. 

On  the  Motion  to  Dismiss. 

NiOHOLLS,  G.  J.  We  are  of  the  opinion  that  under  the  circum- 
stances of  this  case  appellant  had  a  sufficient  legal  interest  to  appeal* 
Occupying  the  position  which  he  didunder  the  will  of  Mrs.  O.  O.  Haley, 
she  herself  holding  the  relations  which  she  had  toward  the  child,  we 
think  it  was  incumbent  upon  him  to  take  legal  steps  to  have  enforced 
her  last  wishes  in  respect  to  the  minor,  if  they  were  legally  enforce- 
able. The  course  adopted  by  the  appellee  stood  directly  in 
the  way  of  his  qualifying  as  testamentary  tutor.  We  do  not  consider 
an  appeal  from  the  orders  of  the  District  Oourt,  appointing  and  con- 
firming appellee  as  tutrix,  a  collateral  attack  upon  them ;  it  is  a  direct 
method  of  reviewing  them,  authorized  by  law.  The  propositions 
asserted  by  appellee,  that  the  appeal  is  not  maintainable,  because 
she,  being  the  mother  of  the  minor,  had  been  and  was  alone  entitled 
to  be  recognized,  appointed  and  confirmed  as  his  natural  tutrix,  and 
that  the  appointment  of  Anatole  Ker  as  testamentary  tutor,  by  Mrs. 
Haley,  was  an  absolute  nullity,  because  the  latter  could  not  deprive 
the  mother  of  the  tutorship,  involve  questions  of  fact  and  law  not 
proper  to  be  determined  on  the  motion  to  dismiss.  Among  the  points 
sought  to  be  presented  by  the  appellant,  we  find  it  questioned  whether 
appeUee  was  appointed  and  confirmed  under  evidence  before  the 
court  that  the  person  appointed  was,  in  fact,  the  mother  of  the  child, 
or  if  such  was  the  case,  that  the  conditions  under  which  the  mother 
could  have  claimed  the  tutorship  had  been  shown  to  exist.  We  find 
it  also  urged  that  under  the  facts  of  the  case,  all  known  to  appellee,, 
it  was  appellant's  right  to  have  been  made  a  party  to  the  application 
for  tutorship,  and  it  was  appellee's  duty  to  have  legally  notified  him 
of  her  intended  legal  proceedings.  We  think  the  answer  to  these 
questions  should  be  made,  if  they  can  be  made  at  all,  upon  consider- 
ation of  the  merits. 

On  thb  Mbbtis. 

Appellee  claims  that  the  court  must  presume,  in  the  absence  of  an 
affirmative  showing  to  the  contrary,  that  when  the  court  acted  on 
her  application  it  had  before  it  evidence  of  all  the   facts   necessary 
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to  have  been  shown  to  authorize  the  order.  Nugent  vs.  Stark,  84 
An.  631,  and  **  In  re  Fazende  &  Seixas  praying  for  a  monition,"  35 
An.  1145,  are  cited  in  support  of  this  contention.  The  order 
was  granted  upon  a  petition  with  no  documents  annexed  thereto 
and  no  affidavit  as  to  the  truth  of  the  allegations  of  the  petition. 
It  was  evidently  an  ex  parte  order  given  upon  the  hypothesis  that 
there  were  no  conflicting  rights.  Applications  for  natural  tutor- 
ship are  usually  acted  npon  <^  as  of  course"  on  that  supposition, 
but  the  party  obtaining  them,  under  such  circumstances  takes  the 
risk  of  their  being  appealed  from  if,  in  fact,  tl^ere  should  be  oppos- 
ing interests.  We  think  the  present  case  of  that  character.  The 
child  in  question  was  unquestionably  adopted  by  Mrs.  Haley — ^appel- 
lees pleadings  admit  that  fact.  If  appellee  be  its  mother  the  adop- 
tion was  not  only  made  presumbably  with  her  consent,  but  under 
the  conditions  required  or  permitted  by  law  for  adoption.  The 
mother  was  fully  advised  that  the  adopting  mother  was  dead,  and 
that  in  her  will  she  had  appointed  Ker  as  testamentary  tutor.  With 
this  knowledge  on  her  part  we  do  not  think  she  should  have  been 
pennitted  to  obtain  an  order  appointing  her  tutrix,  ignoring  the 
adoption  and  what  were,  at  all  events  its  possible,  legal  results  and 
ignoring  the  pretensions  and  claims  which  she  must  have  known  Ker 
could  have  set  up  adversely  to  her  claims. 

It  is  by  no  manner  of  means  clear  that  the  mother  would  have 
been  appointed  tutrix  in  a  contest  raised  between  herself  and  Ker 
claiming  as  a  testamentajy  tutor  appointed  by  Mrs.  Haley.  It  is 
certainly  not  sufficiently  clear  to  have  been  assumed  or  to  be  now 
assumed  as  an  undeniable  uncontrovertible  legal  proposition.  It  is 
true  that  the  cases  cited  in  the  16th  and  26th  Annual?  strongly  sup- 
port the  views  taken  on  that  subject  by  appellee's  counsel,  but 
legislation  in  respect  to  adoption  has  gone  forward  since  those 
-decisions  were  rendered,  and  recent  adjudged  cases  will  indicate 
that  we  view  the  rights  of  adopting  parents  as  having  been  broad- 
ened by  that  legislation  beyond  what  it  was. 

We  note  the  second  section  of  Act  No.  64  of  1868,  as  declaring 
that  when  the  person  whose  adoption  is  solicited  is  a  minor,  the 
ccnsent  of  such  person's  surviving  father  or  mother,  or  both,  if 
living,  shall  be  required  by  the  judge,  and  the  said  father  or  mother, 
or  both,  as  the  case  may  be,  may,  in  the  act  of  adoption,  surrender 
the  entire  parental  authority  to  the  person  or  persons  adopting  said 
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minor.  What  the  legal  scope  of  such  a  snrrender  may  be,  we  are 
not  now  called  on  to  examine  or  say.  We  have  no  knowledge  what- 
ever of  the  facts  and  circnmstances  connected  with  the  child.  We 
do  not  know  in  whose  hands  it  was  prior  to  Mrs.  Haley's  connection 
with  it.  We  do  not  know  who  were  the  parties  to  the  act  of  adop  - 
tion,  nor  what  the  terms  of  the  adoption  were.  We  know  nothing 
as  to  what  would  or  would  not  be  for  its  best  interests,  as  there  is 
no  testimony  before  us.  It  is  true  that  the  natural  mother,  as  a 
general  rule,  is  declared  in  Art.  256  of  the  Civil  Code  to  be  entitled, 
under  the  circumstances  therein  stated,  to  be  ''  of  right "  the  tutrix 
of  her  child,  but,  though  she  be  entitled  to  that  ^'of  right,"  she  is 
not  necessarily  to  be  appointed  as  ''of  course."  Even  the  legiti- 
mate child  is  not  necessarily  to  be  placed  under  the  tutorship  of  its 
father  or  its  mother — the  facts  of  a  special  case  would  make  it  some- 
times improper  that  it  should  be  so  placed.  What  modification  Art. 
256  may  have  received  in  special  cases,  through  special  legislation, 
is  an  open  question. 

We  have  reached  the  conclusion  that  justice  to  all  parties  requires 
tbat  the  orders  of  court,  appointing  appellee  natural  tutrix  of  Charles 
Handeville  Taite,  should  be  annalled  and  set  aside,  and  that  the 
rights  of  all  parties  in  the  premises  be  set  at  large. 

For  the  reasons  herein  assigned  it  is  hereby  ordered,  adjudged  and 
decreed  that  the  orders  of  the  District  Coart  appealed  from  be  and 
the  same  are  hereby  annulled,  avoided  and  set  aside ;  and  it  is  now 
ordered  that  the  case  be  remanded  to  the  lower  court  for  further 
proceedings  according  to  law,  with  reservation  to  both  parties  of  all 
legal  rights  in  the  premises. 


No.  12,158. 
Holton  &  Winn  vs.  John  A.  Hubbard  &  Co.  et  als. 

The  owner  who  sblps  ander  a  bfll  of  lading  and  hands  the  bill  to  his  factor  may 
be  said  to  have  more  or  less  connection  with  that  instrument  when  it  Is  sub- 
sequently advanced  by  a  third  party  as  the  basis  of  rights  predicated  by  him 
upon  possession  of  the  bill  by  the  factor,  particularly  If  the  delivery  of  the 
property  is  directed  to  be  made  to  the  factor  or  his  order.  If  after  the  cotton 
has  been  received  and  the  bill  of  lading  therefor  has  fully  carried  out  Its  pur- 
po<>e  of  delivery,  the  factor  stores  the  cotton,  takes  a  receipt  for  the  same  In 
his  own  name  from  the  warehonse  and  makes  use  of  the  reoeipts  as  a  basis  for 
-credit,  the  warehouse  receipts  evidence  a  contract  with  which  the  owner  !• 


716  SUPREME  COURT  OP  LOUISIANA. 


Holton  &  Winn  vs.  Hubbard  A  Ck>.  et  ais. 


disoonneoted;  it  is  an  original  transaction  between  the  factor  in  his  own  name 
and  the  proprietors  of  the  warehouse  to  which  the  owner  Is  not"  a  party*' 
though  he  has  an  interest  In  the  subject  matter.  It  is  clear  that  any  contract 
by  which  one  person  attempts  to  divest  another  of  his  property,  without  the 
owner's  consent,  express  or  Implied,  or  through  due  process  of  law.  Is  without 
force.  C.  C,  Art.  1889.  The  doctrine  which  prevails  in  France  that  the  posses- 
sion and  title  of  movable  property  go  together  (C.  N.^Art.  2279)  has  never  pre- 
vailed in  this  State,  and  it  certainly  was  not  the  intention  of  the  lawmaker  in 
enacting  Act  No.  166  of  1S88  to  introduce  it  now.  It  was  never  contemplated  by 
the  lawmaker  that  the  mere  fact  that  a  factor  should  be  the  holder  of  a  ware- 
house receipt,  taken  out  by  himself  in  his  own  name,  should  confer  upon  par- 
ties the  right  to  deal  with  a  factor,  and  to  absolutely  ignore,  under  full  protec- 
tion, the  relations  which  he  has  to  the  property  and  to  its  owner. 

Where  the  payee  of  a  note  after  having  discounted  it  in  bank  under  his  endoraement, 
takes  it  up  on  the  first  day  of  grace,  the  effect  of  the  payment  is  to  replace  in 
the  endorser  the  title  to  the  note  which  had  passed  to  the  bank  under  the  en- 
dorstment  and  enable  him  to  reissue  the  note  as  a  collateral  as  far  as  third 
persons  are  concerned  as  if  it  had  been  transferred  by  him  to  them  for  the  first 
time.  A  note  is  not  overdue  as  to  the  equities  until  the  dayH  of  grace  have  ez> 
pired  and  the  equities  (in  the  absence  of  special  circumstances)  are  cut  off  un- 
til then. 

ON  Application  fob  a.  Rbheauing. 

In  this  case  there  was  no  entrusting  by  the  owner  of  the  factor  with  the  indicia  of 
title. 

From  an  early  period  the  courts  of  this  btate  have  enforced  the  principle  that  the 
factor  could  not,  for  his  own  debts,  pledge  the  property  of  his  principal,  and 
that  such  pledge  was  no  impediment  to  a  recovery  by  the  owner. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
"^     King,  J. 


James  B.  Outhrie  for  Plaintiff,  Appellant  : 

There  arises  ont  of  the  relation  of  principal  and  factor  an  absolute 
incapacity  on  the  part  of  the  factor  to  pledge  for  his  own  debts 
(whatever  the  form  in  which  the  pledge  Is  attempted  to  be 
made)  property  consigned  to  him  for  sale,  unless  especially  au- 
thorized BO  to  do  by  his  principal. 

Though  a  factor  may  sell  and  bind  his  principal,  he  can  not  pledge 
the  goods  as  a  security  for  his  own  debt,  even  though  there  had 
been  warehouse  receipts,  under  Act  156  of  1888,  issued  to  him 
therefor.  Civil  Code,  Arts.  3142,  8145,  3146,  3158;  Hadwln  vs. 
Pisk,  1  An.  74;  Avery  vs.  Qumey,  17  La.  166;  Bonnoit  vs.  De 
Fuentes,  10  An.  72 ;  Miller  vs.  Schneider,  19  An.  306 ;  Young: 
vs.  Scott,  25  An.  313;  Stern  Bros.  vs.  Bank,  34  An.  1121;  Lal- 
ande  vs.  His  Creditors,  42  An.  706;  Allen  vs.  Bank,  120  U.  S. 
88. 
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Act  166  of  1888  does  not  repeal  any  portion  of  Act  72  of  1876,  nor 
any  provision  of  the  Civil  Code  governing  the  right  of  pledge, 
nor  does  it  alter  the  settled  jnrisprndence  of  thi^  State  on  the 
doctrine  that  a  factor  can  not  pledge  for  his  own  debt  property 
consigned  to  him.  This  statute  of  1888  is  an  act  in  pari  materia 
with  Act  72  of  1876,  and  with  Act  150  of  1868,  and  with  Art. 
3168  of  the  Civil  Code,  and  all  of  these  acts  mast  be  constmed 
with  reference  to  each  other.  Bond  vs.  Hiestand,  20  An.  140 ; 
Sutherland  on  Statutory  Constructions,  Sees.  288,  284,  287 
288,  821  and  822;  McCools  vs.  Smith,  1  Black  U.  S.  R.  470; 
Potter's  Dwarrls,  pp.  164  and  166,  notes  64  and  66. 

The  Act  of  1888  shows  no  purpose  of  legalizing  pledges  by  factors 
reprobated  by  the  general  law,  and  by  well  accepted  rules  for 
construction  this  act  of  1888  can  not  be  deemed  to  affirm  a  fact- 
or's pledge  as  against  the  owner  of  the  property. 

The  right  of  the  owner  to  recover  his  property  where  a  wrongful 
pledge  has  been  made  by  the  factor,  speciaUy  reserved  to  the 
owner  by  section  five  (6)  of  Act  72  of  1876,  has  not  been  taken 
away  from  the  owner  by  Act  156  of  1888. 


G,  L.  Hall,  for  Plaintiff,  submitted  a  brief. 

W,  8,  Parkersorij  amicua  curisBy  submitted  a  brief  on  the  same  side. 
E,    T.   Merrick  joined  in  a  brief  filed  by   J,  B,  Guthrie^  asking  an 
amendment  of  the  decree. 


Sam'I  L.  Gilmore,  for  Hibemia  National  Bank,  Appellee;  Thoe.  J. 

Semmes,  of  Counsel : 

Public  warehouse  receipts,  issued  under  and  in  conformity  with  Act 
156  of  1888,  are  negotiable  and  transferable  by  endorsement  in 
blank  or  by  special  endorsement  and  delivery, in  the  same  man- 
ner and  to  the  same  extent  as  promissory  notes  now  are,  with- 
out other  formality,  and  the  transferee  or  holder  of  such  public 
warehouse  receipt  shall  be  considered  and  treated  as  the  actual 
and  exclusive  owner,  to  all  intents  and  purposes,  of  the  property 
therein  described,  subject  only  to  the  vendor's  lien  on  agricult- 
ural products,  and  the  lien  and  privilege  of  the  public  ware- 
houseman for  storage  and  other  warehouse  charges.  Act  166  of 
1888;  Act  63  of  1890. 
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Act  No.  56  of  1888  is  a  recognition  of  the  equitable  principle  that 
where  one  of  two  innocent  persons  is  to  snfler  a  loss,  the  loss 
should  be  borne  by  the  one  who,  by  his  conduct,  has  made  the 
loss  possible,  and  of  the  commercial  necessity  for  the  quick, 
easy  and  safe  transfer  of  merchandise.  Lickbarrow  vs.  Mason, 
2  Dunforth  and  East  Reports,  pages  72  and  76;  1  H.  Blackstone's 
Reports,  page  858;  6  East  Reports,  pages  20,  84,  85  and  86; 
Benjamin  on  Sales,  pages  922,  924,  926,  926,  928  and  929;  Tied- 
man  vs.  Knox,  58  Maryland,  614. 

The  pledges  made  to  defendant  in  this  case  are  in  due  form  of  law 
and  valid  under  Act  156  of  1888.  Articles  3158,  8L59,  Civil 
Code;  DeBlois  vs.  Reiss,  82  An.  588;  Auger  vs.  Vanal,  81  An. 
867;  Martin  vs.  His  Creditors,  15  An.  165. 

The  warehouse  receipts  in  this  case,  purported  to  be  such,  specified 
on  their  faces  the  dates  of  their  issuance,  the  name  and  location 
of  the  warehouse,  and  the  quantity,  number  and  marks  of  the 
property  stored,  and  the  dates  on  which  the  rice  was  originally 
stored  in  warehouse. 

The  pledges  made  to  defendant  in  this  case  are  valid  under  the  Act 
72  of  1876,  the  pledgor  having,  at  the  date  of  the  pledges,  an 
interest  in  the  merchandise  pledged,  exceeding  the  value  of  the 
merchandise  at  the  dates  of  the  pledges. 

The  plaintiffs  have  affirmed  the  validity  of  the  pledges  made  by  their 
factor  with  the  defendant.  Pitts  vs.  Schubert,  11  La.  288;  Bon- 
ner vs.  Poydras,  2  Rob.  20;  Wennecker  vs.  Marchand,  18  La. 
147;  Bloodworth  vs.  Jacobs,  2  An.  29;  Dunbar  vs.  BuUard,  2 
An.  821. 

Where  two  persons  sue  for  the  recovery  of  property  in  which  they 
have  a  joint  interest,  the  defendant  may  institute  against  them, 
individually,  a  demand  in  reconvention.  Halliman  vs.  Clark,  4 
An.  197;  Code  of  Practice,  375. 

Where  there  is  ground  for  exception  to  a  demand  in  reconvention, 
and  the  plaintiff  goes  to  trial  on  the  merits  of  the  reconven- 
tional  demand  without  objection  and  introduces  evidence  there^ 
on,  the  exception  is  waived.  Irwin  vs.  Bank  of  Kentucky,  & 
An.  3;  Arrowsmith  vs.  Durel,  14  An.  850. 

Members  of  a  planting  partnership  are  ordinarily  bound,  jointly,  for 
partnership  debts,  but  they  may  stipulate  for  a  solidary  obliga- 
tion by  special  contract.   Payne  vs.  James  &  Trager,  86  An.  476.. 
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The  extension  or  renewal  of  a  note  at  its  matarity,  by  sabstitnting  a 

new  note  with  interest,  paid  in  advance,  in  the  ordinary  manner 

of  banks,  does  not  operate  novation  or  extingoiBh  the  original. 

obligation.     Union  National  Bank  vs.   Slocomb,  34  An.   927; 

Rozenda  vs.  Zabriske,  4  Robinson,  497. 
Payment  of  a  promissory  note  by  an  endorser  who  has  an  interest 

does  not  extingaish  the  note  as  to  the  maker.    Lanata  va. 

Bayhi,  31  An.  229;  Saul  vs.  Nicolet's  Executors,  15  La.  246;. 

Millaudon  vs.  Oolla,  15  La.  213;  Wiggins  vs.  Flower,  5  Rob.  40S 


Arg^ied  and  submitted  December  2,  1896. 
Opinion  handed  down  February  1,  1897. 
Rehearing  refused  April  12,  1897. 


Statement  of  Facts. 

Holton  &  Winn  is  a  planting  partnership,  domiciled  in  Oalcasiea 
parish. 

J.  A.  Hubbard  was  a  well-known  commission  merchant,  residing 
and  doing  business  in  New  Orleans,  in  1893,  where  he  had  been  thus 
engaged  since  1888,  and  the  bank  had  known  Hubbard  as  a  com- 
mission  merchant  for  three  or  four  years. 

Holton  &  Winn  consigned  to  J.  A.  Hubbard,  between  the  1st  and 
9th  of  December,  1898,  a  lot  of  rough  rice  amounting  to  one  thousand 
two  hundred  and  fifty-six  sacks,  which  Hubbard  received  and  sold 
on  its  arrival  (about  December  12,  1893),  for  a  net  sum,  ^fter  de- 
ducting freight  money  and  commissions,  of  three  thousand  six  hun- 
dred and  eighty -two  dollars  and  fifty- one  cents. 

Holton  &  Winn  subsequently  consigned  to  J.  A.  Hubbard  a  lot  of 
rough  rice,  to  -  wit:  the  one  thousand  nine  hundred  and  sixty-nine 
sacks  involved  in  this  suit. 

Said  lot  of  rice  was  duly  received  by  J.  A.  Hubbard  between 
the  20th  and  31st  of  December,  1893,  and  stored  by  Hubbard  in  the 
Bio  Warehouse  of  John  Holmes  &  Go.  (public  warehousemen  under 
Act  156  of  1888). 

Said  rice  came  to  New  Orleans  in  ten  cars,  each  car  bearing  a 
number. 

Early  in  February,  1894,  J.  A.  Hubbard  &  Oo.  and  the  individual 
members  of  said  firm  surrendered  in  insolvency. 


720  SUPREME  COURT  OF  LOUISIANA. 

Holton  &  Winn  vs.  Hnbbard  A  Co  et  als. 


Holton  &  Winn,  finding  their  nineteen  hundred  and  sixty -nine 
sacks  of  rice  in  said  warehouse  unsold,  brought  this  action  to 
recover  same  as  owners,  sequestered  the  same,  and  also  sequestered 
the  ten  receipts  issued  by  the  Rio  Warehouse  above  referred  to, 
which  ten  receipts  were  found  in  the  possession  of  the  Hibernia 
National  Bank,  claiming  to  hold  them  by  virtue  of  a  pledge  made  by 
John  A.  Hubbard  to  the  said  bank  as  security  for  the  debt  of  Hubbard 
to  the  bank. 

The  syndic  of  J.  A.  Hubbard  was  made  party. 

John  Holmes  &  Oo.  were  also  made  defendants,  but  the  action 
agaiuRt  that  firm  was  discontinued. 

The  Hibernia  National  Bank  bonded  the  nineteen  hundred  and 
sixty- n^ne  sacks  of  rice,  and  also  bonded  the  said  ten  receipts  of  the 
Rio  Warehouse. 

Under  an  agreement  of  counsel  for  plaintiffs  and  the  bank,  the  rice 
was  sold  on  the  19th  of  April,  1894,  and  the  proceeds,  amounting  to 
eight  thousand  one  hundred  and  fifteen  dollars  and  fifty  cents,  after 
paying  all  charges,  retained  by  the  bank  in  place  of  the  said  rice 
sequestered  by  plaintiff,  and  subsequently  bonded  by  the  bank. 

The  syndic  answered,  admitting  the  shipment  of  rice  by  plaintiff 
to  Hubbard,  as  claimed  in  the  petition  of  plaintiff,  and  submitted  the 
matter  to  the  court. 

The  only  parties  before  the  court  are  Holton  &  Winn,  plaintiffs 
and  appellants,  and  the  Hibernia  National  Bank,  appellee,  defendant 
in  the  original  suit,  and  plaintiff  in  a  reconventional  demand  set  up 
in  the  original  answer,  claiming  judgment  against  the  firm  of  Holton 
&  Winn,  as  *'  the  holders  and  owners"  of  the  individual  note  of  W. 
L.  Holton  and  T.  H.  Winn,  dated  March  1,  1893,  drawn  for  five 
thousand  dollars  to  order  of  J.  A.  Hubbard. 

The  bank  in  its  answer  set  up  that  the  warehouse  receipts  were  in 
due  form  and  held  by  the  bank  under  legal  and  valid  pledge, 
and  claimed  the  right  to  sell  the  rice  and  appropriate  the  proceeds 
toward  the  payment  of  the  amount  due  them  by  J.  A.  Hubbard. 

In  a  supplemental  answer  the  bank  avers  that  the  plaintiffs, 
Holton  &  Winn,  had  furnished  Hubbard  with  the  note  so  that  he  might 
discount  it  with  some  bank,  the  agreement  being  that  he  would 
advance  them,  for  their  planting  operations,  the  amount  of  the  note, 
less  the  discount,  he  to  be  reimbursed  out  of  the  proceeds  of  rice 
which  was  to  be  shipped  to  him. 
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The  Hibernia  National  Bank,  with  which  Habbard  had  had  basinesa 
transactions  for  several  years,  and  where  he  was  known  to  the  presi- 
dent, with  whom  the  business  was  arranged,  as  a  general  rice  mer- 
chant, commission  merchant  and  purchaser  of  rice,  discounted  the 
paper. 

At  the  maturity  of  this  note  of  March  1,  1898,  Holton  &  Winn,  not 
being  able  to  pay  the  note,  requested  Hubbard  to  secure  an  extension 
or  renewal  of  the  note,  and  with  that  end  in  view,  furnished  to  Hub- 
bard a  note  dated  December  16,  1893,  for  five  thousand  dollars, 
signed  ''Holton  &  Winn."  This  second  note  was  signed  in  the  city 
of  New  Orleans,  by  Mr.  Winn,  one  of  the  partners. 

These  ten  receipts  were  issued  to  John  A.  Hubbard,  and  cover  the 
one  thousand  nine  hundred  and  sixty -nine  sacks  of  rice  described  in 
the  petition. 

These  identical  one  thousand  nine  hundred  and  sixty- nine  sacks 
of  rice  were  sequestered  by  plaintiffs  in  the  Rio  Warehouse  and 
these  identical  ten  warehouse  receipts  were  sequestered  in  the 
hands  of  the  Hibernia  National  Bank,  same  being  endorsed  by  John 
A.  Hubbard,  when  thus  sequestered. 

Under  an  agreement  between  counsel,  the  said  one  thousand  nine 
hundred  and  sixty- nine  sacks  of  rice  were  sold  and  netted,  over  and 
above  the  storagia  charges  and  the  brokerage  paid  out  of  the 
funds,  the  sum  of  eight  thousand  one  hundred  and  fifteen  dollars  and 
fifty  cents,  which  money  the  bank  received  not  later  than  May  4, 
1894,  and  that  said  fund  stands  in  lieu  and  place  of  the  said  rice  (R.,^ 
Agreement,  207;  R.,  Dupre,  34,35,36,87;  Certificate  of  Dupre, 
208). 

When  Hubbard  attempted  on  December  18  and  20,  1893,  to  effect 
a  pledge  of  this  rice  to  the  Hibernia  Bank  for  his  own  debts,  Holton 
&  Wina  were  not  indebted  to  Hubbard. 

On  the  1st  of  March,  1893,  John  A.  Hubbard  offered  to  the  Hibernia 
National  Bank,  for  discount,  a  note  Tor  five  thousand  dollars,  payable  * 
15th  of  December,  1893,  made  by  William  L.  Holton  and  T.  H.  Winn 
to  the  order  of  John  A.  Hubbard,  and  by  him  endorsed. 

The  bank  agreed  to  grant  the  renewal,  but  required  that  the  first 
note  upon  which  Holton  &  Winn  were  liable,  in  solido^  should  remain 
in  its  hands  as  collateral  to  secure  the  payment  of  the  second  note, 
which  was  one  at  sixty  days.  This  was  agreed  to,  and  according  to- 
the  usual  custom  of  banks  in  making  renewals  of  paper,  Hubbard 
46 
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Urave  hl8  check  to  the  bank  for  five  thousand  dollars,  the  amount  of 
the  note  of  March  1, 1898,  and  the  bank  discounted  the  second  note, 
passing  the  proceeds  to  Hubbard's  credit,  and  also  retained  the  first 
note  under  the  agreement. 

On  the  18th  of  December,  1898,  Hubbard  applied  to  the  bank  for 
«  loan  of  four  thousand  eight  hundred  dollars,  offering  as  a  collateral 
security  eight  hundred  and  fifty- three  sacks  of  rice  then  in  the  Cres- 
cent Warehouse,  and  one  thousand  five  hundred  and  thirty -eight 
sacks  of  rice  then  in  the  Rio  Warehouse,  represented  by  public  ware- 
house receipts  issued  by  these  public  warehouses,  in  his  name  and  by 
him  endorsed,  in  which  quantity  of  rice  only  four  hundred  and  nine 
«acks  of  the  rice  involved  in  this  case  were  included.  The  bank 
made  the  loan,  taking  from  Hubbard  his  note  at  ninety  days,  payable 
to  the  bank,  dated  December  18,  1898,  for  the  sum  of  four  thousand 
eight  hundred  dollars,  and,  according  to  its  usual  custom,  required 
Hubbard  to  sign  a  contract  of  pledge  reciting  the  number  of  sacks  of 
rice  pledged,  the  names  of  the  warehouses  in  which  it  was  stored  and 
the  date,  amount,  and  the  maturity  of  the  note,  taking  at  the  same 
time  from  Hubbard  the  warehouse  receipts  for  the  rice  described 
in  the  pledge. 

On  the  29th  day  of  December,  1893,  Hubbard  again  applied  to  the 
bank  for  a  loan  of  eight  thousand  six  hundred  dollars,  and  made  a 
second  pledge  of  rice,  four  thousand  three  hundred  and  eighty  two 
«ack8  then  in  the  Rio  Warehouse,  represented  by  warehouse  receipts 
in  the  same  manner  in  which  the  pledge  of  18th  December,  1893,  was 
made.  In  this  pledge  of  29th  December,  1898,  the  balance  of  the 
rice  involved  in  this  suit,  one  thousand  five  hundred  and  sixty  eight 
eacks  of  rice,  was  included. 

The  judgment  of  the  District  Court  was  against  the  plaintiffs  and 
in  favor  of  the  Hibernia  Bank,  maintaining  the  validity  of  the  pledge 
made  by  Hubbard  to  the  bank  through  the  medium  of  the  ten  ware- 
house receipts  issued  by  the  Rio  Warehouse  to  Hubbard  for  the  rice, 
giving  the  net  proceeds  of  the  sale  of  the  rice  to  the  bank  and 
further  giving  judgment  in  favor  of  the  Hibernia  National  Bank 
against  Holton  &  Winn  on  their  reconventional  demand  for  five 
thousand  dollars  and  interest. 

Plaintiffs  aj. pealed. 
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The  opinion  of  the  coort  was  delivered  by 

NiCHOLLS,  O.  J.  The  first  question  sabmitted  to  as  for  decision  is 
as  to  the  respective  rights  of  the  plaintiffs,  Holton  &  Winn,  and 
those  of  the  defendant,  the  Hibernia  National  Bank,  touching  one 
thousand  nine  hundred  and  sixty- nine  sacks  of  rice  which  were 
placed  on  storage  in  the  Rio  Warehouse  in  New  Orleans  by  John  A. 
Hubbard  in  his  own  name,  and  for  which  John  Holmes  &  Co.,  the 
proprietors  of  the  said  warehouse,  issued  ten  warehouse  receipts. 

The  plaintiffs  allege  that  the  rice  in  question  belongs  to  them,  that 
they  shipped  it  to  John  A.  Hubbard  for  sale;  that  their  ownership  has 
never  been  divested  by  sale ;  that  Hubbard  was  without  authority  to 
pledge  it;  that  belonging  to  them,  they  are  entitled  to  have  their 
ownership  recognized  and  to  have  the  rice  delivered  to  them,  and 
they  so  pray. 

The  Hibernia  National  Bank  contest  plaintiffs'  claiips  and  set  up 
their  right  to  hold  the  rice ;  to  sell  it  and  to  apply  the  proceeds  of 
sale  to  the  extinguishment  of  an  indebtedness  of  Hubbard  to  them. 
They  aver  that  they  are  the  holders  and  owners  under  the  endorse  - 
ment  of  Hubbard  of  the  ten  warehouse  receipts  which  John  Holmes 
&  Oo.  issued  for  the  same ;  the  said  receipts  having  been  pledged  to 
them  by  Hubbard  to  secure  payment  of  the  said  indebtedness.  They 
maintain  that  whatever  rights  plaintiffs  had  in  the  rice  originally 
must  yield  to  those  which  have  become  vested  in  themselves  as 
holders  and  owners  of  the  receipts.  There  is  no  question  as  to  the 
fact  that  the  rice  belonged  to  the  plaintiffs;  that  it  was  shipped  by 
them  to  Hubbard  as  a  factor  for  sale,  and  that  it  had  not  been  sold. 
It  had  been  pledged  throngh  the  warehouse  receipts  given  for  the 
same  to  the  Hibernia  National  Bank  to  secure  Hubbard's  individual 
debt  to  them.  Plaintiffs,  in  addition  to  denying  generally  that  Hub- 
bard was  authorized  to  pledge  the  rice,  aver  that  at  the  time  it  was 
pledged  by  him  to  the  bank  they  owed  him  nothing. 

The  bank  contends  that,  independently  of  any  question  as  to 
whether  Holton  &  Winn  were  indebted  to  Hubbard  at  the  time  he 
pledged  the  receipts  and  cotton  to  them,  they  are  protected  as  holders 
and  owners  of  the  receipts  in  good  faith  under  Hubbard's  endorse- 
ment from  any  adverse  claims  which  could  be  urged. 

The  bank's  claims  are  based  upon  the  provisions  of  Act  No.  166  of 
1888. 

That  act  is  entitled:  '<An  act  to  define  and  regulate  the  business 
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of  pablic  warehouses  and  the  issne  of  warehouse  receipts;  to  defli^e 
and  punish  violations  of  this  act,  and  to  repeal  confiisting  laws." 

We  make  from  the  act  such  extracts  as  bear  upon  this  contro- 
versy. 

The  third  section  declares  that  on  application  of  the  owner  or 
depositor  of  the  property  stored  in  a  public  warehouse,  the  ware  • 
houseman  shall  issue  over  his  own  signature  and  that  of  his  duly^ 
authorized  agent  a  public  warehouse  receipt  therefor,  to  the  order  of 
the  person  entitled  thereto,  which  receipt  shall  purport  to  be  issued 
by  a  public  warehouse,  shall  bear  date  of  the  day  of  its  issue  and 
shall  state  upon  its  face  the  name  of  the  warehouse  and  its  location; 
the  description,  quantity,  number  and  marks  of  the  property  stored, 
and  the  date  on  which  it  was  originally  received  in  warehouse,  and 
that  it  is  deliverable  upon  the  return  of  the  receipt,  properly 
endorsed  by  the  person  to  whose  order  it  was  issued  and  upon  pay- 
ment of  all  charges  for  storage.  All  such  receipts  shall  be  numbered 
consecutively  in  the  order  of  their  issue,  and  no  two  receipts  bearing 
the  same  number  shall  be  issued  from  the  same  warehouse  during 
the  same  year,  nor  shall  any  duplicate  receipt  be  issued  except  in 
the  case  of  a  lost  or  destroyed  receipt,  in  which  case  the  new  receipt 
shaU  bear  the  same  date  and  number  as  the  original,  and  shall  be 
plainly  marked  on  its  face  '< Duplicate;"  and  provided  that  no  such 
duplicate  receipt  shall  be  issued  by  any  public  warehouseman  until 
adequate  security  be  deposited  with  or  to  the  order  of  said  ware- 
houseman  to  protect  the  party  or  parties  who  may  formally  hold  the 
original  receipt  in  good  faith  and  for  a  valuable  consideration. 

The  seventh  section  declares  that  the  receipts  issued  against 
property  stored  in  public  warehouses,  as  herein  provided  for,  shall 
be  negotiable  and  transferable  by  endorsement  in  blank  or  by  special 
endorsement  and  delivery  in  the  same  manner  and  to  the  same  extent 
as  bills  of  exchange  now  are,  without  other  formality,  and  the  trans- 
feree or  holder  of  such  warehouse  receipt  shall  be  considered  and 
held  as  the  actual  and  exclusive  owner  to  all  intents  and  purposes  of 
the  property  therein  described,  subject  only  to  the  lien  and  privi- 
lege of  the  public  warehouseman  for  storage  or  other  warehouse 
charges ;  provided,  however,  all  sach  public  warehouse  receipts  as 
shall  have  the  words  ''  not  negotiable"  plainly  written  or  stamped 
on  the  face  thereof  shall  be  exempt  from  the  provisions  of  this  sec- 
tion, and  provided  further  that  no  public  warehouseman  shall  issue 
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warehouse  receipts  against  his  own  property  in  his  own  warehouse ; 
font  apon  sale  of  sach  property  in  good  faith,  may  issue  to  the  pur- 
chaser his  public  warehouse  receipt  in  form  and  manner  as  herein 
provided,  which  issue  and  delivery  of  the  receipt  shall  be  deemed  to 
complete  the  sale  and  shall  constitute  the  purchaser  full  owcer  as 
aforesaid  of  the  property  therein  described.  Nothing  in  this  last 
clause  shall  be  construed  to  exempt  the  issuer  of  said  receipt  for  his 
own  goods  in  his  own  public  warehouse  from  complying  with  and 
being  subject  in  all  respects  to  all  the  other  sections  and  provisions 
of  this  act. 

Section  8  declares  that  a  public  warehouseman  who  violates  any  of 
the  provisions  of  this  act  shall  be  deemed  guilty  of  a  criminal  offence 
and  upon  indictment  and  conviction  thereof  shall  be  fined  at  the  dis- 
cretion of  the  court  in  any  sum  not  exceeding  Ave  thousand  dollars 
or  imprisoned  in  the  State  penitentiary  not  exceeding  five  years,  or 
both. 

Section  9  declares  that  nothing  in  this  act  shall  be  construed  to 
apply  to  private  warehouses  or  to  the  issue  of  receipts  of  their 
owners  or  managers  under  existing  laws,  or  to  prohibit  public  ware- 
housemen from  issuing  such  receipts  as  are  now  issued  by  private 
warehousemen  under  existing  laws,  provided  that  such  private 
receipts  issued  by  public  warehousemen  shall  never  be  written  on  a 
form  or  blank  indicating  that  it  issued  from  a  public  warehouse,  but 
shall,  on  the  contrary,  bear  on  its  face,  in  large  characters,  the  words 
*^  Not  a  public  warehouse  receipt,"  in  addition  to  any  form  of  words 
imposed  by  laws  heretofore  in  force. 

The  tenth  section  declares  that  all  laws  or  parts  of  laws  in  conflict 
with  this  act  were  thereby  repealed  in  so  far  as  they  conflicted. 

At  the  time  this  act  was  passed  there  stood  upon  the  statute  books 
a  statute  bearing  upon  the  subject  of  cotton  press  receipts  and  ware- 
house  receipts,  which  was  approved  March  11,  1876,  and  known  as 
Act  No.  72  of  that  year.  The  title  of  the  act  was:  ^/  An  act  govern- 
ing the  manner  in  which  cotton  press  receipts,  warehouse  receipts, 
•or  the  receipts  of  other  custodians  of  any  property  whatever,  shall 
be  issued  in  all  cases  where  such  receipts  shall  or  may  be  used  or 
pledged  as  collateral  security  for  money  ^advanced  or  borrowed  on 
faith  of  the  property  therein  specified,  and  governing  the  delivery 
and  disposal  of  the  property  for  which  such  receipts  may  be  issued." 

The  fourth,  fifth  and  eighth  sections  of  that  act  are  as  follows: 
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<*  Sec.  4.  Parties  who  may  borrow  money  on  the  faith  of  warehoase 
receipts,  representing  property  in  store,  shall  file  their  affidavit  with 
the  pledgee  that  such  property  is  theirs,  the  pledgor's  personal  prop- 
erty, or  that  it  is  the  property  of  some  party  for  whom  the  pledgor 
is  acting  as  agent,  factor,  commission  merchant,  or  in  any  other 
fiduciary  capacity,  and  that  said  party  is  jostly  and  truly  indebted  to 
the  pledgor  in  an  amoant  equal  to  the  valne  of  the  property  pledged 
as  specified  in  the  warehoase  receipt  for  moneys  paid  to  him  or  paid 
by  his  order  and  for  his  acooant  by  the  party  or  consignee  making 
the  pledge.  The  cashier  of  a  bank  or  the  secretary  of  an  insorance 
company,  incorporated  or  working  under  any  law  in  the  United 
States,  or  of  this  State,  is  hereby  authorized  to  administer  the  oath 
contemplated  under  the  provision  of  this  act.  Any  deviation  there- 
from shall  render  the  party  so  deviating  liable  for  the  value  of  the 
property  or  any  excess  in  value  over  and  above  the  amount  for 
which  it  may  be  pledged  in  any  manner  specified  in  Sec.  1  of  this  act, 
and  to  prosecution  for  perjury  and  also  for  obtaining  money  under 
false  pretences. 

'^  Sec.  5.  The  vendor's  lien  of  five  days  privilege  now  allowed 
in  commercial  transactions  for  the  payment  of  the  purchase  price 
shall  not  be  affected  by  the  provisions  of  this  act  except  in  case  in 
which  a  warehouse  receipt  has  been  pledged  as  collateral  for  money 
borrowed.  The  holder  of  the  warehouse  receipt  shall  be  considered 
and  held  as  the  actual  owner  of  the  property  described  in  the  re- 
ceipt, and  no  clause  of  this  act  shall  operate  to  the  detriment  or  in- 
jury of  a  warehouse  receipt  to  the  extent  of  the  value  of  the  property 
specified,  made  and  issued  in  accordance  with  and  under  the  provi- 
sions of  this  act;  provided,  that  where  the  factor,  agent  or  pledgor 
may  have  wrongfully  pledged  in  violation  of  this  act  any  property, 
the  lien  of  the  owner  shall  be  valid  even  against  the  third  holder  of 
the  warehouse  receipt. 

*<  Sec.  8.  All  warehouse  receipts,  as  by  this  act  provided,  shall  be 
negotiable  by  endorsement  in  blank  or  by  special  endorsement  in 
the  same  manner  and  to  the  same  extent  as  bills  of  exchange  and 
promissory  notes  now  are." 

This  act  (Act  72  of  1876)  had  been  preceded  by  Act,  No.  150  of 
1868,  entitled  an  '<Act  to  prevent  the  issue  of  false  receipts  or  bills 
of  lading  and  to  punish  fraudulent  transfers  of  property  by  cotton 
press,  wharfingers  and  others,"  from  which  we  copy. 
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*^  Sec.  2.  No  cotton  press,  wharfinger  or  other  person  shall  sell  or 
encnmber,  ship,  transfer  or  in  any  manner  remove  or  permit  to  be- 
shipped,  transferred  or  removed  beyond  hts  control  any  goods,^ 
wares,  merchandise,  grain,  flonr  or  other  produce  or  commodity  for 
which  a  receipt  shall  have  been  given  by  him  as  aforesaid,  whether 
received  for  storage,  shipping,  grinding,  manufacturing  or  other 
purpose,  without  the  written  assent  of  the  person  or  persons  hold- 
ing snob  receipt. 

*^  Sec.  6.  Cotton  press  receipts  given  for  any  goods,  wares,  mer- 
chandise, grain,  flour  or  other  produce  or  commodity,  stored  or  de-^ 
posited  with  any  cotcon  press,  wharfinger  or  other  person,  or  any 
bill  of  lading  given  by  any  forwarding  boat,  vessel,  railroad,  trans- 
portation or  transfer  company,  may  be  transferred  by  transfer 
thereon,  and  any  person  to  whom  the  same  be  transferred  by  deliv- 
ery shall  be  deemed  and  taken  to  be  the  owner  of  the  goods,  wares,, 
merchandise,  grain,  fiour  or  other  produce  or  commodity  therein 
specified,  so  far  as  to  give  validity  to  any  pledge,  lien  or  transfer 
made  or  accepted  by  such  person,  but  no  property  shall  be  delivered 
except  on  surrender  and  cancellation  of  said  original  receipt  or  bill  of 
lading  on  the  endorsement  of  such  delivery  thereon ;  in  case  of  par- 
tial delivery  all  cocton  press  receipts  or  bills  of  lading,  however, 
shall  have  the  word^  *'  not  negotiable  "  plainly  written  or  stamped 
on  the  face  thereof  and  shall  be  exempt  from  the  provisions  of  this* 
act. 

''Sec.  8.  All  the  provisions  of  this  act  shall  apply  and  be  applicable 
to  bills  of  lading  and  to  all  persons  or  corporations,  their  agents  or 
servants,  that  shall  or  may  issue  bUls  of  lading  of  any  kind  or 
description,  the  same  as  if  the  words  '  forwarded  and  bills  of  lading  ^ 
were  mentioned  in  every  section  of  this  act. 

"Sec.  0.  All  receipts,  bills  of  lading,  vouchers  or  other  docu- 
ments issued  by  any  cotton  press,  wharfinger,  forwarder,  or  other 
person,  boat,  vessel,  railroad,  transportation  or  transfer  company,  as 
by  this  act  provided,  shall  be  negotiable  by  endorsement  in  blank  or 
by  special  endorsement,  in  the  same  manner  and  to  the  same  extent 
as  bills  of  exchange  or  promissory  notes  now  are. 

''  Sec.  12.  If  any  commission  merchant,  agent  or  other  person 
storing  or  shipping  any  goods,  wares,  merchandise,  grain,  flour  or 
other  produce  or  commodity  in  his  own  name,  being  in  the  posses- 
sion thereof,  for  or  on  account  of  another  person,  and  negotiating^ 
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pledging  or  hypothecating  the  cotton  press  receipt  or  bill  of  lading 
received  therefor  and  not  acconnting  or  paying  over  to  his  principal 
or  owner  of  the  property  the  amount  so  received  on  such  negotia- 
tion, pledge  or  hypothecation,  shall  be  adjudged  gnilty  of  fraud,  and 
upon  indictment  and  conviction  thereof  shall  be  fined  in  a  sum  not 
exceeding  five  thousand  dollars,  or  imprisoned  in  the  penitentiary  in 
this  State  for  a  term  not  exceeding  five  years,  or  both." 

By  the  second  section  of  an  act  entitled  *'  An  act  relative  to 
pledges,"  approved  March  16,  1855,  pledges  of  movable  property 
could  be  made  by  private  writing  accompanied  by  actual  delivery, 
and  ''the  delivery  of  property"  on  deposit  in  a  warehouse  passed 
by  the  private  assignment  of  the  warehouse  receipt  so  as  to  author- 
ize the  owner  to  pledge  such  property.  The  pledge  so  made,  with- 
outf  urther  formalities,  was  valid,  as  well  against  third  persons  as 
against  the  pledgors,  if  made  in  good  faith. 

In  addition  to  the  statutes  which  we  have  quoted  having  reference 
to  ''cotton  press  and  warehouse  receipts,"  there  are  others  bearing 
upon  the  special  subject  of  "Bills  of  Lading"  and  the  effect  thereof, 
which  we  should  read  in  connection  with  Arts.  3145,  8146,  8152  and 
8158  of  the  Revised  Oivil  Oode,  and  with  Art.  8214  of  the  Code  of 
1825,  as  amended  by  the  act  of  1841 ;  in  other  words,  with  Art.  3247 
of  the  present  Oode.  • 

Article  8214  of  the  Oode  of  1825  gave  to  every  consignee 
or  commission  merchant,  who  had  made  advances  on  goods 
consigned  to  him  or  placed  in  his  hands  to  be  sold  for  account  of  the 
consignor,  a  privilege  for  the  amount  of  these  advances,  with  inter- 
est and  charges  on  the  value  of  the  goods,  if  they  are  at  his  disposal 
in  his  stores  or  in  a  public  warehouse,  or  if  before  their  arrival,  he 
could  show  by  a  bill  of  lading  or  letter  of  advice  that  they  had  been 
dispatched  to  him,  the  privilege  extending  to  the  unpaid  price  of  the 
goods  which  the  consignee  or  agent  shall  have  thus  received  and 
sold. 

In  1841  the  article  was  amended  so  that  every  consignee,  commis- 
sion merchant  or  factor  should  have  a  privilege  preferred  to  any 
attaching  creditor  on  the  goods  consigned  to  him  for  any  balance 
due  him,  whether  specially  advanced  on  said  goods  or  not,  provided 
they  have  been  received  by  him,  or  an  invoice  or  bill  of  lading  had 
been  received  by  him  previous  to  the  attachment. 

In  1874  an  act  was  passed  by  the  General  Assembly  entitled  "An 
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just  to  enable  planters,  farmers,  merchants,  traders  and  others  to 
pledge  and  pawn  sngar  and  other  agrictiltural  products  to  merchants, 
factors  and  others,  and.  to  confer  a  pledge  by  the  transmission  of  the 
bill  of  lading  or  carrier's  receipt  by  mail  or  by  the  carrier." 

By  the  first  section  it  was  enacted  that  in  addition  to  the  privilege 
now  conferred  by  law  any  planter  or  farmer  might  pledge  or  pawn 
his  growing  crop  of  cotton,  sagar  or  other  agricaltural  products  for 
advances  in  money,  goods  and  necessary  supplies  that  he  might 
require  for  the  production  of  the  same,  by  entering  into  a  written 
agreement  to  pledge  the  same  and  having  the  agreement  recorded 
in  the  office  of  the  recorder  of  mortgages  of  the  parish  where  said 
cotton,  sugar  or  other  agricultural  product  is  produced,  which 
recorded  contract  should  give  and  confer  on  the  merchant  or  other 
person  advancing  money,  goods  and  necessary  supplies  for  the  pro- 
duction of  the  said  ag^cultural  product,  a  right  of  pledge  upon  said 
-crop  the  same  as  if  the  said  crop  had  been  in  the  possession 
of  the  pledgee,  provided  that  the  right  of  pledge,  thus  conferred, 
ahall  be  subordinate  to  that  of  the  claim  of  the  laborers  for  wages 
and  for  the  rent  of  the  land  on  which  the  crop  was  produced. 

Sec.  2.  When  any  merchant,  factor,  or  other  person  has  advanced 
money,  property  or  supplies  on  cotton,  sugar  or  other  agricultural 
products,  and  the  same  has  been  consigned  to  him  by  ship,  steam- 
boat, vessel,  railroad  or  other  carrier,  the  said  agricultural  products 
ahall  be  pledged  to  the  consignee  thereof  from  the  time  the  bill  of 
lading  thereof  shall  be  put  in  the  mail,  or  put  into  the  possession  of 
the  carrier  for  transmission  to  the  consignee,  and  the  right  of  pledge 
shall  be  perfect,  with  the  right  of  sale  of  said  property,  which  shall 
be  folly  vested  in  said  consignee  with  the  right  to  appropriate  the 
proceeds  of  sale  to  the  payment  of  the  amount  due  for  such  ad- 
vances as  may  have  been  made  thereon;  provided,  that  nothing  shall 
be  so  construed  as  to  defeat  or  lessen  the  privileges  of  the  laborers 
and  landlords  in  this  State  for  wages  and  rent  as  now  existing  by 
law. 

Sec.  3.  All  merchants,  factors  and  others  who  may  have  a  general 
balance  of  account,  or  any  suin  of  money  due  them  by  any  consignee 
(consignor?)  or  other  person  sending  them  cotton,  sugar  or  other 
agricultural  products  for  sale  at  the  port  of  New  Orleans,  or  any 
other  town  or  city  in  the  State,  shall  have  a  pledge  upon  all  such 
property  consigned  or  sent  to  them  by  ship,  vessel,  railroad  or  other 
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carrier  from  the  time  the  bill  of  lading  or  receipt  therefor  by  the 
carrier  is  deposited  in  the  mail  or  g^ven  to  the  carrier  for  tramsmis- 
sion,  which  pledge  shall  be  perfect  with  the  right  of  sale  of  said 
property,  which  shall  be  folly  vested  in  said  consignee  with  the  right 
to  appropriate  the  proceeds  of  sale  to  the  payment  of  the  amoant 
dne  snch  consignee ;  provided,  that  nothing  herein  shall  be  so  con- 
strued as  to  defeat  or  lessen  the  privilege  of  the  laborers  and  land- 
lords in  this  State  for  wages  and  rent  as  now  existing  by  law. 

A  comparison  of  the  provisions  of  this  statute  with  the  law  then  in 
force  shows  that  it  was  intended  to  modify,  in  favor  of  the  parties  in 
whose  interest  it  was  enacted,  the  existing  laws  npon  the  subject  of 
pawn,  and  to  some  extent  the  laws  npon  the  snbject  of  sale.  It  will 
be  seen  that  the  right  of  pawn  granted  was  made  to  cover  a  growing 
crop,  and  that  under  the  law  the  contract  of  pawn  became  perfect 
and  complete  and  the  rights  of  a  pledgee  fully  vested  under  circum- 
stances and  conditions  different  from  those  which  would  have  been 
necessary  prior  to  the  passage  of  the  act.  The  consignee,  commis  - 
sion  merchant  or  factor,  who  under  Art.  8247,  up  to  that  time  was 
secured  as  to  payment  only  by  a  ^^  privilege,"  became  secured  addi- 
tionally by  a  <*  statutory  pledge  ''  dispensing  with  actual  delivery, 
and  the  bill  of  lading  referred  to  in  that  article  had  its  functions 
widened  and  extended  beyond  those  which  were  announced  in  the 
article  of  the  Oode  cited.  Merchants  and  factors  occupying  the 
position  provided  for  in  the  statute,  acquired,  in  addition  to  a  right 
of  pledge,  a  '*  right  of  sale  "  with  ^'  the  right  of  appropriating  the 
proceeds  thereof." 

The  rights  and  obligations  of  different  parties  as  holders  of  "  bills 
of  lading  "  have  been  made  the  subject  of  special  legislation  at  dif- 
ferent times,  as  the  statutes  which  we  have  cited  of  1874,  1876  and 
1888  will  show. 

These  rights  and  obligations,  and  those  resulting  from  warehouse 
or  cotton  press  receipts,  though  alike  in  some  respects,  differ  mate- 
rially in  others. 

In  Lallande  vs.  His  Creditors,  42  An.  705,  we  were  called  on  to 
pass  upon  the  conflicting  rights  of  the  owner  of  certain  cotton  which 
he  had  shipped  to  his  factor  under  a  '*  bill  of  lading,"  and  the 
Whitney  Bank,  which  had  made  a  loan  to  the  factor,  secured  by  a 
pledge  of  the  ''  bills  of  lading,"  which  had  been  forwarded  to  the 
merchant  with  the  consignment  of  cotton. 
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For  the  reasons  assigned,  we  were  of  the  opinion  in  that  case  that 
the  rights  of  the  original  owner  were  not  affected  by  the  pledge. 
He  owed  his  factor  nothing  at  the  time  of  the  pledge,  and  we  were 
of  the  opinion  that  the  authority  of  the  factor  extended  no  farther 
tluui  selling  the  cotton,  and  that  the  pledge  made  by  him  was  with- 
out effect.  The  rights  of  the  parties,  in  that  case,  were  determined 
upon  statutes  prior  to  Act  No.  156  of  1888. 

We  think  the  claims  of  the  Whitney  Bank,  rejected  as  claimants 
under  a  "  bill  of  lading,"  were  much  stronger  than  they  would  have 
been  had  the  bank  claimed  under  a  '<  warehouse  receipt"  originating 
with  Lallande  as  a  storer  of  the  cotton.  The  owner  who  ships  under 
a  bill  of  lading  and  hands  the  bUl  to  his  factor  may  be  said  to  have 
more  or  less  connection  with  that  instrument  when  it  is  subsequently^ 
advanced  by  a  third  party  as  a  basis  of  rights  predicated  by  him  upon 
possession  of  the  bill  by  the  factor,  particularly  if  the  delivery 
of  the  property  is  directed  to  be  made  to  the  factor  or  his  order.  If 
after  the  cotton  has  been  received  and  the  bill  of  lading:  therefor  has 
fully  carried  out  its  purpose  of  delivery,  the  factor  stores  the  cotton,, 
takes  a  receipt  for  the  same  in  his  own  name  from  the  warehouse 
and  makes  use  of  the  receipt  as  a  basis  for  credit,  the  warehouse 
receipt  evidences  a  transaction  with  which  the  owner  is  disconnected. 
It  is  an  original  transaction  between  the  factor  in  his  own  name  and 
the  proprietors  of  the  warehouse  to  which  the  owner  is  not  ''a 
party  "  though  he  have  an  interest  in  the  subject  matter.  '<  No  one 
(says  Art.  1889  of  the  Civil  Oode)  can,  by  a  contract  in  his  own 
name,  bind  any  one  but  himself  or  his  representatives,  and  it  is  clear 
that  any  contract  by  which  one  person  attempts  to  divest  another  of 
his  property  without  the  owner's  consent,  express  or  implied,  or 
through  due  process  of  law  is  without  force.  In  France,  under  Art* 
2279  of  the  Oode  Napoleon,  the  possession  and  title  of  movable 
property  go  together  C  Possession  vaut  titre").  That  doctrine  ha»  , 
never  prevailed  here  in  the  past  and  it  certainly  was  not  the  inten- 
tion of  the  lawmaker  in  enacting  Act  No.  166  of  1888  to  introduce  it 
now.  Counsel's  argument  leads  up  directly  to  that  result  if  the  gen- 
eral public  be  authorized  to  contract  with  respect  to  property  cov- 
ered by  warehouse  receipts  with  holders  of  such  receipts,  and  to  bo 
thoroughly  protected  (if  not  in  bad  faith)  in  their  contracts  upon  a 
presumption  juris  et  dejure  that  the  holders  of  the  receipts  are  own- 
ers of  the  property,  or  if  not,  that  they  have  all  the  absolute  power» 
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of  owners  oyer  it.  If  a  factor,  authorized  in  point  of  fact  to  sell  or 
to  pledge  the  property  of  his  principal,  makes  use  of  a  warehonse 
receipt  in  order  to  vest  rights  in  the  pledgee  or  purchaser  with 
whom  he  contracts,  it  may  well  be  that  the  receipt  may  carry 
the  property  or  the  possession  of  the  property  as  against  the  attach- 
ing creditors  of  the  owner,  or  as  against  parties  claiming  rights  nnder 
other  contracts  made  by  the  factor  in  regard  to  the  same  property 
(O.  0.  1922,  1928)  ;  bnt  it  was  never  contemplated,  we  think,  by  the 
lawmaker  that  the  mere  fact  that  a  factor  shonld  be  the  holder  of  a 
warehonse  receipt  taken  out  by  himself  in  his  own  name,  shonld 
confer  upon  parties  the  right  to  deal  with  a  factor,  and  to  absolutely 
ignore,  under  full  protection,  the  relations  which  he  bears  to  the 
property  and  to  its  owner. 

We  can  not  for  an  instant  believe  that  the  Qeueral  Assembly  would 
enact  a  law  which  would  enable  parties  to  perpetrate  fraud.  The 
rule  has  always  been,  and  it  is  now,  that  one  person  can  not  pledge 
the  property  of  another,  unless  it  be  with  the  express  or  implied 
consent  of  the  owner  (C.  O.  8145) ,  and  that  when  tacit  consent  is 
depended  on  it  must  be  inferred  from  circumstances  so  strong  as  to 
leave  no  doubt  of  the  owner's  intention  (0.  O.  8146).  The  law  cites 
as  illustrations  of  cases  wherefrom  consent  may  be  inferred,  the 
presence  of  the  owner  when  the  contract  was  made  or  the  delivery 
of  the  object  pledged  by  the  owner  himself  to  the  pledgee.  The 
iirtlcles  of  the  Oivil  Code  upon  that  subject  have  not  been  repealed. 
The  mere  fact  of  a  transmittal  of  movable  property  by  its  owner  to 
a  factor  for  sale  furnishes  no  reason  to  the  pablic  to  suppose  that  the 
owner  authorized  the  factor  to  pledge  it,  and  particularly  to  pledge 
|t  for  his  own  debt. 

Defendants  say  that  the  plaintiff  knew  that  the  rice  when  received 
would  be  placed  on  storage.  That  may  be  true,  but  it  by  no  means 
follows  from  that  they  knew  it  would  be  placed  in  a  ^<  public  ware- 
house," or  if  placed  in  a  public  warehouse  that  the  factor  would  take 
out  ''  negotiable"  warehouse  receipts  for  the  same. 

The  receipts  upon  which  defendants  declare  read  as  follows : 

''  Negotiable  warehouse  receipts  issued  by  John  Holmes  &  Oo. , 
Public  Warehouse  Proprietors  under  Act  156  of  1888. 

"  Office  128  Tchoupitoulas  St. 

<'  No.  6981.  Nbw  Orleans,  Dec.  18,  1893. 

*'  Received  on  storage  from  John  A.  Hubbard  in  the  Rio  Warehouse, 
deliverable  only  on  return  of  this  receipt  properly  endorsed. 
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**  Mark.  abticlbb. 

**  Car  18,144.  Two  hundred  and  eight  sacks  rough  rice. 

'<  (Signed)        John  Holmbs  &  Go., 
'<  (Endorsed)        John  A.  Hubbard." 

The  receipts  in  this  case  do  not  read  ^'  deliverable  to  John  A.  Hub- 
bard or  order,"  but  read  '^  deliverable  only  on  return  of  this  receipt 
properly  endorsed." 

In  Lallande  vs.  His  Creditors,  42  An.  711,  the  court  alluded  to  the 
fact  that  the  '*  bill  of  lading  "  declared  on  in  that  case  called  for  a 
delivery  to  '^  Lallande  "  and  not  to  '^  Lallande  or  order." 

The  third  section  of  Act  No.  156  of  1888  directs  that  the  receipt 
under  that  act  should  be  *'to  the  order  of  the  person  entitled  thereto," 
and  that  it  should  state  that  the  property  covered  by  it  was  deliver- 
able upon  the  return  of  the  receipt  properly  endorsed  by  the  party 
^*  to  whose  order  "  it  was  signed,  and  t)ie  seventh  section  declares 
that  receipts  issued  against  property  '^  as  herein  provided  for,"  shall 
be  negotiable,  etc. 

While  we  notice  this  phraseology  of  the  receipts,  the  views  we  have 
expressed  do  away  with  the  necessity  of  our  commenting  upon  it. 

Defendants  contend,  however,  that  granting  that  their  first  prop- 
osition was  not  true,  yet  the  rights  which  they  advance  in  this  case 
are  none  the  less  fully  sustained,  because  at  the  time  that  Hubbard 
pledged  the  rice  to  them,  Holton  &  Winn  were  indebted  to  him,  and 
therefore,  as  a  factor  holding  in  his  possession  property  of  the  prin- 
cipal consigned  to  him  for  sale,  and  to  whom  the  principal  was  in- 
debted, Hubbard  had  the  legal  authority  and  right  to  make  the 
pledge  he  did.  We  need  not  examine  into  this  question,  nor  deter- 
mine what  the  rights  and  obligations  of  parties  would  be,  if,  in  point 
of  fact,  plaintiffs  were  indebted  to  Hubbard  at  the  time  the  pledge 
was  made,  for  the  reason  we  do  not  find,  as  a  fact,  that  they  were  so  in- 
debted, but,  on  the  contrary,  that  Hubbard  was  at  that  time  indebted 
to  them.  Defendants  finally  claim  that  the  plaintiffs  have  ratified 
Hnbbard's  pledge  of  the  property,  by  accepting  from  him,  in  satis- 
faction of  their  claims  against  him,  a  transfer  of  certain  stock  of  the 
Ivens  Manufacturing  Company.  The  record  does  not  bear  out  that 
contention.  The  transfer  mentioned  was  a  desperate  effort  by  the 
plaintiffs  to  obtain  from  Hubbard  (then  on  the  point  of  making 
a  surrender  of  his  property)  some  security  for  the  payment  to  them 
of  the    balance  then  due   them  by   him  on  account.    The   stock 
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was  wortfaless,  and  it  was  never  contemplated  by  any  of  the  parties 
that  plaintiffs  should  surrender  any  of  their  rights.  As  said  by  this 
<$ourt  in  Orossley  &  Sons  vs.  Louisiana  Savings  Bank,  88  An.  87 : 
*^  Such  a  transaction  would  have  implied  insanity."  (See  also  Zei^- 
ler  vs.  His  Creditors,  ante,  p.  144.  We  now  come  to  the  reconven- 
tional  demand  set  ap  by  defendants.  They  sue  as  the  holders  and 
owners  of  a  note  dated  1st  March,  1893.  This  note  was  discounted 
by  the  Hibemia  National  Bank  under  Hubbard's  endorsement.  It 
was  shown  to  have  been,  in  fact,  a  firm  note,  though  not  so  appear- 
ing on  its  face.  (Reynolds  vs.  Swain,  18  La.  194.)  Hubbard,  who 
was  to  make  advances  in  1898  to  the  plaintiffs,  informed  them  that 
he  could  utilize  their  note  for  that  purpose — in  himself  obtaining 
money  by  ite  discount.  It  was  to  assist  him  in  so  doing  that  the  note 
was  executed  and  delivered.  It  was  negotiable  in  form  and  dis- 
counted by  the  bank,  free  from  all  equities  between  the  original 
parties.  When  it  was  about  to  mature,  Hubbard  (the  endorser) 
took  it  up  by  his  check,  drawn  on  the  bank  itself.  Immediately 
thereafter,  in  conformity  to  a  prior  understanding  between  himself 
and  the  bank  that  this  should  be  done,  the  note  was  left  with 
the  bank  as  collateral  security  to  secure  the  payment  of  a  new  note 
executed  by  Holton  &  Winn,  bearing  date  December  16, 1898,  for  the 
sum  of  five  thousand  dollars,  payable  sixty  days  after  date  to  the 
order  of  John  A.  Hubbard,  which  the  bank  discounted.  It  is  claimed 
by  the  plaintiffs  that  when  Hubbard  drew  his  check  on  the  bank  for 
the  first  note,  and  that  check  was  by  them  paid,  the  note  itself  was 
paid  and  extinguished.  That  Hubbard  being  at  that  time  their 
debtor,  and  not  their  creditor,  his  leaving  the  note  with  the  bank 
as  a  collateral  was  simply  leaving  with  them  a  useless  piece  of  waste 
paper,  as  it  represented  no  indebtedness  due  by  them  to  Hubbard. 

The  trouble  with  that  contention  is  that  Hubbard,  when  he  drew 
his  check  on  the  bank,  was  an  endorser  upon  the  note,  and  that 
when  after  the  check  was  drawn  the  note  was  replaced  with  the 
bank  as  collateral,  the  first  note  was  not  yet  overdue ;  that  is  to  say, 
the  days  of  grace  had  not  yet  expired.  When  Hubbard  offered  it  de 
novo  (this  time  as  collateral  instead  of  for  discount)  the  bank  was 
justified  in  accepting  it  as  such,  and  took  it  free  from  the  equities  in 
the  absence  of  special  circumstances  which  would  have  cut  them  off. 
None  such  are  shown.  The  effect  of  the  payment  by  Hubbard, 
through  his  check,  was  to  replace  in  him  the  title  to  the  note,  which 
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had  passed  to  the  bank  by  its  disconnt,  under  his  endorsementi  and 
enabled  him  to  reissue  it,  so  far  as  third  persons  were  concerned,  as 
if  it  had  been  transferred  by  him  to  them  for  the  first  time.  Lanata 
vs.  Bayhi,  81  An.  232;  Millaudon  vs.  Oolla,  15  La.  218;  Saul  vs. 
Nicolet's  Executors,  15  La.  246;  Wiggins  vs.  Flower,  5  Rob.  406. 

It  is  true  that  the  fact  that  a  transfer  had  been  made  at  that  late 
date  might  have  been  advanced  asa  circamstance  calculated  to  throw 
doubt  as  to  the  good  faith  of  a  party  accepting  it,  then  either  as 
owner  or  by  way  of  security,  had  such  an  issue  been  made  and  sup- 
ported, but  per  8e  it  does  not  establish  bad  faith. 

In  Woods'  Byle  on  Notes  and  Bills  (8th  edition)^  page  170;  it  is 
stated  as  a  rule  of  the  conunercial  law  that  a  bill  or  note  assigned  in 
doe  time  on  the  day  of  payment  is  to  be  considered  as  assigned 
before  it  is  due,  and  Goodpastor  vs.  Voris,  8  Olarke  (Pa.) ,  884,  is 
cited  in  support  of  the  position  that  a  note  is  not  overdue  until  the 
days  of  grace  have  expired.  In  Pike  vs.  Smith,  11  Mass.  88,  it  was 
held  that  a  note  endorsed  on  the  last  day  of  grace  was  taken  dis- 
honored, the  court  citing  Staples  vs.  Franklin  Bank,  1  Met.  48; 
Wfaitwell  vs.  Bringham,  19  Pick.  117;  Ayer  vs.  Hutchins,  4  Mass. 
370;  Sargent  vs.  Southgate,  5  Pick.  812;  Portland  vs.  Maine  Bank, 
11  Mass.  204. 

The  defence  set  up  in  Pike  vs.  Smith  was  usury.  We  think  the 
rule  announced  in  Goodpastor  vs.  Voris  is  that  generally  accepted. 

Hubbard  having  both  notes  in  his  possession,  the  bank  had  the 
right  to  accept  the  second  note  as  the  original  obligation,  with  the 
first  note  as  collateral,  or  the  first  note  as  the  principal  obligation 
and  the  second  as  collateral  (Ingram  vs.  Richardson,  2  An.  842) . 

We  think  plaintiffs  entitled  to  protection  against  the  second  note. 

For  the  reasons  herein  assigned  it  is  hereby  ordered,  adjudged  and 
decreed  that  the  judgment  of  the  Civil  District  Oourt  be  annulled, 
avoided  and  reversed  in  so  far  as  it  rejects  plaintiffs'  demand  and 
prayer  to  be  decreed  the  owners  of  the  nineteen  hundred  and  sixty- 
nine  sacks  of  rice  referred  to  in  plaintiffs' petition,  or  subordinates 
their  rights  of  ownership  to  the  same  to  any  claims  or  demand  upon 
the  same ;  and 

It  is  now  ordered  and  decreed  that  the  plaintiffs,  Holton  &  Winn, 
be  and  they  are  hereby  declared  and  recognized  as  the  owners  of 
the  nineteen  hundred  and  sixty -nine  sacks  of  rice  referred  to  in 
their  petition,  stored  by  John   A.   Hubbard  in  the  Rio  Warehouse, 
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in  New  Orleans,  and  that  they  be  delivered  to  them  free  from  isiny 
claim  upon  them  by  the  Hibernia  Bank,  and  that  the  claims,  pre  - 
tensions  and  demands  of  the  Hibernia  Bank  in,  to  or  upon  said  rice 
be  and  the  same  are  hereby  rejected. 

It  is  further  ordered,  adjudged  and  decreed  that  the  Hibernia 
Bank  do  have  judgment  against,  and  recover  from  the  plaintiffs, 
William  L.  Holton  and  Thomas  H.  Winn,  in  aolido,  the  sam  of  five 
thonsand  dollars,  with  interest  at  eight  per  cent,  per  annum  from 
15th  December,  1898,  until  paid,  but  that  no  execution  issue  upon 
the  judgment  herein  in  their  favor  until  the  note  executed  by  Hol- 
ton &*Winn,  the  16th  day  of  Dece.nber,  1893,  for  the  sum  of  five 
thousand  dollars,  with  interest  thereon  at  eight  per  cent,  from  ma- 
turity, payable  sixty  days  after  date  to  the  order  of  John  A.  Hubbard 
and  endorsed  by  him,  which  is  referred  to  herein  and  was  discounted 
by  the  Hibernia  Bank  under  the  endorsement  of  said  Hubbard,  be 
produced  and  surrendered,  or  until  the  plaintiffs  are  fully  protected 
and  held  harmless  against  the  future  appearance  of  the  same. 

On  Application  for  Rehearing. 

MiiXbr,  J.  The  very  elaborate  and  vigorous  brief  for  the  rehear- 
ing, as  well  as  the  importance  of  this  case,  has  prompted  a  re -ex- 
amination. 

The  propobition  that  the  pledge  by  the  factor  for  his  debts  of  the 
property  of  the  principal  can  be  maintained,  derives,  it  is  claimed, 
support  from  the  English  factor's  act  and  similar  legislation  of  some 
of  the  other  States.  Our  own  jurisprudence  is  distinctly  to  the  con- 
trary, nor  do  we  think  the  contention  for  the  intervener  is  materially 
assisted  by  the  factor's  acts  introduced  into  this  discussion.  The 
iUnglish  act,  as  we  understand  it,  maintained  the  pledge  by  the  party 
intrusted  with  the  bill  of  lading  or  warehouse  receipt,  provided  the 
pledgee  had  no  notice  from  the  documents  or  otherwise  that  the 
party  ** intrusted"  was  not  the  real  owner.  We  must  presume 
''  intrusted"  in  this  act  has  the  usual  significance.  We  can  appre- 
ciate that  if  the  owner  intrusts  an  agent  with  his  property  or  with 
the  muniments  of  title  creating  all  the  indicia  of  ownership,  the 
owner  would  be  bound  by  the  pledge  as  he  would  by  any  other  dis- 
position of  his  property  by  the  agent,  if  the  transferee  was  in  good 
faith.  In  this  case  there  was  no  intrusting  by  the  owner  of  the 
factor  with  the  indicia  of  title;  all  the  owner  did  was  to  ship  the 
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rice  to  the  factor  for  the  pnrposes  of  sale,  and  might  well  be  deemed 
to  rely  on  that  limitation  the  law  imposes  on  the  factor's  power  and 
of  which  all  who  deal  with  him  are  by  law  deemed  to  be  apprised. 
In  those  cases  where  the  English  statntes  apply,  the  courts  of  Eng- 
land have  held  that  pledges  by  factors  are  not  deprived  of  the  pro- 
tection of  the  statute,  if  there  is  no  evidence  of  bad  faith  in  the 
pledgee  other  than  knowledge  that  the  pledgor  is  a  factor.  That 
knowledge  our  law  implies  in  pledges  by  factors  is  (see  2  Kent, 
Sees.  626,  627)  repeated  in  every  phase  of  adjudications  pre- 
senting the  question.  The  Supreme  Court  of  the  United  States, 
in  language  guarded,  it  is  true,  because  the  question  here 
was  not  determined,  announce  their  dissent,  or  at  least 
reluctance  to  accept  the  English  interpretation,  that  taking  the 
pledge  from  a  party  known  to  be  factor,  and  to  hold  property  as  such 
is  not  in  itself  sufficient  to  show  bad  faith  in  the  pledgee.  Nor  have 
the  New  York  courts,  in  dealing  with  statutes  on  this  subject, 
similar  to  the  English  statute  with  respect  to  pledges  by  factors, 
been  able  to  maintain  factor's  pledges  upon  the .  English  theory 
that  knowledge  of  his  relation  or  occupation  was  not  enough  to 
charge  him  with  bad  faith.  Allen  vs.  St.  Louis  Bank,  120  U.  S., 
p.  87.  In  none  of  the  New  York  cases,  as  we  understand  them,  of 
factors'  pledges  was  there  any  other  basis  to  avoid  the  pledge  than 
the  fact  it  was  made  by  one  known  to  be  a  factor  and  was*  of  prop- 
erty of  that  kind  held  by  him  as  a  factor.  See  6  Hill,  p.  512,  and 
others  cited  in  120  U.  S.,  p.  84.  We  do  not  therefore  perceive  that 
the  English  statute  applying  to  those  '*  intrusted  with  warehouse  re- 
ceipts" has  any  tendency  to  support  the  pledge  by  the  factor  not 
intrusted  by  the  owner  with  the  warehouse  receipt  or  other  similar 
indicia  of  title,  and  whose  only  function  is  to  sell.  Nor  in  the  cases 
where  the  English  act  applies,  does  the  construction  of  bad  faith  in 
the  factor  accord  with  the  general  current  of  American  authority. 

The  New  York  factor's  act  validates  pledges  by  those  holding 
warehouse  receipts  or  bills  of  lading.  That  act  entirely  omitted  that 
portion  of  the  English  act  which  saved  the  rights  of  the  owner  when- 
ever the  pledgee  knew  he  was  dealing  with  an  agent.  Yet  under 
this  New  York  statute  their  courts  have  held  '<  it  was  impossible  to 
hold  that  the  Legislature  intended  to  enable  the  factor  to  commit  a 
fraud  on  his  principal  by  pledging  or  obtaining  advances  on  the 
property  when  the  pledgee  knew  he  was  dealing  with  an  agent. 
47 
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The  Missouri  factor's  act  followed  the  English  and  the  New  York 
act  in  upholding  pledges  created  on  the  faith  of  warehouse  receipts 
or  bills  of  lading  endorsed  to  the  holders.  The  only,  or  rather 
the  marked  difference  between  the  acts  was  that  under  the  New 
York  act,  the  pledgee  accepting  on  the  faith  of  apparent  ownership 
was  protected,  and  in  the  Missouri  statute,  the  protection  was  to  the 
pledge  accepted  on  the  faith  of  the  receipt  or  bill  of  lading,  duly 
endorsed.  Thif*  Missouri  act,  as  the  Supreme  Court  of  the  United 
States  observed,  was  not  addressed  to  factors,  nor  does  factor  occur 
in  any  part  of  our  statutes  on  which  the  intervenors  rely.  The  act, 
said  the  court,  was  intended  to  regulate  the  issue  and  pledge  of  ware- 
house receipts.  It  does  not  seem  to  us  any  basis  exists  to  give  that 
Stat  ate  any  effect  to  protect  pledges  by  factor,  greater  than  that 
conceded  to  the  New  York  act  by  the  courts  of  that  State.  The  act 
was  designed  to  furnish  the  method  of  utilizing  produce  in  warehouse 
by  providing  for  loans  on  warehouse  receipts,  with  no  special  refer- 
ence to  factors.  The  pledge  by  one  known  to  be  a  factor  carries  a 
significance  by  legal  implication  inconsistent  with  good  faith  in  the 
pledgee.  Hence  the  New  York  courts  excluded  factors'  pledges  from 
the  protection  of  the  act.  To  the  extent  deemed  open  to  comment, 
the  Supreme  Court  of  the  United  States  announced  the  same  con- 
clusion. This  case  in  the  Supreme  Court  of  the  United  States  arose 
under  this  Missouri  act.  The  suit  was  on  a  note  given  to  the  St.  Louis 
factor  by  his  principal,  and  afterward  transferred  to  the  plaintiff  bank. 
The  defence  was  the  note  had  been  paid  by  cotton  shipped  by  the 
maker  to  the  factor,  but  instead  of  applying  the  shipments  to  the  pay 
ment  of  the  note,  the  factor  pledged  the  cotton  for  his  own  debt  to  the 
bank.  On  the  validity  of  this  pledge  the  United  States  Circuit  Court 
divided,  and  the  question  was  certified  to  the  Supreme  Court  of  the 
United  States.  That  court  refused  to  enforce  the  pledge  on  the 
ground  of  non-compliance  with  the  statutory  conditions  to  create  the 
pledge,  but  in  the  opinion  occur  expressions  adverse  to  the  protec- 
tion claimed  to  be  afforded  by  the  Missouri  statute  to  factor's 
pledges,  and  indicating  the  appreciation  the  protection  was  only  to 
bona  fide  endorsers  of  the  receipt.  Allen  vs.  St.  Louis  Bank,  120  U. 
S.  82,  86,  87,  89.  It  does  not  seem  to  us  that  these  factor's  acts 
give  material  assistance  to  the  intervener's  pretension,  even  if  we 
were  at  liberty  to  follow  the  acts. 

We  have,   however,  a  well  defined  jurisprudence  on  this  subject . 
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From  an  early  period  our  coarts  have  enforced  the  principle  that 
the  factor  could  not  for  hie  own  debts  pledge  the  property  of  his 
principal,  and  that  sncb  pledge  was  no  impediment  to  a  recovery  by 
the  owner.  Stetson,  Avery  &  Go.  vs.  Gorney,  17  La.  164;  Hadwin 
vs.  Fisk,  1  An.  74;  Bonniot  vs.  Faentes,  10  An.  72;  Miller  vs. 
Schneider  &  Znberbier,  19  An.  800;  Young  vs.  Scott  &  Gage,  25  An. 
818;  Stem  Bros.  vs.  Bank,  84  An.  1120;  Lallande  vs.  His  Greditors, 
42  An.  706.  Our  jurisprudence  is  based  as  well  on  the  theory  of 
notice  to  the  pledgee  arising  from  the  transaction,  as  on  the  broader 
ground  that  the  factor,  with  power  only  to  sell,  can  not  pledge,  and 
that  no  man  can  be  deprived  of  his  property  without  his  consent. 
It  is  difficult  to  hold  that  a  principle  so  well  established  and  a  juris- 
prudence so  distinctly  marked,  has  been  completely  overthrown  by  a 
statutory  change  hitherto  unsuspected,  and  claimed  to  have  begun 
more  than  a  quarter  of  a  century  ago.  It  is  required  by  the  Gonsti- 
tution  that  the  substantial  object  of  every  act  shall  find  ezpr<9Ssion 
in  the  title.  The  acts  relied  on  are  entitled,  one  *'  to  prevent  the 
issue  of  false  receipts  or  bills  of  lading  and  to  punish  the  fraudulent 
issue  of  cotton  press  receipts.  Act  No.  150  of  1868;  another  to 
define  and  regulate  the  business  of  public  warehouses,  the  issue  of 
warehouse  receipts ;  to  punish  violations  of  the  act  and  to  repeal 
confiicting  laws.  Act  No.  156  of  1888 ;  and  yet  another  with  less 
suggestiveness  of  the  purpose  now  attributed  to  this  legislation,  *<  to 
give  a  lien  for  the  price  on  agricultural  products  sold  in  chartered 
cities.  Acts  1890,  No.  68.  Would  any  legislator  or  citizen  dream 
that  under  such  titles  it  was  proposed  to  displace  a  limitation  of  uni-^ 
versal  recognition  on  the  power  of  the  factor;  radically  change  the 
contract  of  princ;ii>al  and  agent,  and  clothe  the  factor  with  the  power 
to  appropriate  for  his  own  uses  his  principal  property  by  procuring 
the  issue  of  a  warehouse  receipt  and  pledging  the  receipt.  When 
the  factor's  pledge  was  attempted  to  be  supported  to  the  extent  now 
claimed,  under  the  act  of  1868,  the  Supreme  Gourt,  discarding  the 
interpretation  sought,  observed,  that  if  any  such  purpose  was  ever 
designed,  the  act  would  fail  on  the  constitutional  objection  to  the 
title.  It  does  seem  to  us  that  without  disregarding  Ihe  constitutional 
requirement,  it  would  be  impossible  to  sustain  these  acts  for  the 
purposes  now  claimed,  even  if  we  believed  that  such  purpose  had 
been  in  the  legislative  contemplation. 
The  act  of  1868,  in  its  various  sections,  in   so  far  as  it  is  materia 
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to  this  controversy,  providing^  for  the  issue  of  cotton  press  receipts, 
enacted  that  the  transferee  shall  be  deemed  to  be  the  owner  of  the 
property  so  as  to  give  validity  to  any  pledge  or  transfer  created  by 
him.  The  act  of  1888  mainly  relied  on,  we  presume,  made  thereceipt 
of  the  warehouseman,  negotiable,  the  same  as  promissory  notes,  the 
transferee  to  be  deemed  the  owner  to  all  intents  and  purposes  of 
the  property,  subject  only  to  the  storage  lien.  The  act  of  1890  gave 
the  lien  to  the  vendor  of  agricultural  products,  with  preference 
over  all,  including  the  holder  of  the  warehouse  receipt.  The  act  of 
1890  has,  in  our  view,  no  sensible  influence  in  this  discussion.  Of 
first  impression,  the  acts  of  1868  and  1888  seem  designed  to  regulate 
the  issue  and  pledge  of  warehouse  receipts.  Factors  are  not  men- 
tioned. The  well  defined  relation  of  factor  and  principal  does  not 
seem  to  have  been  in  the  legislator's  contemplation,  least  of  all,  the 
intention  to  disturb  it.  Can  we  graft  on  these  acts  the  displacement 
of  a  fixed  limitation  on  his  power  and  the  substitution  of  his  right  to 
convert  to  his  own  use  his  principal's  property  by  the  simple  expe- 
dient it  is  supposed  this  statute  affords.  That  is  the  exaction  of  the 
argument  for  the  intervener.  The  Missouri  act,  far  stronger  than 
our  acts,  in  literal  expression,  to  sustain  the  interpretation  of  the 
factor's  power,  elicited  from  the  Supreme  Court  of  the  United  States 
a  dissent  from  any  such  construction.  Can  more  be  claimed  for  the 
Louisiana  statutes?  In  every  commercial  community  there  is  apt  to 
be  a  large  quantity  of  property  in  warehouse  awaiting  the  oppor- 
tunity for  sales.  Legislation  to  facilitate  loans  on  warehouse  receipts 
of  such  property  is  of  obvious  importance.  But  the  natural  inter- 
pretation of  such  legislation  is,  it  refers  to  owners,  or  those 
acting  for  the  owner.  It  would  be  a  strain  to  infer  from  such 
legislation,  the  legislative  authority  for  the  fraud  by  the 
factor  on  his  principal,  for  that  character,  reason  and  law 
attributes  to  the  pledge  by  the  factor  for  his  own  uses  of  the 
principal's  property.  We  are  not  called  upon,  nor  do  we  determine 
the  scope  of  their  acts  save  in  respect  to  the  purpose  in  hand.  We 
are,  however,  at  liberty  to  assign,  as  we  have  sought  to  do,  the  gen- 
eral scope  of  the  acts.  The  pledge  binds  the  owner  who  tenders  the 
receipt;  it  binds  the  owner  who  ** intrusts "  (to  borrow  the  word, 
from  the  English  act)  the  warehouse  receipt  or  permits  it  to  issue 
in  another  name.  These  instances  we  give,  not  as  restrictive,  but 
as  illustrative.    The  shipper  of  rice  or  cotton  to  this  market  is  no 
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party  to  placing  the  property  in  the  warehouse  or  causing  the  receipt 
to  issae.  He  gives  no  assent  to  the  pledge.  All  that,  in  this  case, 
is  the  factor's  work.  All  that  the  principal  has  done  is  to  ship  his 
property  ander  the  mandate  to  sell  it  and  remit  him  the  proceeds. 
What  we  do  hold  if  that,  on  no  fair  constraction  of  the  statutes  is 
the  proposition  capable  of  support  that  cotton  or  rice,  or  other 
product,  not  sent  here  to  be  sold,  can  be  taken  from  the  owner  by 
the  factor's  pie  ge  for  his  own  debts,  and  that  the  pledgee  from  the 
factor,  with  the  notice  the  law  conveys  to  him,  can  hold  up  any 
statute  as  a  shield  against  the  right  of  the  owner,  whose  trust  has 
been  abused.  Our  legislation  is  in  aid  of  all  usual  legitimate  business 
purposes,  but  we  more  than  pause  on  the  other  and  different  con- 
struction urged  on  us  in  this  case.  If  the  pledge  is  to  be  supported 
on  the  theory  the  pledgee  is  not  to  be  deemed  apprised  of  the  viola- 
tion of  trust  by  the  factor,  the  answer  is  in  that  significance  un- 
versally  attached  to  such  a  pledge.  The  law  presumes  that  knowl- 
edge, and  the  grounds  of  the  presumption  are  too  obvious  to  need, 
and  certainly  do  not  require  discussion.  '<The  pledgee  is  bound  to 
know  the  extent  of  the  factor's  power;  be  may  call  for  the  letter  of 
advice,  or  make  inquiry  when  the  factor  tenders  the  pledge,  from 
whence  the  goods  come,"  is  the  terse  expression  of  the  text- books, 
repeated  in  the  adjudged  cases.  2  Kent,  Sec.  9,  pp.  62,  67.  The 
burden  of  inquiry  imposed  by  law  is  the  equivalent  of  knowledge. 
In  other  words,  what  a  man  is  required  to  know  and  can  learn,  he 
is  presumed  to  know.  Unless,  then,  we  can  construe  our  legislation 
to  sustain  pledges  of  another's  property  with  notice  in  the  pledgee, 
this  pledge  can  not  be  maintained.  With  the  most  careful  consider- 
ation, we  are  utterly  unable  to  interpret  legislative  acts  designed  to 
assist  legitimate  commercial  necessities  so  as  to  overthrow  long 
settled  principles  and  sanction  what  the  law  deems  frauds. 

The  law  is  the  guide  for  courts,  and  fortunately  the  law  is  rarely, 
if  ever,  repugnant  to  public  interest.  We  are  told,  in  this  case,  that 
public  policy  requires  factors'  pledges  to  be  maintained.  Under  our 
law  the  factor  can  pledge  his  principal's  property  to  the  extent  of 
the  factor's  advances.  Acts  1876,  No.  72.  The  act  is  to  be  con- 
strued with,  and  a  limitation,  if  any  was  needed,  on  the  other  acts 
discussed.  If  not  indebted  to  the  factor  and  the  principal  desires  his 
property  to  be  pledged,  he  can  give  that  direction.  What  other 
occasion  exists  for  pledging  his  property?    Is  the  pledge  to  be  made 
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in  the  pablic  interest,  or  for  the  factor's  benefit,  or  for  the  advantag^e 
of  his  creditors?  We  fail  to  appreciate  the  pablic  policy  that  requires 
produce  sent  to  this  market  for  sale  should  be  taken  for  either  the 
pnblic  or  any  private  interest,  save  that  of  the  owner.  Any  inter- 
pretation of  this  court  based  on  that  kind  of  pnblic  policy  does  not 
strike  ns  as  calculated  to  promote  any  public  interest. 


No.  12,845. 
SuocBSSioN  OF  Harby  D.  Hays. 

In  an  action  between  an  ezecotor  and  persons  who  held  in  their  hands  sncoession 
funds  which  they  bad  collected,  for  a  balance  which  the  former  claimed  for 
the  succession,  defendants  set  up  in  defence  an  indebtedness  as  due  them  by 
tbe  succession  for  the  amount  of  certain  notes  subscribed  by  the  deceased. 
Deducting  the  full  amount  of  said  notes  from  the  amount  in  their  hands,  they 
prayed  that  the  court  order  the  plaintiff  to  accept  the  resulting  balance,  in  full 
settlement  and  liquidation  of  ali  claims  of  the  deceased  or  his  succession 
against  respondents,  and  for  a  judgment  in  their  favor  rejecting  piaintifl'a 
demand.  The  executor  had,  by  anticipation,  attacked  the  notes,  claiming  that 
they  evidenced  no  personal  indebtedness  whatever  by  the  deceased,  and  were 
good  against  the  fund  only  up  to  an  amount  specified.  Judgment  was  rendered 
in  favor  of  the  succession  for  the  balance  as  claimed  by  the  ezeontor,  and  the 
judgment  was  satisfied.  Defendants  jsubsequently  opposed  the  ezeoutor'a 
account,  claiming  that  the  judgment  had  determined  simply  the  extent  to 
which  the  funds  in  their  hands  stood  secured  by  pledge  and  right  of  detention! 
and  not  the  extent  of  the  liability  of  the  succession  on  the  notes.  The  court 
sustained  an  exception  of  rts  judicata^  pleaded  by  the  executor,  based  on  the 
judgment. 

Htldt  the  liability  of  all  parties  on  all  claims  between  them  was  fixed  and  deter- 
mined by  the  judgment. 

APPEAL  from  the  Civil  District  Oourt  for  the  Parish  of  Orleans. 
King,  J. 

Frank  N.  Butler  for  Executrix  and  Tutrix,  Appellee. 


Benjamin  Rice  Forman  for  Opponents,  Appellants. 


E.  B,  KruttschniUy  amicus  curia,  submitted  a  brief. 


Argued  and  subpiitted  February  19,  1897. 
Opinion  handed  down  March  1,  1897. 
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The  opinion  of  the  court  was  delivered  by 

NiCHOiiLS,  0.  J.  Mrs.  Adele  Rodris^aez,  widow  of  Harry  D.  Hays, 
dative  testamentary  executrix  of  the  saccession  of  her  husband,  filed 
in  the  Oivil  District  Court  a  provisional  account  of  the  administra- 
tion, praying  that  it  be  approved  and  homologated.  The  account 
showed  a  balance  of  eight  thousand  two  hundred  and  seventy-eight 
dollars  to  the  credit  of  the  estate.  E.  Howard  McOaleb  and  George 
F.  Lapeyre  opposed  the  account.  They  averred  that  they  were  the 
holders  and  owners  of  certain  promissory  notes  of  Harry  D.  Hays 
of  the  aggregate  face  value  of  nineteen  thousand  four  hundred  and 
seventy -two  dollars,  and  of  another  note  of  two  thousand  one  hun- 
dred and  thirteen  dollars,  of  which  a  description  would  be  found  in 
a  list  annexed  to  their  opposition ;  that  said  notes  had  been  paid  in 
part  by  the  proceeds  of  the  pledge  of  a  certain  policy  on  the  life  of 
H.  D.  Hays,  and  that  there  still  remained  due  on  said  notes  the  sum 
of  six  thousand  five  hundred  dollars;  that  they  had  not  been 
put  down  on  the  account  as  creditors  of  said  succession;  they 
prayed  that  they  be  recognized  as  creditors  of  the  succession 
for  said  sum  (the  unpaid  balance  still  due  on  said  notes) ,  with  inter- 
est, and  that  the  account  be  amended  by  placing  them  thereon 
as  creditors  for  said  sum,  and  that  they  be  decreed  to  be  paid  in  due 
course  of  administration. 

Mrs.  Adele  Rodriguez  answered,  as  testamentary  executrix  and  as 
tutrix  of  her  minor  children.  She  averred  that  the  assets  of  the 
succession  consisted  exclusively  of  the  avails  of  a  policy  of  insur- 
ance for  fifty  thousand  dollars,  issued  by  the  Equitable  Life  Assur- 
ance Society  of  the  United  States,  on  the  life  of  Harry  D.  Hays, 
which  policy  had  been  pledged  by  said  Hays  to  opponents;  that 
after  the  death  of  Hays,  opponents  collected  all  that  said  policy 
called  for,  to -wit,  fifty  thousand  dollars,  and  retained  the  whole 
of  said  sum,  except  three  thousand  four  hundred  and  twenty- eight 
dollars,  which  sum  opponents  voluntarily  deposited  in  the  registry 
of  the  court  to  the  credit  of  the  estate ;  that  opponents  claimed  the 
balance  of  the  avails  of  said  policy,  to -wit,  forty -six  thousand  seven 
hundred  and  twenty-one  dollars  and  forty-three  cents,  as  privileged 
creditors  of  the  estate ;  that  after  said  three  thousand  four  hundred 
and  twenty- eight  dollars  had  been  thus  deposited  by  opponents, 
accountant  as  widow  in  community,  as  dative  testamentary  execu- 
trix and  as  tutrix  of    her  minor  children,   brought    suit    in  the 
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Oivil  District  Court  to  compel  them  to  pay  over  seventeen  thousand 
four  hundred  and  seventy-nine  dollars  and  eighty-one  cents,  being 
the  amount  then  claimed  by  accountant  to  have  been  illegally 
retained  by  opponents  in  excess  of  the  amount  that  was  due  them 
as  creditors  of  the  estate  and  as  pledgee  of  said  policy;  that  in  the 
answer  of  opponents  to  the  petition  so  filed,  opponents  asserted  and 
claimed  that  as  holders  and  owners  of  the  notes  referred  to  in  their 
opposition,  they  were  creditors  of  Harry  D.  Hays  for  the  full  amount 
of  said  notes,  and  had  a  right  as  such  to  hold  back  all  they  had 
retained  of  the  avails  of  said  policy;  that  in  said  suit  opponents' 
aforesaid  claim  as  creditors  for  the  amount  of  the  notes  declared  on 
in  their  opposition  was  not  only  specifically  asserted,  but  said  claim 
was  expressly  attacked  and  controverted  by  accountant  and  oppo- 
nents' said  claim  as  creditors  for  the  full  amount  of  said  notes 
was  therein  finally  determined  against  said  opponents,  as  would 
appear  from  the  records  and  judgments  of  the  Civil  District  Court 
and  of  the  Supreme  Court  in  the  suit  entitled  Adele  Hays,  Widow, 
etc.,  vs.  Geo.  F.  Lapeyre  and  E.  Howard  McCaleb,  No.  48,022  of  the 
docket  of  the  Civil  District  Court,  and  No.  11,981  of  the  docket 
of  the  Supreme  Court;  that  opi>onentB  had  voluntarily  executed  the 
mandate  of  the  Supreme  Court  in  the  above  entitled  cause  by  paying 
over  to  the  estate  the  amount  they  were  thereby  condemned  to  pay, 
to  wit,  the  sum  of  six  thousand  four  hundred  and  nineteen  dollars 
and  ninety- four  cents,  and  by  thus  voluntarily  executing  said  judg- 
ment they  were  forever  estopped  from  asserting  any  claim  whatever 
as  creditors  of  the  estate,  and  accountant  pleaded  the  said  judg- 
ments as  res  judicata  as  to  said  opponents. 

The  District  Court  sustained  the  plea  of  res  judicata  and  dismissed 
the  opposition.     Opponents  appealed. 

The  judgment  of  the  Supreme  Court  referred  to  in  the  pleadings 
will  be  found  reported  in  48  An.  749  (Adele  R.  Hays,  widow,  dative 
executrix  of  the  late  Harry  D.  Hays,  vs.  G.  F.  Lapeyre  and  E.  H. 
McCaleb). 

Opponents  contend  that  the  thing  demanded  and  passed  upon  in 
the  suit  just  referred  to  Is  not  the  same  as  that  which  is  involved  in 
the  present  opposition.  Their  position  is  thus  stated  by  their  coun- 
sel: 

'^  In  the  former  case  Mrs.  Adele  Hays  claimed  the  amount  of  a 
policy  on  the  life  of  her  husband  for  fifty  thousand  dollars,  which 
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bad  been  pledged  to  Messrs.  McOaleb  &  Lapeyre,  and  wbicb  tbey 
bad  collected;  tbat  was  tbe  object  demanded.  It  is  trae  tb&t 
tbey  claimed  tbat  tbe  pledge  bad  been  given  to  secure 
tbe  amount  of  tbese  notes,  nineteen  tbonsand  four  bnndred  and 
seventy-two  dollars,  and  tbat  tbe  court  beld  tbat  tbe  pledge  was 
good  only  to  tbe  extent  of  tbe  amount  tbat  Messrs.  McOaleb  & 
lApeyre  bad  paid  Mr.  Fergus  Kernan  for  tbem,  to- wit:  eleven  tbon- 
sand one  bundred  and  seventy -five  dollars.  But  tbe  validity  and 
existence  of  tbese  notes  as  obligations  of  Harry  D.  Hays,  tbe  maker, 
was  not  at  issue,  and  no  demand  was  made  for  a  judgment  against 
Hays'  succession  on  tbese  notes.  If  tbe  object  demanded  bad  been 
tbe  amount  of  tbese  notes  and  tbese  notes  bad  constituted  tbe  cause 
of  action,  tbe  moment  tbe  court  came  to  tbe  conclusion  tbat  Messrs. 
McOaleb  &  Lapeyre  bad  acquired  tbese  notes  under  sucb  circum- 
stances as  to  put  tbem  on  inquiry  so  tbat  tbey  were  not  entitled  to 
tbe  position  of  bolders  of  commercial  paper  acquired  before  maturity 
for  value,  tben  tbe  inquiry  would  bave  been  not  wbat  Messrs. 
McOaleb  &  Lapeyre  paid  to  Mr.  Fergas  Kernan  for  tbe  notes,  nor 
wbat  did  Mr.  Kernan  pay  to  tbe  previous  bolders  from  wbom  be 
bougbt  tbem,  but  wbat  consideration  did  Hays,  tbe  maker,  receive 
for  tbem.  Tbe  court  found  as  fact  tbat  Mr.  Kernan  had  paid  less 
tban  fifty  cents  on  tbe  dollar  for  less  than  nine  thousand  seven  hun- 
dred and  thirty -six  dollars,  but  bow  much  less  does  not  appear. 
Nor  does  it  appear  that  the  court  inquired  into  or  came  to 
any  determination  as  to  tbe  amount  received  by  Hays  for 
the  notes.  This  would  bave  been  the  question  for  determination  bad 
the  object  of  the  demand  been  the  amount  of  these  notes  and  had 
they  been  tbe  cause  of  action.  Bat  the  question  was  tbe  extent  of 
the  validity  of  tbe  pledge  of  the  policy  of  life  insurance.  Tbe  object 
demanded  was  the  amount  of  that  policy,  and  the  court  held  tbat  the 
^^  pledge  "  was  valid  to  the  amount  tbat  Messrs.  McOaleb  &  Lapeyre 
had  paid  on  the  faith  of  tbe  pledge,  to- wit:  eleven  thoasand  one 
bundred  and  seventy- five  dollars  on  phe  notes  bought  from  Kernan, 
and  one  thousand  and  seventy -five  dollars  on  the  note  boaght  from 
Darton.  There  was  no  evidence  as  to  how  much  Darton  had  given 
Hays.  Non  constat  but  that  Darton  loaned  Hays  two  thousand  three 
hundred  and  thirteen  dollars,  and  this  is  the  presumption  of  law. 
The  court  did  not  find  the  contrary.  It  made  no  inquiry  as  to  the 
amount  Hays  bad  received  in  consideration  for  any  of  these  notes. 
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Their  Talidity  or  eziBtence  as  obligatiooB  of  Haye  was  not  ]n  contes- 
•  tation.  The  sole  qaestion  was  the  extent  of  the  pledge.  Although 
the  court  found  that  Mr.  Keman  had  given  the  various  holders  less 
than  nine  thousand  seven  hundred  and  thirty -six  dollars,  yet  it  held 
that  the  pledge  was  good  to  Messrs.  McOaleb  &  Lapeyre  to  the 
amount  of  eleven  thousand  one  hundred  and  seventy -five  dollars, 
which  they  paid  Mr.  Keman." 

At  the  time  Mrs.  Hays  instituted  the  suit  which  terminated  in  the 
judgment  in  the  48th  Annual,  Messrs.  McOaleb  &  Lapeyre  had 
collected  the  amount  of  the  life  policy,  and  they  had,  after  apply- 
ing the  proceeds  to  the  payment  of  all  claims  which  they  conceived 
they  then  legally  held  against  the  succession  of  Hays,  deposited  the 
amount  which  they  admitted  as  being  the  final  balance  due  by  them 
in  the  registry  of  the  court  to  the  estate.  In  striking  this  balance 
the  full  amount  of  the  notes  which  figure  in  the  present  opposition 
was  deducted.  When  the  insurance  was  paid  the  policy  ceased  as 
between  the  succession  and  Messrs.  Lapeyre  &  MoOaleb  to  be  collat- 
eral, and  the  money  in  the  hands  of  the  latter  operated  directly  as  a 
payment  of  the  claims  they  h^Id. 

'  The  executrix  was  aware  of  the  theory  on  which  the  balance  was 
reached.  She  disputed  the  correctness  of  the  payment  in  full  which 
Messrs.  Lapeyre  &  McOaleb  had  made  of  these  notes  to  themselves, 
and  therefore  she  attacked  by  direct  action  the  position  which  they 
had  taken  as  to  the  extent  of  their  rights  as  holders  of  the  notes  and 
sought  to  recover  from  them  the  balance  which  she  asserted  would 
be  due  by  reducing  their  claim  as  so  based  down  to  what  was  really 
and  legally  due. 

In  her  petition  she  made  a  statement  of  the  proceedings  connected 
with  all  the  notes  which  Hays  had  given — ^those  which  were  origi- 
nally held  by  Judge  Lazarus  for  his  client,  and  those  which  were  held 
by  Mr.  Keman.  She  claimed  that  although  both  sets  of  notes 
appeared  on  their  face  to  represent  a  general  personal  indebtedness 
of  Hays,  and  would,  but  for  explanation,  be  payable  generally  out 
of  any  and  all  funds  or  property  which  he  then  had  or  might  there- 
after have,  yet  in  fact  they  represented  no  such  indebtedness ;  that 
from  the  very  commencement  it  was  understood  and  agreed  that  the 
notes  were  to  be,  and  should  be,  payable  out  of  the  special  fund  to 
be  collected  after  Hays'  death  from  the  policy;  that  the  '*  debt"  (if 
such  it  was  to  be  called)  was  a  debt  due  by  the  fund,  and   not  by 
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Hays;  that  althoagh  Kernan  appeared  to  be  a  third  holder,  for 
valoe,  of  the  notes  in  his  hands,  such  was  not  his  position,  be  beingr 
in  tmth  the  original  holder  of  the  same;  that  the  present  plaiotlffs, 
from  their  relations  to  the  different  parties,  knew,  or  were  held  ta 
have  known,  all  the  facts  of  the  case,  and  when  they  purchased  the 
notes  from  Kernan  they  held  no  better  right  or  greater  claim  upon 
or  under  the  notes  than  he  did,  or  certainly  not  any  greater  right 
beyond  that  which  resulted  from  the  amount  paid  to  him  for  th& 
notes.  Having  made  a  statement  of  the  facts  of  the  case  and  of  th& 
legal  position  of  the  parties  such  as  she  contended  them  to  be,  sh& 
asserted  that  even  considering  the  notes  as  evidencing  a  claim  paya- 
ble out  of  a  fund,  they  were  not  payable  to  the  full  amount  that  the 
notes  called  for,  for  the  reason  that  the  contract  in  reference  to 
payment  out  of  the  proceeds  of  a  life  policy,  made  as  it  was,  between 
the  parties,  carried  with  it  no  legal  liability  in  favor  of  the  holders 
of  the  notes  beyond  the  amount  of  the  advances  which  had  actually 
been  made  by  the  parties  holding  t^hem.  She  stated  a  certain  amount 
as  being  the  balance  due  to  the  succession  of  Hays  after  payment  of 
all  the  legal  claims  which  the  present  plaintiffs  held  as  holders  of  all 
the  notes,  and  prayed  for  judgment  for  that  balance. 

The  present  plaintiffs  resisted  the  pretensions  set  up  by  Mrs.  Hay» 
as  executrix.  Referring  to  themselves  as  being  holders  of  the  Ker- 
nan and  Darton  notes  they  insisted  in  their  pleadings  that  they  had 
acquired  all  of  the  same  in  good  faith,  believing  them  to  be  valid* 
obligations  of  Hays  and  enforceable  to  their  full  amount.  They^ 
denied  that  there  was  any  understanding  to  the  contrary;  they 
averred  that  they  would  never  have  purchased  them  had  they  sup- 
posed that  Hays  had  any  idea  of  contesting  their  validity  and 
declared  that  they  were  the  legal  third  holders  for  value,  and  that  it 
was  immaterial  for  what  price  they  acquired  the  same ;  that  they 
had  collected  fifty  thousand  one  hundred  and  twenty-five  dollars 
for  the  insurance  company  in  payment  of  the  life  policy,  and  that 
of  this  amount  they  had  deposited  three  thousand  four  hundred  and 
twenty -eight  dollars  in  the  registry  of  the  court  to  the  credit  of  the- 
succession  of  Hays  as  the  true  and  just  balance  due  his  succession 
after  paying  themselves  all  of  the  indebtedness  and  obligations  of 
Hays  held  by  themselves. 

The  prayer  of  their  answer  was  <'  that  the  court  order  the  plaintiff 
in  the  cause  to  accept  said  balance  in  full  payment  and  satisfaction 
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and  liquidation  of  all  claims  of  said  Haye  or  hie  eacceBsion  against 
respondbntfl  and  for  a  jadgment  in  their  favor  rejecting  plaintiff's 
demands  and  for  costs  and  general  relief." 

The  following  extracts  taken  from  the  opinion  of  this  ooart  on  the 
appeal  of  that  case  will  show  what  the  coart  conceived  to  be  the 
issues  before  it  and  what  disposition  was  made  of  them. 

We  said:  *'  The  complaints  relate  principally  to  the  notes  identi- 
fied as  the  Kernan  notes  and  the  note  held  by  Darton      *       *      * 
As  to  these,  it  is  alleged  that  they  were  issned  without  considera- 
tion ;  that  the  defendants  acquired  them  with  full  knowledge  of  all 
the  circumstances  under  which  they  were  issued      *     *     * 

^<  It  appears  of  record  that  the  defendants  were  aware  of  the 
extreme  illness  of  the  insured  Hays,  and  of  the  mortal  nature  of  his 
disease,  and  that  he  had  no  property  or  resource  of  any  kind  save 
his  life  policy  *  *  *  In  the  act  of  compromise  annulling  the  first 
assignment  of  the  policy  by  the  insured  there  is  reference  to  the 
claim  here,  general  in  terms,  it  is  true,  yet  sufficient  to  excite 
and  put  on  inquiry.  Direct  and  express  notice  is  not  always  indis- 
pensable to  take  notes  out  of  the  rule  of  the  commercial  law 
and  out  of  the  equities.  When  the  circumstances  are  such  as  to 
bring  a  particular  case  under  the  operation  of  that  rule  the  maker 
of  the  note  is  legally  entitled  to  insist  upon  its  sppllcation  regardless 
of  actual  knowledge  on  the  part  of  the  purchaser  of  the  note."  *  *  * 
We  pass  to  the  next  point:  ^'The  defendants  can  not  take  more 
than  their  investments  from  the  life  policy.  *  *  *  They  claim 
that  they  were  creditors  for  the  whole  amount  for  which  the 
assignment  was  made  and  plead  the  face  value  of  their  notes,  but, 
in  our  opinion,  while  they  had  a  right  to  their  fee,  advances 
and  interest,  they  are  without  the  benefit  of  the  law  applying  to 
negotiable  instruments.  When  a  note  is  made  for  a  special  purpose 
or  taken  to  be  collected  exclusively  from  a  policy  of  insurance  as 
under  the  circumstances  of  this  case,  we  think  it  is  taken  out  of  the 
rule  which  governs  negotiable  instruments,  in  so  far  as  relates  to  the 
equities. 

''The  defendants  are  entitled  to  their  fee,  and  to  all  they  have 
advanced,  and  all  they  have  paid  for  the  claim  they  hold  and  inter- 
est. Their  demand  for  the  remainder  after  these  will  have  been  paid 
is  rejected."  The  judgment  of  the  court  was  as  follows:  ''It  is 
ordered,  adjudged  and  decreed  that  the  judgment  appealed  from  be 
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reversed,  annnlled  and  avoided.  It  is  further  ordered,  adjudged  and 
decreed  that  the  plaintiff  recover  judgment  for  the  snm  of  fifty 
thousand  one  hundred  and  twenty -five  dollars,  less  all  amounts  paid 
as  transferees  of  the  notes  and  fee,  and  that  the  case  be  remanded 
to  the  District  Court,  and  a  judgment  be  entered  in  accordance  with 
this  decree." 

It  is  apparent  that  the  policy  of  insurance,  the  notes,  and  the 
relations  of  parties  were  so  closely  connected  with  each  other  that 
we  were  forced,  for  the  purposes  of  reaching  a  conclusion  as  to  the 
rights  and  involved  obligations,  to  enter  into  an  examination  of  and 
to  pass  upon  each  of  those  subjects.  At  the  point  which  matters  had 
reached,  the  mere  question  as  to  whether  the  present  plaintiffs  had 
aright  of  '* pledge"  or  ''right  of  detention"  upon  the  proceeds  of 
the  life  policy  then  in  their  hands  played  no  part  except  incidentally 
and  indirectly.  The  real  matter  at  issue  was  on  the  one  hand  the 
extent  of  the  rights  of  the  succession  of  Hays  in  the  funds  which  the 
plaintiffs  here  had  collectedt  and  on  the  other,  the  extent  of  the 
claims  which  Messrs.  McGaleb  &  Lapeyre  held  against  the  succession. 
The  parties  were  directly  at  issue  touching  their  respective  rights 
and  obligations  to  each  other  and  not  merely  as  to  the  security  for 
payment  which  the  one  or  the  other  might  hold.  It  is  very  appar- 
ent that  we  adopted  the  contention  made  in  the  former  case  by  the 
executrix  that  the  notes  did  not  represent  a  personal  indebtedness 
due  to  the  holders  of  the  same  by  Hays  or  his  succession,  but  that 
they  were  really  obligations  due  by  and  payable  out  of  a  special 
fund ;  that  they  were  obligations  which,  by  reason  of  the  subject 
matter  of  the  contract  from  which  they  resulted  and  the  relations  to 
that  contract  of  the  parties  to  the  suit,  were  not  as  broad  as  they 
appeared  to  be  on  the  face  of  the  papers  which  were  presented  as 
evidencing  them,  but  reducible  to  the  amount  actually  advanced  by 
Messrs.  McCaleb  &  Lapeyre  to  purchase  them.  When  the  insur- 
ance was  collected  by  those  gentlemen  their  claims  upon  the  notes 
and  the  money  in  their  hands  merged  into  each  other  and  became 
identical  to  the  extent  that  the  fund  was  liable  for  the  payment  of 
the  notes.  Had  the  fund  been  insufficient  to  have  met  this  liability 
and  had  there  been  otner  property  in  the  succession,  this  property, 
under  the  view,  we  took  of  the  situation,  it  would  not  have  been  sub- 
ject to  be  drawn  against  to  meet  the  deficiency.  With  the  disap- 
pearance of  the  fund  would  have  disappeared  all  liability  upon  the 
notes. 
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We  are  of  the  opinion  that  the  District  Court  took  a  correct  view 
of  the  issaes  which  were  raised  between  the  parties  in  the  former 
anit  and  finally  passed  upon  and  adjudicated  by  this  conrt,  and  that 
the  judgment  which  it  rendered  and  which  is  herein  appealed  from 
shonld  be  and  is  hereby  affirmed. 


No.   12,887. 
St.  Landry  Cotton  Oil  Company  vs.  E.   H.  McGeb,  Prbsident, 

BT   AL8. 

It  was  DOt  intended  by  the  Art.  207  of  the  Constitution  of  this  State  that  a  mill 
should  be  g^ranted  exemption  from  taxation  for  the  production  of  cotton  seed 
meal,  which  In  fact  should  be  used  for  food  purposes  and  not  as  a  fertiliser,  or 
contemplated  that  the  assessor  or  tax  collector  should  be  called  upon  In  each 
case  to  go  into  an  examination  of  the  pri?  rato  actually  used  for  fertilizers  or 
for  food  purposes. 

APPEAL  from  the  Eleventh  Judicial  District  Coart  for  the  Parish 
of  St.  Landry.     Gf.  L.  Dupr6,  J. 


Kenneth  BaiUio  for  Plaintiff,  Appellee. 


E,  B,  DubuisBon  for  Defendants,  Appellants. 


Submitted  on  briefs  February  18,  1897. 
Opinion  handed  down  March  15,  1897. 


The  opinion  of  the  court  was  delivered  by 

NiCHOiJJS,  C.  J.  The  object  of  plaintiffs'  suit  is,  to  the  extent  of 
one -half,  to  avoid  payment  of  the  tax  charj^d  ai^ainst  their  land, 
machinery,  appurtenances  and  movables  in  the  parish  of  St.  Landry, 
based  upon  an  assessment  upon  the  same  for  the  year  1895  of  thirty 
thousand  dollars.  Belief  is  claimed  upon  the  ground  that  while  the 
propertyassessed  is  used  in  the  manufacture  of  '<  cotton  seed  oil,"  it 
is  also  used  in  the  manufacture  of  cotton  seed  meal,  which  they 
declare  fo  be  a  <<  fertilizer,"  and  that  the  value  of  the  '*  cotton  seed 
meal"  manufactured  by  means  of  the  mill  and  its  appurtenances  is 
aboul  equal  to  one -half  of  the  value  of  the  other  products  manu- 
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factored.  It  is  contended  that  the  property  would  have  been  entirely 
exempt  from  taxation  under  Art.  207  of  the  Oonstitntion,  as  amended 
by  the  election  in  1888,  were  it  not  for  the  fact  that  cotton  seed 
meal  (the  fertilizer  manufactured  by  them)  was  not  the  exclusive 
product  manufactured. 

The  article  of  the  Oonstitntion  relied  upon  declares  that  ^'  there 
shall  also  be  exempt  from  taxation  and  license  for  a  period  of  twenty 
years  from  the  adoption  of  the  Oonstitntion  of  1879  the  capital, 
machinery  and  other  property  employed  in  the  manufacture  of  tex- 
tile fabrics,  leather  shoes,  harness,  saddlery,  hats,  flour,  machinery, 
agricultural  implements,  manufacture  of  ice,  fertilizers  and  chemicals, 
etc,  •  *  *  provided  that  not  less  than  five  hands  are  employed 
in  any  one  factory." 

Resistance  is  made  to  the  demand  for  a  number  of  reasons. 

It  is  contended,  in  the  flrst  place,  that  the  production  of  '*  cotton 
seed  meaP'  is  simply  one  of  the  results  of  the  employment  of 
machinery  in  the  production  of  '*  cotton  seed  oil."  That  this  latter 
business,  so  far  from  haviuf;  been  looked  upon  with  favor  by 
the  framers  of  the  Oonstitntion,  was  in  a  marked  and  emphasized 
manner  discriminated  against  in  Art  296  of  that  instrument,  in 
having  been  therein  taken  out  specially  from  the  list  of  occupations 
exempted  from  the  payment  of  a  license  tax  and  placed  in  respect 
to  such  a  tax  upon  the  same  footing  as  manufacturers  of  distilled 
alcoholic  or  malt  liquors,  tobacco  and  cigars.  It  is  urged  that  it  is 
not  to  be  readily  supposed  that  encouragement  is  sought  to  be  given 
under  Art.  207  ot  the  Oonstitntion,  as  amended,  to  the  production  of 
'*  cotton  seed  meal,"  so  long  as  the  discrimination  against  the  pro- 
duction of  *'  cotton  seed  oil"  remains  in  the  organic  law.  That  In 
view  of  this  fact,  we  must  apply  with  the  utmost  strictness  the  rule 
that  claims  for  exemptions  from  taxation  are  sustainable  only  when 
accorded  by  law  in  the  clearest  language. 

Defendants  maintain  further  that,  although  cotton  seed  meal  can 
be  utilized  for  the  purpose  of  a  fertilizer,  with  good  effect,  it  can  not, 
in  strictness,  be  deemed  *'  a  fertilizer."  That  the  primary  and  exclu- 
sive object  of  its  production  was  not  for  fertilizing  purposes.  That 
it  is  used  as  freely  (if  not  more  freely)  for  the  purpose  of  food  for 
animals  as  it  is  for  the  purposes  of  cultivation. 

It  is  also  contended  that,  while  the  process  through  which  cotton 
seed  oil  is  obtained  may  be  quoad  the  oil  a  '<  manufacturing"  pro- 
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ce88,  it  is  not  one  quoad  the  production  of  the  '^  cotton  seed  meal" — 
that  the  latter  article  is  simply  the  refuse  of  the  first  process  and  the 
latter  no  more  to  be  deemed  a  process  for  the  manufacture  of  meal 
than  it  is  for  the  manufacture  of  hulls;  the  <<  hulls"  and  the  '<  meal" 
being  merely  unavoidable,  resulting  incidents  or  accompaniments  of 
the  manufacture  of  oil — that  being  the  main  industry. 

We  are  of  the  opinion  that  plaintiff's  demand  is  not  well  founded. 

The  article  on  account  of  the  production  of  which  exemption  is 
claimed  is  used  as  much  for  purposes  other  than  that  of  a  fertilizer 
as  it  is  for  that  particular  purpose.  This  being  so,  the  consideration 
and  determination  of  a  claim  of  exemption  in  any  particular  case 
would  involve  an  investigation  into  and  determination  of  the  ques- 
tion as  to  what  use  the  product  of  each  particular  mill  was  finally 
put  to.  It  was  not  intended  that  a  mill  should  be  granted  exemp- 
tion from  taxation  for  the  production  of  cotton -seed  meal,  which,  in 
fact,  should  be  used  for  food  purposes,  and  not  as  a  fertilizer,  or 
contemplated  that  the  assessor  or  tax  collector  shoulld  be  called 
upon  in  each  case  to  go  into  an  examination  of  the  pro  rata  actually 
used  for  one  purpose  or  the  other. 

In  the  case  at  bar  we  think  it  fairly  appears  that  a  large  part  of 
the  product  of  the  mill  was  used  for  purposes  other  than  fertilizing. 

We  are  of  the  opinion  that  the  District  Oourt  erred  in  its  judg- 
ment. 

For  the  reasons  herein  assigned  it  is  ordered,  adjudged  and  decreed 
that  the  judgment  appealed  from  be  and  the  same  is  hereby  annulled, 
avoided  and  reversed ;  and  it  is  now  ordered,  adjudged  and  decreed 
that  plaintiff's  demand  be  rejected,  with  costs  in  both  courts. 


No.  12,841. 
State  op  Louisiana  vs.  David  Martin  bt  als. 

The  object  of  the  State  in  forfeiting  appearance  bonds  is  not  to  enrich  itself,  bat 
to  bring  parties  who  sign  such  bonds  as  sureties  to  a  realization  of  the  fact  that 
in  doing  eo,  they  assume  actual  respousibllities,  which,  if  not  faithfully  met, 
will  result  in  pecuniary  loss  to  themselves;  it  is  to  impress  upon  those  parties 
that  suretyship  upon  appearance  bonds  is  something  more  than  a  form. 

It  will  not  suffice  to  set  aside  a  judgment  of  forfeiture  that  the  accused  appears  in 
court  under  the  coercive  power  of  this  court  at  a  time  too  late  to  be  made 
effectiye  for  the  purposes  of  trial  at  that  term.    State  vs.  Grioe,  11  An.  605. 
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APPEAL  from  the  Sixteenth  Jadicial  District  Court  for  the  Parish 
of  St.  Helena.     Reid,  J. 

MiUon  J.  Cunninghanif  Attorney  General,  and  Duncan  S.  Kempj 
District  Attorney  (P.  A,  Simmone,  Jr,y  of  Connsel),  for  Plaintifl*, 
Appellee. 

J,  A.  Reid  for  Defendants,  Appellants: 

The  object  of  a  recognizance  is  not  to  enrich  the  treasury,  bnt  to 
combine  the  administration  of  justice  with  the  convenience  of  a 
party  accused  but  not  convicted.  6  An.  257;  6  An.  282;  14  An. 
446;   10  An.  235. 

Where  the  recotcnisance  has  ripened  into  a  judgment  the  principal  is 
fairly  and  truly  tried  and  acquitted,  the  sureties  on  enjoining  the 
execution  against  them  will  be  relieved.    8  An.  489;  10  An.  285. 


Submitted  on  briefs  January  28,  1897. 
Opinion  handed  down  February  15,  1897. 
Rehearing  refused  March  15,  1897. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  0.  J.  On  the  28th  of  September,  1895,  one  David  Mar- 
tin, as  principal,  and  Levi  Branch  and  W.  G.  Bates,  as  securities, 
executed  a  bond  in  favor  of  the  Governor  of  the  State  of  Louisiana 
for  the  sum  of  three  hundred  dollars. 

The  condition  of  the  bond  was  that  if  the  said  David  Martin  should 
well  and  truly  appear  at  the  next  jury  term  of  the  Sixteenth  Judi- 
cial District  Court  at  the  court  house,  in  the  town  of  Greensburg, 
and  there  continue  from  day  to  day  and  from  time  to  time  during 
term  time,  and  not  depart  thence  without  leave  of  the  court  being 
first  had,  then  the  bond  was  to  be  null  and  void,  otherwise  to  remain 
in  full  force  and  effect. 

Martin,  the  principal  on  the  bond,  had  been  indicted  on  the  30th 
of  July,  1895,  for  receiving  stolen  goods,  knowing  them  to  be  stolen. 

On  the  16th  of  November,  1896,  the  District  Court,  under  Sec. 
1082  of  the  Revised  Statutes,  entered  up  judgment  in  aolido  against 
the  principal  and  sureties  for  the  amount  of  the  bond  by  reason  of 
breach  of  its  conditions. 
48 
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On  the  2l8t  of  November  the  defendant,  David  Martin,  snggesting 
to  the  court  that  he  was  then  in  jail,  and  that  the  jary  had  not  been 
discharged,  prayed  that  the  judgment  forfeiting  the  bond  be  set 
aside. 

On  the  same  day  the  sureties  appeared  and  also  prayed  that  the 
judgment  be  set  aside.  They  averred  that  they  did  not  know  of  the 
absence  of  the  accused  on  Monday  or  Tuesday  of  that  week;  that  he 
was  not  absent  by  their  procurement  or  consent;  that  they  were  by 
no  means  to  blame ;  that  the  accused  was  then  in  custody  and  the 
jury  had  not  been  discharged. 

After  hearing  evidence  the  court  overruled  the  motion  to  set  aside 
the  judgment. 

Defendant  on  his  motion  was  granted  an  appeal.  The  sureMes  did 
not  appeal. 

The  evidence  shows  that  on  Monday,  November  6,  1896,  the  de  - 
fendant,  Martin,  was  called  for  arraignment --that  he  pleaded  not 
guilty  and  asked  for  trial  by  jury.  That  his  case  was  fixed  for  trial 
for  Monday,  November  16.  That  the  case  was  called  on  that  day 
and  defendant  did  not  answer.  That  his  securities  were  then  called 
on  to  produce  his  body  in  open  court  instanter.  That  Branch,  one  of 
the  securities,  when  called  answered  to  his  name.  That  the  other 
surety  made  no  appearance  whatever.  That  neither  prodnced  the 
body  of  the  accused  and  neither  of  them  made  any  effort  to  have  him 
appear  for  trial  either  then  or  at  any  future  day.  That  Martin  was 
in  Qreensburg  (the  parish  seat)  on  the  day  the  case  was  fixed  for 
trial,  but  did  not  appear  at  the  court  house.  That  an  order  for  his 
arrest  issued  returnable  on  November  20  and  that  on  that  day  (in 
the  afternoon)  the  sheriff  returned  that  he  had  the  accused  in  open 
court.  That  the  court  was  then  engaged  in  the  trial  of  a  criminal 
case  and  that  within  a  few  hours  afterward  the  jury  was  discharged 
for  the  term.  Defendant  asked  for  no  assignment  of  the  cause. 
Some  of  the  witnesses  for  the  State  lived  in  other  parishes  and  it  was 
practically  impossible  to  have  tried  it  at  that  late  date.  The  judge 
so  declared  and  assigned  that  as  one  of  his  reasons  for  discharging 
the  jury.  The  next  day  (the  last  of  the  term)  the  securities  moved 
to  set  aside  the  judgment  of  forfeiture  on  the  grounds  stated. 

Article  1032  of  the  Revised  Statutes,  referring  to  the  judgment  so 
rendered  upon  a  bond,  declares:  '*The  judgment  so  rendered  may 
at  any  time  during  the  same  term  of  the  court  for  all' the  parishes  of 
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the  State  except  the  parish  of  Orleans  *  *  *  be  set  aside  apon 
the  appearance,  trial,  conviction  and  punishment  of  the  defendant  or 
party  accused.  Sach  judgment  shall  not  be  rendered  in  case  it  shall 
be  made  to  appear  to  the  satisfaction  of  the  court,  by  the  evidence 
of  one  or  more  credible  witnesses,  that  the  defendant  or  party 
accused  is  prevented  from  attending  by  some  physical  disability 
existing  at  the  time." 

The  next  article  (1088)  is  as  follows: 

*<The  appearance  and  answer  of  any  defendant  or  party  accused, 
upon  call  made  as  provided  in  the  preceding  section  (Sec.  1082), 
shall  not  operate  as  a  dischai^e  or  release  of  any  surety  from  his 
responsibility,  and  no  such  surety  shall  be  discharged  or  released 
from  his  responsibility  until  the  final  trial  and  conviction  or  acquittal 
of  such  defendant  or  party  accused. 

''Any  surety  may  be  relieved  from  responsibility  by  making  a 
formal  surrender  of  the  defendant  or  party  accused  to  the  sheriff  or 
his  deputy  in  open  court,  or  within  the  four  walls  of  the  prison  of 
the  parish,  and  not  otherwise." 

It  is  not  claimed  on  the  part  of  appellants  that  the  accused  was 
prevented  from  appearing  by  reason  of  any  physical  disability.  No 
reason  at  all  is  assigned  for  his  non-appearance  on  the  day  fixed  for 
trial.  The  fact  relied  on  for  setting  aside  the  judgment  is  that  the 
accused  is  now  in  the  parish  jail. 

The  term  of  court  at  which  the  bond  was  forfeited  ended  on 
November  21,  1896.  The  accused  has  not  been  tried,  convicted  and 
punished. 

He  was  on  November  20  produced  in  open  court  in  the  parish  of 
St.  Helena,  but  the  record  does  noc  show  that  be  voluntarily  ap- 
peared or  that  he  was  surrendered  by  his  sureties ;  on  the  contrary, 
we  infer  from  the  minutes  that  he  was  produced  by  the  sherifif  in 
arrest  under  the  order  of  arrest  which  had  issued  from  the  court.  It 
is  not  claimed  that  his  confinement  in  the  parish  jail  was  under  any 
action  of  the  sureties. 

The  State  does  not  pretend  that  there  was  any  collusion  between 
the  accused  and  his  sureties  that  the  accused  was  to  fail  to  make  an 
appearance  on  the  day  of  trial.  Evidence  on  that  subject  is  imma- 
terial in  this  case. 

Instate  vs.  Williams,  87  An.  202,  the  judgment  of  forfeiture  of  an 
appearance  bond  was  set  aside  on  an  appeal  taken  by  the  sureties  on 
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the  bond  from  a  judgment  of  the  District  Coort  refusing  to  do  so. 
The  court  said:  ''The  sureties  brought  the  accused  in  open  court 
and  offered  him  for  trial.  The  object  of  an  appearance  bond  is  to 
secure  the  trial  of  offenders  rather  than  to  fill  the  coffers  by  forced 
contributions  from  sureties.  That  object  was  attainable  through  and 
by  the  action  of  the  offender  at  the  term  when  he  was  called.  Where 
there  is  no  collusion  nor  suspicion  of  collusion  to  defeat  the  ends  of 
justice,  sureties  have  always  been  relieved  from  a  judgment  of  for^ 
feiture.  When  they  have  produced  their  principal  and  surrendered 
him  into  the  custody  of  the  law." 

In  State  vs.  Guice,  11  An.  605,  where  a  judgment  forfeiting  an  ap- 
pearance was  unsuccessfully  sought  to  be  set  aside  in  the  District 
Court  and  an  appeal  was  taken  against  such  action  by  the  sureties, 
the  Supreme  Court  affirmed  the  judgment.  The  ground  upon  which 
the  appellants  claimed  that  the  judgment  should  be  set  aside 
was  that  the  accused  appeared  at  the  same  term  of  the  court 
at  which  the  bond  was  forfeited  and  demanded  a  trial,  which 
was  refused  by  the  court,  because  the  jury  had  been  discharged  for 
the  term.  The  facts  in  that  case  were  very  similar  to  those  in 
the  present  case,  and  we  are  of  the  opinion  that  the  views  therein 
expressed  by  the  coart  are  correct.  We  are  satisfied  that  the 
accused  designedly  evaded  a  trial.  When  he  did  appear  in  court  it 
was  not  of  his  own  accord  or  through  the  instrumentality  of  his 
sureties,  but  through  that  of  the  sheriff,  under  the  coercive  process 
of  the  court,  which,  resulted,  as  the  record  discloses,  in  an  appear- 
ance (If  it  can  be  properly  so-called),  too  late  to  be  made  effective 
for  the  purposes  of  a  trial  at  that  term. 

We  do  not  think  the  object  of  the  State  in  forfeiting  appearance 
bonds  is  to  enrich  itself,  but  to  bring  parties  who  sign  such  bonds  as 
sureties  to  a  realization  of  the  fact  that  in  doing  so,  they  assume 
actual  responsibilities,  which,  if  not  faithfully  met,  will  result  in 
pecuniary  loss  to  themselves.  It  is  to  impress  upon  those  parties 
that  suretyship  upon  appearance  bonds  is  something  more  than 
a  form.  If  we  were  to  accede  to  the  proposition  that  the  circum- 
stances shown  by  the  evidence  disclose  a  proper  case  for  setting 
aside  the  judgment  of  forfeiture,  there  would  be  no  reason  why  the 
same  condition  of  affairs  should  not  arise  at  the  next  term  of  coart, 
and  the  accused  party  again  trifie  with  the  administration  of  justice. 
The  sureties  in  this  case  evidently  acted  upon  the  mistaken  idea  and 
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conclusion  that  they  had  no  affirmatiye  duty  whatever  devolv- 
iDg  upon  them  in  the  premises. 

It  is  trae,  the  accused  was  in  the  parish  jail  when  the  motion  to 
set  aside  the  judgment  was  made,  but  he  was  there,  as  we  have 
seen,  through  no  act  of  the  sureties,  but  after  he  had  defaulted  upon 
his  appearance  and  the  judgment  of  forfeiture  had  been  rendered. 

We  think  fhe  judgment  appealed  from  was  correct,  and  it  is 
hereby  affirmed. 


No.  12,347. 

Ebmond  H.  Chadwick  and  another  vs.  The  Qulf  States  Land 
and  i20>bovement  company.  * 

A  decree  enjoining  a  person  from  reasserting  title  to  the  property  involved  Is  in 
reality  one  decreeing  the  plalntlfl  to  be  the  owner  of  the  same,  though  It  may 
not  so  declare  In  express  terms.    Heirs  of  Delogny  vs.  Mercer,  43  An.  209. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Thiardy  J. 

George  L.  Bright  for  PlaintifiFs,  Appellants. 


E.  Hotoard  McCaleb  for  Defendants,  Appellees. 


Argaed  and  submitted  Febraary  19,  1897. 
Opinion  handed  down  March  1,  1897. 


Statement  of  the  Case. 

The  plaintiffs  in  this  suit  are  Edmond  H.  Chadwick  and  Mrs. 
Elizabeth  Johnson  (widow  of  William  S.  Oilman) ;  the  defendants 
are  the  Onlf  States  Land  and  Improvement  Company,  and  Domingo 
Negrotto,  Jr. 

The  petition  alleged  on  behalf  of  Mrs.  Oilman  that  she  was,  on 
and  after  the  2lBt  of  March,  1879,  and  up  to  the  8d  of  November, 
1891,  the  owner  of  certain  described  property;  that  she  sold  said 
property  on  the  8d  of  November,  1891,  to  Edmond  H.  Chadwick,  and 
transferred  to  him  all  he*  right,  title  and  interest  in  and  to  the  rents 
and  revenues  of  five  houses  in  said  property,  from  July  27,  1889,  to 
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November  8,  1891,  and  she  represented  in  the  act  of  sale  that  she 
was  seized  of  said  premises  in  fee  simple  and  bad  a  right  to  convey 
the  same,  and  promised  and  obligated  herself  to  deliver  possession 
thereof  to  her  vendee;  that  since  the  21st  of  October,  1891,  and  antil 
the  present  time,  Domingo  Negrotto,  Jr.,  and  the  Qalt  States  Land 
and  Improvement  Company  had  illegally  and  wrongfnlly  taksn  pos- 
session of  said  property  and  had  deprived  the  plaintiffs  of  the  pos  - 
session,  nse  and  benefit  of  the  same  and  continued  to  keep  said 
possession  and  claimed  to  be  the  owners  of  the  same;  that  they  had 
collected  the  rents  of  said  property,  which  had  been  and  were  still  of 
the  value  of  twenty  dollars  per  month ;  the  rents  they  so  collected  from 
27th  July,  1889,  to  November  3,  1891  (between  the  date  they  took 
possession  and  the  date  when  Mrs.  Elizabeth  Johnson  transferred  the 
property  to  Chad  wick),  being  five  hundred  and  sixty -four  dollars  and 
sixty- two  cents,  and  those  from  November  8,  1891,  to  September  6, 
1896,  being  one  thousand  one  hundred  and  sixty  dollars.  The  petition 
alleged,  in  behalf  of  Chadwick,  that  by  the  act  of  sale  from  Mrs. 
Elizabeth  Johnson  (Mrs.  Oilman)  to  him  she  obligated  herself  to 
deliver  said  property  to  him  and  to  put  him  in  possession  thereof ; 
that  he  acquired  the  property  as  stated  in  the  petition  and  acquired 
also  the  right,  title  and  interest  in  and  to  the  rents  and  revenues  of 
the  five  houses  on  the  property  from  July  27,  1889,  to  November  8, 
1891,  the  day  of  his  purchase,  which  rents  then  amounted  to  five 
hundred  and  sixty -four  dollars  and  sixty -two  cents;  that  Domingo 
Negrotto,  Jr.,  and  the  Qulf  State  Land  and  Improvement  Company 
were  further  indebted  to  him  for  the  fruits,  rents  and  revenues  of 
said  property  from  the  day  he  purchased  it  (8d  November,  1891) 
until  they  should  deliver  possession  to  him  at  the  rate  of  twenty  dol- 
lars per  month,  the  sum  due  up  to  8d  September,  1896,  amounting  to 
one  thousand  one  hundred  and  sixty  dollars;  that  he  had  been  dam- 
aged by  the  wilful,  wrongful,  illegal  deprivation  of  his  property  and 
the  violation  of  his  legal  rights  in  the  sum  of  one  thousand  dollars. 
The  allegations  made  by  Mrs.  Elizabeth  Johnson  were  adopted  and 
reiterated.  In  view  of  the  premises,  plaintifFs  prayed  that  there  be 
judgment,  recognizing  that  Mrs.  Elizabeth  Johnson  (Mrs.  Oilman) 
was  the  owner  of  the  property  on  the  21st  of  March,  1879,  when  she 
purchased  it  from  Thomas  Pickles,  up  to  November  3,  1891,  when 
■he  sold  it  to  Chadwick ;  that  Chadwick  is«  now  the  owner  of  the 
same ;  that  judgment  be  rendered  in  solido,  decreeing  that  the  de- 
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fondants  have  no  right,  title  or  interest  in  said  property,  and  order- 
ing them  to  deliver  possession  thereof  to  petitioners  and  pay  them 
toe  sum  of  five  hundred  ond  sixty -four  dollars  and  sixty  cents,  with 
legal  interest  thereon  from  November  8,  1891,  and  the  further  sum 
of  one  thousand  one  hundred  and  sixty  dollars,  with  legal  interest 
from  September  8,  1896  (date  of  judicial  demand) ,  and  the  further 
sum  of  twenty  dollars  per  month,  until  they  deliver  possession  of 
said  property,  and  the  further  sum  of  one  thousand  dollars  with  legal 
interest  from  judicial  demand. 

The  defendants  excepted  to  plaintiff's  demand. 

1.  There  was  a  misjoinder  of  parties,  plaintiff  and  defendant,  in 
the  suit. 

2.  Plaintiffs'  petition  disclosed  no  cause  of  action. 

8.  Plaintiffs  were  estopped  from  prosecuting  the  suit  for  the  rea- 
son that  in  the  case  entitled  ''  Oulf  States  Land  and  Improvement 
Company  vs.  £.  H.  Chadwick,  No.  84,819  of  the  docket  of  the  Civil 
District  Court,  Division  <  C,' "  subsequently  appealed  and  affirmed 
by  the  Court  of  Appeals  for  the  parish  of  Orleans,  all  the  matters 
and  things  herein  involved  were  finally  decided  and  the  judgment 
rendered  in  said  cause  constitutes  the  authority  of  the  thing 
adjudged  and  operates  as  a  perpetual  bar  to  plaintiffs'  demand. 

4.  That  in  the  case  of  £.  H.  Chadwick  vs.  Gulf  States  Land  and 
Improvement  Company,  No.  12,103  of  the  United  States  Circuit 
Court  for  the  Eastern  District  of  Louisiana,  and  No.  405  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Fifth  Circuit  and  Eastern 
District  of  Louisiana,  all  the  matters  and  things  herein  involved 
were  finally  adjudged  against  said  plaintiff,  and  defendants  pleaded 
eaid  judgment  so  rendered  in  said  cause  as  rea  judicata  to  plaintiff's 
demand ;  that  the  court  was  bound  to  give  effect  to  said  judgment  so 
rendered  by  the  United  States  Circuit  Court  of  Appeals  and  recog- 
nize the  validity  of  the  same  under  the  Constitution  and  laws  of  the 
United  States.  The  District  Court  sustained  the  plea  of  <<  res  Judi- 
oata"  and  rejected  the  demand  of  the  plaintiffs.    They  appealed. 

On  January  25, 1892,  the  Gulf  States  Land  and  Improvement  Company  brought 
suit  against  Edmond  Chadwick  In  the  Civil  District  Court  for  tbo  parish  of 
Orleans.  Petitioners  alleged  that  they  were  the  owners  of  the  propercy  In  the 
city  of  New  Orleans  claimed  by  plaintiff.  They  prayed  that  Chadwick  be  cited  to 
appear  and  answer  the  petition ;  that  after  due  proceedings  there  be  judgment  in 
petitioners' favor  protecting  them  in  their  possession  of  the  property,  and  for- 
ever enjoining  the  defendant  from  disturbing  aaid  possession  or  enjoyment  by 
slander,  actual,  intrusive  or  otherwise;  that  their  title  be  recognized  as  valid  and 
that  Chadwick  be  ordered  to  secure  the  cancellation  of  the  inscription  of  his  pre- 
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The  opinion  of  the  court  was  delivered  by 

NiGHOLLS,  0.  J.  We  direct  oar  attention,  first  to  the  judgments 
rendered  by  the  State  courts.  The  action  brought  there  by  the 
plaintiffs,  the  Gulf  States  Land  and  Improvement  Company,  was  one 
known  in  law  as  an  action  of  jactitation  or  slander  of  title. 

Livingston  vs.  Heerman,  9  Martin(0.  S.)*  713,  was  an  action  of  that 
kind.  The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  the 
land  referred  to  in  the  plaintiff's  petition,  and  judgment  having  been 
rendered  accordingly,  defendant  appealed.  On  appeal,  counsel  on 
his  behalf  said:  '^  Defendant,  though  he  had  asserted  his  right  to  the 

tended  title  from  Mrs.  Elizabeth  Gilman.  from  the  raoordi  of  the  ConyeTance 
Office. 

The  defendant,  for  answer,  first  pleaded  the  general  issue.  Farther  answering, 
he  averred,  that  he  purchased  property  from  the  owner  for  seven  hundred  and  fifty 
dollars,  in  entire  good  faith ;  that  prior  to  said  purchase,  and  prior  to  the  execution 
of  any  pretended  deed  to  the  plaintiffs,  he,  defendant,  went  to  Negrotto  for  the 

{)urpose  of  effecting  a  compromise;  that  Negrotto  seemed  favorably  disposed  and 
nformed  him  that  a  compromise  was  generally  effected  on  the  basis  of  one-third 
of  the  assessment  of  the  property ;  that  then  the  defendant  in  good  faith  purchased 
said  property  from  the  owner  thereof  and  returned  again  to  the  said  Negrotto,  fully 
intending  to  arrange  and  compromise  the  matter  with  him  in  an  amicable  manner; 
that  on  his  second  visit  to  Negrotto  he  was  received  In  an  unfriendly  and  uncom- 
promising manner,  and  that  even  after  the  institution  of  the  then  pending  suit  he 
went  again  to  Negrotto.  but  was  unable  to  compromise.  He  averred  that  his  said 
purchase  Hud  the  inscription  thereof  constituted  no  slander  of  title  to  any  prop- 
erty owned  by  the  plaintiffs,  and  he  specially  denied  that  the  plaintiffs  had  been 
damaged  in  any  sum  whatever. 

The  District  Court,  on  the  27th  of  June,  1892,  rendered  Judgment  in  favor  of  the 
plaintiffs  and  against  the  defendant,  ordering,  adjudging  and  deoreeing** that  there 
be  Judgment  in  favor  of  the  plaintiffs,  the  Gulf  States  Land  and  Improvement  Oom- 

f>any,  and  against  the  defendant  Edmond  H.  Chadwlctr,  maintaining  said  plaintiffs 
n  tneir  possession  of  the  propertv,  described  In  their  petition;  enjoining  said 
Edmond  H.  Chadwick  from  dist'irbing  said  possession  by  slander  of  title,  actual, 
intrusive  or  otherwise,  and  directing  that  said  BdmondH.  Chadwick  cause  to  be 
canceled  from  the  records  of  the  conveyance  office  the  inscription  and  registry  of 
his  pretendf^d  title  from  Mrs.  Elizabeth  Gilman  of  the  property  in  question,  other- 
wise that  the  same  be  canceled  at  his  expense."  It  was  further  ordered,  adjudged 
and  decreed  that  said  Edmond  H.  Chadwick  be  condemned  to  pay  to  plaintiffs, 
the  Gulf  States  Land  and  Improvement  Company,  the  sum  of  one  hundred  dollars, 
as  damages  and  costs. 

Defendant  moved  tor  a  new  trial  on  the  following  grounds: 

*'  1.  The  Judgment  was  contrary  to  the  law  and  the  evidence. 

**2.  The  evidence  showed  that  plaintiffs  had  no  title,  and  that  defendant  had  a 
good  title. 

"  3.  No  damages  were  proved  and  no  malice  shown,  and  the  Judgment  for  one 
hundred  dollars  damages  was  erroneous. 

**  4.  The  Judgment  ought  to  have  dismissed  plaintiffs'  suit  and  quieted  defend- 
ant In  his  title,  without  remitting  the  parties  to  further  litigation." 

The  court  refused  the  rehearing,  assigning  as  its  reason  that  **  It  considered 
that  the  issues  presented  in  the  rule  for  a  new  trial  had  been  previously  disposed 
of  and  the  Judgment  rendered  should  remain  undisturbed." 

Defendant  appealed  to  the  Circuit  Court  of  Appeals.  That  court  on  appeal 
amended  the  Judgment  by  allowing  plaintiffs  the  sum  of  two  hundred  and  fifty  dol- 
lars as  damages,  but  otherwise  affirmed  the  Judgment. 

Subsequently,  Edmond  H.  Chadwick  brought  in  the  Circuit  Court  of  the  United 
States,  at  New  Orleans,  a  petitory  action  for  this  property  against  the  Gulf  States 
Land  and  Improvement  Companv. 

On  the  31st  of  May,  1891,  Judgment  was  rendered  in  the  case  in  the  following 
terms: 

"  By  reason  of  the  verdict  of  the  Jury  herein  and  in  accordance  therewith,  it  is 
ordered,  adjudged  and  decreed  that  there  be  Judgment  in  favor  of  the  defendants. 
Gulf  States  Land  and  Improvement  Company,  and  against  the  plaintiff,  E.  H.  Chad- 
wick, dismissing  this  suit  with  costs." 

Plaintiffs  having  appealed  from  this  judgment  to  the  Circuit  Court  of  Appeals, 
the  Judgment  was  by  that  court  affirmed. 


FORTY-NINTH  ANNUAL  REPORTS,  1897.  761 

Chadwlok  vs.  Improvement  Co. 


batture,  does  not  in  his  answer  claim  anything  more  than  to  be  dis- 
missed. He  denied  the  right  of  the  plaintiff  to  the  twenty  thonsand 
dollars  dami^es  for  the  alleged  slander  of  title,  but  does  not  pray  for 
anything  in  his  favor.  It  is  then  most  incorrect  and  unfounded  on 
the  part  of  the  plaintiff's  counsel  to  say  that  if  the  jury's  verdict 
could  have  warranted  it,  judgment  might  have  been  awarded  in  favor 
of  the  defendant,  to  recover  that  which  he  does  not  pray  may  be 
granted  him  *  *  •  for  these  reasons  the  court,  disregarding  all 
which  occurred  at  the  trial,  ought  to  decree  that  the  defendant  (Heer- 
man),  as  is  prescribed  by  the  PartidaSf  shall  bring  his  suit  within  a 
specified  time  for  the  purpose  of  ascertaining  by  the  judgment  of  a 
competent  tribunal  his  rights  to  the  property  of  which  he  has  asserted 
himself  to  be  the  owner."  Mr.  Justice  Porter,  as  the  organ  of  the 
Supreme  Court,  commenting  on  the  position  taken,  said:  '' It  is 
contended  by  the  law  in  virtue  of  which  this  action  is  brought,  the 
only  judgment  which  the  court  can  pronounce  is  to  decree  that  Heer- 
man  shall  bring  suit.  Little  can-  be  gathered  from  the  books  as  to 
the  particular  practice  adopted  in  Spain,  in  cases  of  this  kind.  The 
law,  par.  3,  title  2,  146,  declares  that  no  person  can  -be  compelled  to 
bring  suit  except  in  particular  cases,  wherein  the  judge  may  by  law, 
oblige  him  to  do  it ;  as  when  a  man  publicly  says  that  another  is  his 
slave,  etc.  In  these  and  like  cases  the  person  Injured'  may  petition 
the  judge  to  oblige  the  defamer  to  bring  suit  and  prove  what  he  has 
said  or  to  retract  or  to  make  such  reparation  as  the  judge  shall  deem 
just;  if  he  refuses  to  bring  the  suit  the  party  aggrieved  shall  be  for- 
ever absolved  from  the  charge  made  against  him. 

"  The  law  applies  according  to  the  Spanish  authority  to  defama- 
tion respecting  property,  as  well  as  person,  and  that  whether  it  be 
movable  or  immovable.  Gregorio  Lopez  on  the  above  cited  law  No. 
2;  Elizando  Practico  Universal,  Vol.  2,  p.  136.  Now  when  a  suit  is 
commenced  like  the  present  is  the  defendant  should  do  one  of  two 
things,  either  deny  that  he  has  said  so,  which  would  amount  to  a 
waiver  of  title,  or  admit  the  accusation,  and  aver  his  readiness  to 
bring  the  suit.  In  the  first  alternative  this  court  would  proceed  to 
try  the  fact  whether  he  had  defamed  the  title  or  not,  and  give  dam- 
ages accordingly.  In  the  second  they  would  order  suit  to  be  com- 
menced. This  it  appears  to  me  is  the  regular  course.  The  object 
of  this  law  was  to  protect  possession ;  to  give  it  the  same  advantages 
when  disturbed  by  slander  as  by  actual   intrusion.    To  force  the  . 
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defamer  to  bring  Bait  and  throw  on  him  the  burden  of  provinfir  what 
he  asserted.  If  this  course  had  been  pursued  here,  Heerman  would 
have  been  directed  to  bring  suit  (In  the  language  of  the  law)  to 
prove  what  he  said ;  and  the  plaintiff  relying  on  possession  would 
have  been  maintained  in  it  until  a  better  right  was  shown.  Instead 
"Of  doing  this  he  has  chosen  to  maintain  the  truth  of  what  he  has 
•averred  by  setting  forth  his  title  in  the  answer  and  averring  it  to  be 
.a  better  one  than  the  plaintiff's.  Having  done  so  I  think  the  court 
can  examine  it  as  well  in  that  answer  as  if  set  forth  in  a  petition ;  it 
is  only,  in  fact,  anticipating  the  order  which  the  court  must  have 
given,  and  coming  forward  at  once  with  that  title  which  the  court 
would  have  directed  him  to  produce  in  another  suit.  His  adopting 
this  course,  at  his  own  choice,  can  not  change  the  mode  in  which  the 
proof  must  be  adduced ;  he  must  make  out  his  title  alleged  and  can 
not  take  from  the  plaintifiF  the  advantage  which  he  derives  from  his 
possession  by  varying  the  form  in  which  he  has  thought  proper  to 
make  good  his  claim  to  the  premises.  If  it  should  appear  that  he 
has  a  title  for  the  premises,  I  have  no  doubt  that  we  can  decree  that 
he  has  not  slandered  the  plaintiff's  title ;  that  he  has  a  better  one ; 
and  that  such  decision  would  form  res  judicata  as  to  their  titles  in 
virtue  of  which  the  defendant  can.  at  any  time,  take  possession  by 
an  action  to  that  effeot,  for  it  is  not  necessary  to  enable  this  court  to 
pronounce  on  title  that  there  must  be  a  prayer  to  be  put  in  posses- 
sion. If  the  plaintiff  succeeds  we  can  declare  that  the  defendant 
has  failed  to  produce  a  title ;  that  the  plaintiff  be  preserved  in  the 
quiet  enjoyment  of  his  property  and  the  defendant  be  enjoined  from 
"reasserting  this  title  to  it.  This  case  differs  little  from  the  case  of 
Oravier  vs.  The  Corporation  of  New  Orleans,  except  that  tres- 
pass as  well  as  slander  was  alleged  there.  But  if  this  point  was 
doubtful,  I  should  have  a  great  reluctance  to  send  the  parties  back 
on  a  mere  matter  of  form  to  travel  over  the  same  ground  again. 
.Interest  reipublicsB  ut  sit  finis  litium.  And  never  did  the  maxim 
have  a  more  proper  application  than  in  the  cases  which  have  grown 
out  of  this  subject."  The  court  affirmed  the  judgment  appealed 
from. 

Mr.  Justice  Matthews,  in  concurring  in  the  opinion,  said :  '*  The 
law  on  which  this  action  is  founded  authorizes  a  judgment  requiring 
■and  compelling  a  person  who  speaks  against  the  title  of  a  bona  ftde 
possessor,  by  asserting  a  right  in  himself,  either  to  desist  from  such 
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assertions  or  to  bring  suit  in  support  of  his  alleged  claim  for  the 
purpose  of  opposing  his  title  to  that  of  the  possessor,  in  order - 
that  the  respective  claims  may  be  finally  settled  according  to  law 
and  justice.  If  the  pleadings  in  the  present  suit  do  place  the  defend- 
ant in  a  situation  similar  to  that  which  he  would  hold  in  an  action 
which  he  might  be  compelled  to  institute,  I  can  see  no  good  reason 
for  delaying  a  final  judgment  in  the  case,  and  that  such  is  his  situa- 
tion, I  agree  in  opinion  with  Judge  Porter.''  This  case,  as  well  as 
the  action  referred  to,  was  brought  to  the  attention  of  the  Supreme 
Court  in  Proctor  vs.  Richardson,  11  La.  188,  and  though  the  absolute 
judgment  of  the  District  Court  in  favor  of  the  plaintiff  was  reversed, 
for  the  reason  that  the  defendant  filed  no  answer,  and  did  not  set 
forth  the  title  of  his  children  or  the  grounds  of  their  alleged  preten- 
sions, and  because  the  defendant,  the  father,  was  not  the  proper 
defendant  in  the  case,  as  he  had  interests  confiicting  with  th6se  of 
his  children,  it  is  clear  that  the  court  approved  the  bpinion  in  Living- 
ston vs.  Heerman,  that  a  defendant  may  well  set  forth  his  title  in 
his  answer  and  the  court  proceed  to  adjudiate  upon  the  relative  titles 
without  the  necessity  of  a  new  suit.  The  court  remarked  that  actions 
of  the  kind  were  of  rare  occurrence  in  Louisiana,  but  that  statement 
was  made  in  1887.  The  action,  with  its  rules,  is  one  familiar  to  the 
bar  and  bench.     (See  Dalton  vs.  Wickliffe,  85  An.  355.) 

We  think  that  an  examination  of  the  pleadings  of  the  plaintiff  and 
defendants  in  the  original  suit  in  the  Civil  District  Court  fully 
sustain  the  District  Court  in  declaring,  in  refusing  Chad  wick's 
motion  for  a  new  trial,  that  the  idea  which  he  entertained  that 
the  judgment  as  rendered  remitted  the  parties  to  further  litigation 
was  unfounded,  and  that  the  issues  referred  to  in  the  motion 
had  been  definitely  disposed  of.  The  defendant  was  well  aware, 
as  his  mocion  showed,  that  he  had  advanced  his  own  title  in 
his  pleadings,  for  he  complained  of  the  judgment  that  it  had  not 
"  quieted  him  in  his  title."  Defendant  in  his  pleadings  set  out  fully 
his  own  title  and  attacks  that  set  up  by  the  plaintiff  and  joined  issue 
with  the  latter  as  to  his  right  to  be  accorded  the  judgment  he 
prayed  for.  We  are  of  the  opinion,  as  was  the  District  Court  which 
rendered  the  decree,  that  the  parties  went  to  trial  in  that  case  upon  the 
strength  and  merits  of  their  respective  titles,  and  that  the  judgment 
rendered  definitively  closed  all  futare  discussion  as  to  the  owner- 
ship of  the  property.     It  maintained  the  Gulf  States  Land  and  Im- 
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provement  Company  in  their  poBsesBion  and  enjoined  Chad  wick  from 
diBtarbin^;  said  posBession  by  slander  of  title,  actual  intrusion  or 
otherwise ;  in  other  words,  it  restrained  him  from  thereafter  ever 
reasserting  the  title  he  had  set  up  in  his  pleadings.  A  decree  enjoin* 
ing  a  person  from  reasserting  title  to  the  property  involved  is,  in 
reality,  one  decreeing  the  plaintiff  to  be  the  owner  of  the  same, 
thongh  it  may  not  so  declare  in  express  terms  (Heirs  of  Delogny  vs. 
Mercer,  43  An.  209) .  If  our  interpretation  of  the  judgment  of  the 
District  Court,  pleaded  as  res  Judicata,  be  correct,  the  effect  of  the 
plea  extended  to  Ohadwick's  vendor  as  well  as  to  himself  (Gath  vs. 
Broussard  &  Martin,  49  An.         ). 

The  conclusions  which  we  have  reached  as  to  effect  of  the 
judgments  in  the  State  court  render  unnecessary  any  expression 
of  opinion  as  to  those  of  the  courts  of  the  United  States. 

For  the  reasons  herein  assigned,  it  is  ordered,  adjudged  and 
decreed  that  the  judgment  appealed  from  be  and  the  same  is  hereby 
affirmed. 


No.  12,889. 
49  764|     State  of  Louisiana   bx   bbl.    Louis   P.    Paquet  vs.    Gabriel. 
149^^;  Fernandez,  Judge    op   the    Second  City   Court   op    New 
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Attorneys  at  law  are  subject  to  the  license  tax  for  practising  their  professions 
imposed  by  municipal  authorities  and  by  the  State.  The  license  authorizing 
them  in  the  first  instance  to  pursue  their  profession  is  an  evidence  of  character 
and  capacity,  and  carries  with  it  no  exemption  from  taxation  by  license  tax* 
The  profession  has  no  special  privilege  from  that  of  other  occupations. 

Act  No.  119  of  1882  authorizes  municipal  corporations  to  avail  themselves  of  the 
remedies  provided  by  the  State  for  the  collection  of  State  taxes.  Act  150  of 
1892  authorizes  any  court  having  jurisdiction  of  the  amount  to  issue  a  rule 
against  the  person  owing  a  license  tax,  accompanied  by  an  injunction  restrain- 
ing the  carrying  on  the  occupation  until  the  license  tax  is  paid,  and  to  punish 
for  contempt  a  violation  of  the  restraining  order. 

The  Second  City  Court,  therefore,  had  jurisdiction  of  the  amount  and  was  empow- 
ered to  issue  the  rule,  give  judgment  for  the  amount,  issue  the  restraining 
order,  and  to  punish  as  in  contempt  its  violation. 


0 


N  application  for  Writs  of  Certiorari  and  Prohibition. 


Louis  P.  Paquet,  in  propria  persona,  and  ThonuLS  F.  Maker  (B.  G. 
Cobb  of  Counsel) ,  for  Relator. 
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Ckibriel  Fernandez,  Jadge,  in  propria  persona,  and  W,  B,  fifommer- 
villcy  AsBiBtant  City  Attorney,  for  Respondent. 


Submitted  on  briefs  January  18,  1897. 
Opinion  handed  down  Febraary  1,  1897. 
Rehearing  refused  March  15,  1897. 


The  opinion  of  the  court  was  delivered  by 

McEnbby,  J.  The  relator  is  an  attorney  at  law.  The  city  of  New 
Orleans  proceeded  against  him  by  rule,  to  enforce  the  payment  of  a 
license  tax  for  practising  his  profession  within  the  corporation,  under 
Sec.  18  of  Act  No.  150  of  1890,  and  the  ordinance  of  the  city  of  New 
Orleans  in  pursuance  thereof. 

The  rule  was  accompanied  by  a  prayer  for  an  injunction  against 
the  relator,  to  compel  him  to  cease  pursuing  his  profession  until  he 
paid  the  license  tax.  There  was  no  appearance  made  by  defendant, 
and  the  rule  was  made  absolute,  and  a  Judgment  rendered  against 
him  for  the  amount  of  the  license  tax,  and  a  restraining  order 
was  issued,  forbidding  defendant  from  pursuing  the  occupation 
of  lawyer  until  he  paid  the  tax.  The  restraining  order  was  violated. 
A  rule  was  issued  against  him  for  contempt  of  court,  and  he  was 
adjudged  guilty.  To  this  rale  the  defendant  filed  aa  exception, 
alleging  that  he  is  an  officer  of  the*coart,  and  can  not,  by  the  mode 
and  manner  of  procedure  in  this  case,  be  deprived  of  the  privilege 
of  practising  his  profession.  That  the  proceedings  against  him  are 
unconstitutional,  null  and  void ;  that  being  an  officer  of  the  courb  his 
occupation  is  not  subject  to  taxation ;  that  the  functions  of  the  court 
are  purely  judicial,  and  it  can  not  constitute  itself  a  license  collec- 
tor; that  any  law  which  authorizes  plaintiflf's  imprisonment,  under 
said  proceedings,  is  unconstitutional;  that  the  court  is  without 
authority  to  punish  for  contempt  under  the  proceedings  taken 
against  him,  as  there  is  no  law  conferring  jurisdictioa  upon  the 
city  courts  to  punish  for  contempt. 

The  refutation  of  defendant's  exception  will  require  no  extended 
argument.  Lawyers  have  no  more  privileges  than  other  citizens  in 
the  pursuit  of  their  profession.  The  license  to  practise,  granted  to 
them  under  the  law  to  pursue  the  profession  of  attorney,  is  only  an 
evidence  of  character,  fitness  and  ability.     The  privilege  of  pursuing 
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the  profeBslon  carries  with  it  no  exemption  from  the  duties  of  citi* 
zenship,  the  sharing  with  others  the  expense  of  government,  both 
State  and  municipal.  If  there  is  one  thing  more  than  any  other 
which  should  impress  itself  upon  the  profession,  it  is  the  duty  to  aid 
and  assist  in  the  execution  of  the  laws,  and  to  bear  the  just  propor- 
tion  of  expenses  to  make  the  government  a  vigorous  and  healthy 
instrumentality  in  the  preservation  of  society  and  the  protection  of 
all  citizens,  in  all  their  rights  and  in  the  pursuit  of  their  occupations. 

Act  119  of  1882  confers  upon  municipal  authorities  the  right  to 
pursue  all  remedies  provided  for  the  collection  of  State  taxes,  then 
in  existence  or  thereafter  to  be  enacted. 

Act  150  of  1890,  Sec.  18,  authorizes  the  pursuit  of  a  delinquent 
license  payer  by  rule,  and  the  accompanying  of  the  same  by  injunc- 
tion to  restrain  the  party  who  owes  the  license  from  pursuiog  his 
occupation  until  the  license  is  paid.  And  it  authorizes  any  court  of 
competent  jurisdiction  to  entertain  the  rule,  and  to  punish  for  con- 
tempt the  violation  of  the  restraining  order.  The  city  court  had 
jurisdiction  of  the  amount,  and  was  vested  with  full  power  to  enter 
judgment  against  the  defendant  for  the  amount,  and  to  restrain  the 
pursuing  of  his  occupation  until  he  pays  the  license  tax.  Having 
issued  a  restraining  order  within  its  jurisdiction,  the  court  had  the 
right  to  treat  its  violation  as  contempt  of  its  authority  and  to  punish 
the  same. 

The  provisional  orders  herein  issued  are  set  aside  and  the  relief 
prayed  for  denied. 


No.    12,412. 
State  of  Louisiana  vs.  Nicholas  Krabmeb. 

19-7661  ^'^  »^^»- 

ig6__^l    The  court  again  affirms  tbat  on  the  question  of  the  exceptions  reserTed  by  the 
40    766,         counsel  of  the  accused,  the  bills  brought  up  and  the  statement  of  the  trial  Judge 

^^r- must  control  us  on  the  appeal.    State  vs.  Romero,  5  An.  24 ;  State  vs.  Lacombet 

,49      76V         iaAn.195. 

iM     Mi  On  the  Mebits. 

'   ^    ^fi&  ^'  ^  person  being  in  possession  of  his  mental  faculties  voluntarily  gets  Into  a  fit 

1_ zl        of  drunkenness,  and  during  such  drunkenness  commits  a  homicide  under  a 

diseased  mental  condition  occasioned  by  the  same,  he  can  not  set  up  said  dis- 
eased mental  condition  as  an  excuse  for  his  act. 
In  order  that  a  man  should  stand  excused  for  a  homicide  committed  dui^Ing  drunk- 
enness, and  while  in  a  diseased  mental  condition,  the  diseased  mental  condi- 
tion-which  excuses  the  homicide  should  be  able  to  be  successfully  urged  as 
an  excuse  for  the  act  of  getting  drunk. 
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It  18  A8  possible  for  an  Insane  man  to  get  jdranlc  as  a  sane  man.  The  addition  of 
drunkenness  to  insanity  does  not  withdraw  from  such  person  the  protection 
doe  to  Insanity,  but  when  such  a  person  commits  a  homicide  during  drunken- 
ness  reliance  must  be  placed  upon  the  original  insanity  itHelf,  not  the  subse* 
quent  drunkenness. 

A  PPEAL  from    the   Criminal  District  Ooart   for  the  Parish    of 
i\    Orleans.     Baker,  J. 


M,  J,  Cunningham,   Attorney  General,  and  A.  H,  Marr,  District 
Attorney,  for  PlaintifP,  Appellee. 


Biul  W.  Mount  and  James  WiUdnaon  for  Defendant,  Appellant. 


Submitted  on  rale  for  prodaction  of  instructions  February  15, 1897. 
Opinion  handed  down  March  1,  1897. 


On  Rule. 

Submitted  on  briefs  March  6,  1897. 
Opinion  handed  down  March  15,  1897. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  relator  seeks  by  this  application  to  compel  the 
clerk  of  the  Criminal  District  Court  to  transmit  the  request  made  of 
the  lower  court  on  behalf  of  the  accused,  to  give  certain  instructions 
to  the  jury  that  tried  him.  The  relator's  petition  alleges  that  these 
instructions  were  asked,  refused  and  exceptions  reserved  to  the  re- 
fusal. 

The  return  of  the  clerk,  in  which  the  judge  joins,  is  that  but  one  bill 
was  reserved,  which  we  find  in  the  record. 

The  judge  states  besides  that  although  no  bill  was  reserved  other 
than  that  signed,  he  offered  to  counsel  to  sign  a  bill  reserving  all  the 
exceptions  the  counsel  claims  to  have  reserved,  but  he  did  not  avail 
of  this  offer.  We  find  in  the  record  but  one  bill  and  the  statement  of 
the  judge,  that  bill  exhibits  the  only  point  reserved. 

We  have  often  had  occasion  to  observe  that  we  must  be  guided  on 
questions  of  the  character  raised  here,  by  the  bills  we  find  in  the 
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record  and  the  statement  of  the  judge.     We  maet  apply  that  rale  in 
this  case. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  relator's 
application  be  denied  and  oar  previous  order  on  his  petition  be  set 
aside* 

On  the  Merits. 

NiCHOLLS,  G.  J.  Defendant  having  been  indicted  for  the  murder 
of  Mary  Oooney  and  the  jury  which  tried  him  having  returned  a 
verdict  of  guilty  without  capital  punishment,  he  was  sentenced  by 
the  court  to  hard  labor  for  life  in  the  State  penitentiary.  From  that 
sentence  he  has  appealed. 

He  relies  upon  the  following  bill  of  exception : 

*^  Be  it  remembered  that  on  the  trial  of  this  cause  a  number  of 
witnesses  having  testified  before  the  jury  that  the  accused  Nicholas 
Kraemer  had  from  his  boyhood  to  the  present  time  been  considered 
by  his  associates  as  light  minded  and  had  been  known  by  the  soubri- 
quet of  '  Crazy  Nick ; '  that  the  drinking  of  liquor  seemed  to  put 
him  in  a  frenzy;  that  he  had  previous  to  the  time  of  the  homicide 
been  a  steady  drinker  and  on  the  morning  of  the  homicide  he  had 
come  home  after  a  night's  absence  at  8:30  a.  h.,  terribly  intoxi- 
cated; that  he  had  called  for  his  Sunday  clothes  and  taking  them 
into  the  yard  chopped  them  up  with  a  hatchet  into  little  pieces  mut- 
tering, and  when  deceased  tried  to  get  him  to  desist,  threatened  her 
life  with  a  hatchet;  that  it  was  further  shown  that  three  hours  later 
he  was  seen  in  the  back  yard  of  a  grocery  near  by  shrieking ;  that  at 
about  the  time  of  the  homicide,  12:30  p.  M.,he  returned  to  the  house 
walking  straight  and  went  in  to  sit  down  to  dinner  with  the  deceased 
alone,  from  which  place  he  came  out  and  was  seen  bareheaded 
walking  rapidly  and  straight  away  from  place  where  deceased 
had  been  left  with  her  throat  cut  and  that  when  arrested  was  walk- 
ing erectly  with  a  staring  look  in  his  eyes;  that  he  had  taken  a  ten- 
year- old  boy's  hat  and  put  it  on  his  head  and  when  questioned, 
refused  to  answer,  and  it  having  been  urged  on  his  behalf  by  iiis 
counsel  on  the  trial  that  if  the  killing  of  the  deceased  had  been  done 
by  accused,  it  was  done : 

<<  1.  Because  he  was  insane  and  was  not  responsible  for  his  acts. 
'*  2.  Because  such  insanity,  though  possibly  slight,  was  enhanced  and 
made  dangerous  and  homicidal  by  the  use  of  liquor,  which  acted  as  a 
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poison  to  the  mental  disease  of  said  accosed,  and  that  there  was  n& 
motive  for  said  act. 

'*  3.  Because  all  the  symptoms  described  in  said  testimony  as  to 
accused  showed  that  such  insanity  or  low  order  of  intelligence  was 
aggravated  into  homicidal  mania  by  delirium  tremens^  from  which  he 
was  sufTering  at  the  time  it  is  claimed  he  killed  Mrs.  Oooney,  the 
deceased. 

''  And  on  the  part  of  the  defence,  counsel  having  requested  the 
court  to  charge  the  jury  as  per  the  written  request  set  forward  and 
numbered  and  made  a  part  of  this  bill  of  exceptions,  and  the  court 

having  failed  to  charge  Nos. in  said  charge  requested,  and  the 

said  court  moreover  having  failed  to  charge  as  to  request  Nos. , 

and  the  said  court  having  moreover  charged  that  any  temporary 
insanity  the  result  of  drunkenness  will  not  excuse  crime,  and  that 
only  permanent  insanity  the  result  of  drunkenness  will  excuse  crime, 
or  in  words  of  similar  import  or  effect,  and  the  said  counsel  for 
cacused  having  thereupon,  before  the  jury  retired,  taken  the  within 
bill  of  exceptions : 

^*  1.  To  the  faUure  of  the  court  to  charge  as  requested. 

"2.  To  the  refusal  of  the  court  to  charge  as  requested. 

*'  3.  To  the  charge  of  the  court  to  the  jury  as  herein  stated. 

''  Counsel  for  the  accused  now  having  submitted  this  bill  of  excep* 
tions  to  the  District  Attorney,  now  tenders  the  same  to  this  Honora- 
ble Court  for  its  approval  and  signature. 

'<  By  the  Court.  The  jury  were  charged  fully  as  to  the  law  of 
insanity,  whether  brought  about  by  intoxication  or  other  causes. 
The  jury  were  instructed  that  temporary  insanity  produced  by  undue 
indulgence  in  spirituous  liquors  furnished  no  excuse  for  homicide  or 
other  crime,  but  that  fixed  insanity  did.  As  to  special  request  No.  6» 
they  were  further  instructed  that  delirium  tremensy  or  fixed  insanity ,^ 
formed  an  excuse  for  the  act  provided  the  party  was  not  intoxicated 
at  the  time.  My  idea  of  the  law  is,  that  if  the  mental  condition  of 
the  accused  is  the  remote  consequence  of  antecedent  drunkenness, 
then  he  is  not  responsible,  but  that  if  his  act  takes  place  in  a  fit  of 
intoxication,  and  is  the  immediate  result  of  it,  then  he  is.  In  my 
charge  I  endeavored  to  give  the  jury  all  the  law  applicable  to  the 
case." 

The  sixth  special  charge  referred  to  in  the  bill  of  exception  reads, 
as  follows : 
49 
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<<  Delirium  tremena,  although  the  result  or  conseqaenee  of  conUnaal 
drunkenness,  is  insanity  or  a  diseased  state  of  mind,  and  effects 
responsibility  for  crime  in  the  same  way  as  insanity  produced  by  any 
•other  cause.  Delirium  tremens  like  insanity,  if  it  deprives  a  man  of 
capacity  of  knowing  right  from  wrong,  saves  him  from  any  criminal 
responsibility  for  his  acts." 

The  charge  given  by  the  court  is  not  in  the  record,  so  that  we  can 
not  test  the  propriety  of  a  particular  portion  of  it  by  reference  to  it. 
The  only  way  in  which  we  come  to  a  knowledge  of  any  part  of  it  is 
through  the  statement  made  by  the  court  itself  at  the  foot  of  the  bill 
-of  exceptions. 

The  recitals  of  the  bill  as  to  what  the  testimony  in  the  case  showed 
afford  us  no  aid  in  passing  upon  the  question  before  us,  as  the  testi- 
mony was  directed  to  the  establishment  of  issues  of  fact,  the  conclu- 
sions as  to  which  were  to  be  disposed  of  and  were  disposed  of  by  the 
jury.  What  those  conclusions  were,  upon  the  different  issues  raised, 
we  do  not  know.  We  know  only  the  result  reached  in  their 
verdict.  Whether  the  accused,  as  a  fact,  was  at  the  time  of  the 
homicide  insane  or  not,  we  do  not  know,  nor  do  we  know,  if  insane, 
whether  he  was  at  that  time  suffering  from  delirium  tremens.  The 
instructions  asked  seemed  to  have  assumed  that  the  nature,  causes 
and  consequences  of  delirium  tremens  were  fixed  facts,  known  to  and 
to  be  announced  by  the  court  to  the  jury,  and  to  have  further 
■assumed  as  a  fact  that  accused  at  the  time  of  the  homicide  was  under 
its  influence  and  effects.  Those  matters  were  matters  under  expert 
and  other  evidence  in  the  case,  to  be  determined  by  the  Jury. 

The  doctrine  with  reference  to  drunkenness,  in  relation  to  crime, 
is  thus  stated  by  Bishop : 

'^  If  a  man  intending  one  wrong  accomplishes  another,  he  is  pun- 
ishable for  what  is  done,  though  not  intended  except  where  a  specific 
intent  in  distinction  from  mere  general  malevolence  or  carelessness 
is  an  essential  element  in  the  particular  crime.  The  law  deems  it 
wrong  for  a  man  to  cloud  his  mind  or  excite  it  to  evil  action  by 
the  use  of  intoxicating  drinks ;  and  one  who  does  this,  then,  moved 
by  the  liquor  while  too  drunk  to  know  what  he  is  about,  performs 
what  is  ordinarily  criminal,  subjects  himself  to  punishment;  for  the 
wrongful  intent  to  drink  coalesces  with  the  wrongful  act  done  while 
drunk  and  makes  the  act  complete  "  (Bishop's  Grim.  Law,  6th  Edi- 
tion, Chapter  XXVII,  par.  397). 
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The  common  law  has  always  regarded  drunkenness  as  beuii?  in  a 
certain  sense  criminal.  Since,  therefore,  a  man  who  intends  one 
wrong  and  does  another  of  the  indictable  sort  is  pnnishable  even 
when  the  wrong  intended  wonld  not  be  so  if  actually  done,  voluntary 
drunkenness  supplies  in  ordinary  cases  the  criminal  intent.  Thus 
when  a  man  voluntarily  becomes  drunk  that  is  the  wron«:ful  intent, 
and  if,  while  too  far  gone  to  have  any  further  intent,  he  does  a 
wrongful  act,  the  intent  to  drink  coalesces  with  the  act  done  while 
drunk,  and  for  this  combination  of  act  and  intent  he  is  liable  crimi- 
nally. It  is  therefore  a  legal  doctrine,  applicable  in  ordinary  cases, 
that  voluntary  drunkenness  furnishes  no  excuse  for  crime  committed 
under  its  influence.  It  is  so  even  when  the  intoxication  is  so  extreme 
as  to  make  the  person  unconscious  of  what  he  is  doing,  or  to  create- 
a  temporary  insanity  (Bishopj  pars.  899  and  400).  The  author  refer- 
ring to  limitations  of  the  doctrine  says : 

'*  The  law  holds  men  responsible  for  the  immediate  consequences 
of  their  acts,  but  not  ordinarily  so  for  those  more  remote.  If,  there- 
fore, one  drinks  so  deeply  or  is  so  affected  by  the  liquor  that  for  the 
occasion  he  is  oblivious  or  insane,  he  is  still  punishable  for  what  of 
evil  he  does  under  the  influence  of  the  voluntary  drunkenness.  But 
if  the  habit  of  drinking  has  created  a  flxed  frenzy  or  insanity, 
whether  permanent  or  intermittent,  as  for  instance  delirum  tremenaj 
it  is  the  same  as  if  produced  by  any  other  cause  excusing  the  act. 
For  whenever  a  man  loses  his  understanding  as  a  settled  condition 
he  is  entitled  to  legal  protection  equally,  whether  the  loss  be  occa- 
sioned by  his  own  misconduct  or  by  the  dispensation  of  Providence  " 
(Bishop,  par.  406). 

Referring  to  cases  requiring  speciflc  intent  the  author  says : 

''  It  is  plain  that  when  the  law  requires  as  it  does  in  some  offences 
a  speciflc  intent  in  distinction  from  mere  general  malevolence  t  o 
render  a  person  guilty,  the  intent  to  drink  and  drunkenness  follow- 
ing can  not  supply  this  speciflc  intent.  Thus  drunkenness  as  we 
have  seen  does  not  incapacitate  one  to  commit  either  murder  or 
manslaughter  at  the  common  law ;  because  to  constitute  either  the 
speciflc  intent  to  take  life  need  not  exist,  but  general  malevolence 
is  sufficient.  But  where  murder  is  divided  by  statute  into  two  de- 
grees and  to  constitute  it  in  the  flrst  degree,  there  must  be  the 
speciflc  intent  to  take  life^this  speciflc  intent  does  not,  in  fact, 
exist,  and  the  murder  is  not  in  this  degree,  where  one  not  meaning 
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to  commit  a  homicide  becomes  so  drank  as  to  become  incapable  of 
intending  to  do  it;  and  then  in  this  condition  kills  a  man.  In  snch  a 
case  the  conrts  hold  that  the  offence  of  murder  is  only  in  the  second 
degree.  This  doctrine  does  not  render  it  impossible  for  one  to  com- 
ndt  morder  in  the  first  degree  while  dmnk.  If  he  resolves  to  kill 
another,  then  drinks  to  intoxication  and  then  kills  him,  the  murder 
is  of  the  first  degree,  because  in  this  case  he  did  specifically  intend 
to  take  life.  And  a  man  though  dmnk,  may  not  be  so  drunk  as  to 
exclude  the  particular  intent.  Drunkenness  short  of  the  extreme 
point,  therefore,  will  not  reduce  the  murder  to  the  second  degree." 
Bishop,  pars.  410,  401. 

'*  There  are  cases  not  requiring  a  specific  intent  where  the  precise 
state  of  the  prisoner's  mind  is  under  special  circumstances  important. 
Not  conflicting  with  what  has  been  previously  laid  down,  it  is  pretty 
well  settled  that  there  are  circumstances  on  which  evidence 
of  intoxication  may  be  properly  received  to  reduce  a  homicide 
to  manslaughter.  Some  judges  seem  not  willingly  to  yield  this 
point,  but  the  better  opinion  is  that  if,  for  instance,  the  question  is 
whether  the  kUling  arose  from  a  provocation  which  was  given  at  the 
time,  or  from  previous  malice,  evidence  of  the  prisoner's  having 
been  too  drunk  to  carry  malice  in  his  heart  may  be  admitted.  And 
the  consideration  is  not  to  be  withheld  from  the  jury  that  his  drunk- 
enness may  render  more  weighty  the  presumption  of  his  having 
yielded  to  the  provocation  rather  than  to  the  previous  malice, 
because  of  the  fact  that  the  passions  of  a  drunken  man  are  more 
easily  aroused  than  those  of  a  sober  one.  This  doctrine  differs  from 
the  untenable  one  that  drunkenness  excuses  or  palliates  passion  or 
malice.  So  intoxication  is  relevant  to  the  question  whether  expres- 
sions used  by  a  prisoner  sprang  from  a  deliberate  evU  purpose,  or 
were  the  mere  idle  words  of  a  drunken  man.  This  evidence,  more- 
over, assists  in  determining  whether  a  defendant  acted  under  the 
belief  that  his  property  or  person  was  about  to  be  attacked." 

In  Haile  vs.  The  State,  11  Humph.  154,  it  was  said  that  when  the 
question  was  what  was  the  actual  mental  state  of  the  perpetrator  at 
the  time  the  act  was  done,  whether  it  was  one  of  deliberation  and 
premeditation,  then  it  was  competent  to  show  any  degree  of  intoxica- 
tion that  might  exist,  in  order  that  the  jury  might  judge,  in  view  of 
such  intoxication,  in  connection  with  all  the  other  facts  and  circum- 
stances, whether  the  act  was  premeditatedly  and  deliberately  done. 
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The  court,  however,  said  that  when  the  qnestioii  was  whether  drank- 
enness  oonld  be  taken  into  consideration  in  determining  whether  a 
party  be  goilty  of  mnrder  in  the  second  degree,  the  answer  mast  be 
that  it  can  not.  It  was  further  said  that  the  law  implied  malice  from 
the  manner  in  which  the  killing  was  done  or  the  weapon  with  which 
the  blow  was  stricken.  In  such  cases  it  is  mnrder,  though  the  per- 
petrator was  drank.  And  no  degree  of  dronkenness  will  ezcnse  in 
each  case,  unless  by  means  of  drunkenness  an  habitual  or  fixed 
madness  is  caused. 

"  The  law  in  such  cases  does  not  seek  to  ascertain  the  actual  state 
of  the  perpetrator's  mind,  for  the  fact  from  which  malice  is  implied 
having  been  proved,  the  law  presumes  its  existence  and  proof  in 
opposition  to  this  presumption  is  irrelevant  and  inadmissible. 
Hence,  a  party  can  not  show  that  he  was  so  drunk  as  not  to  be  cap- 
able of  entertaining  a  malicious  feeling.  The  conclusion  of  law  is 
against  him." 

In  a  note  to  Bishop,  par.  400,  Lord  Ooke  is  quoted  as  saying  that 
although  he  who  is  drunk  is  for  the  time  non  compos  mentis^  yet  this 
drunkenness  did  not  extenuate  his  act  or  offence,  nor  turn  to  his 
avail,  but  it  is  a  great  offence  in  itself,  and  therefore  aggravates  his 
offence.  The  author  adds  that  it  is  not,  however,  strictly  true  that 
drunkenness  aggravates  a  crime;  it  simply  furnishes  no  excuse 
(quoting  Mclntyre  vs.  People,  88  111.  514) . 

Drunkenness  in  its  relation  to  crimes  has  been  considered  a  num- 
ber of  times  by  this  court.  Among  the  cases  bearing  upon  the  sub- 
ject, we  note  State  vs.  Mullen,  14  An.  570 ;  State  vs.  Ooleman,  27 
An.  602;  State  vs.  Watson,  31  An.  870;  State  vs.  Willis,  48  An.  407; 
State  vs.  Ashley,  45  An.  1086;  State  vs.  Hill,  46  An.  27. 

We  have  given  careful  consideration  to  the  argument  in  behalf  of 
defendant  by  his  counsel  and  have  reached  the  conclusion  that  tested 
by  the  principles  laid  down  in  the  commentators,  the  decisions  of 
courts  other  than  those  of  Louisiana  and  by  our  jurisprudence 
defendant  has  shown  no  proper  case  for  relief. 

We  think  that  the  jury  was  substantially  instructed  that  when  a 
prisoner  urges  that  he  should  be  held  *'  excused  "  from  criminality 
for  a  homicide  which  he  had  committed  (we  use  that  term  in  contra- 
distinction to  a  plea  for  reduction  of  the  grade  of  criminality 
charged)  by  reason  of  his  having  been  laboring  under  '*  delirium 
iremenB  "  at  the  time  of  the  commission  of  the  act  and  that  he  was 
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therefore  unable  to  know,  realize,  or  appreciate,  what  he  was  doing, 
the  delirium  tremens  mast  be  shown  to  have  antedated  the  fit  of 
dmnkenness,  dnring  the  existence  of  which  the  act  was  committed. 
In  other  words,  that  if  a  person  being  in  possession  of  his  mental 
facalties,  volnntarily  gets  into  a  fit  of  drankenness,  and  daring  sach 
dmnkenness  commits  a  homicide  ander  a  diseased  mental  condition 
occasioned  by  the  same,  he  can  not  set  up  such  diseased  mental  con- 
dition as  an  excnse  for  his  act.;  that  in  order  that  a  man  shoald  stand 
excused  for  a  homicide  committed  during  drunkenness  and  while  in 
a  diseased  mental  condition,  the  diseased  mental  condition  which 
excuses  the  homicide  should  be  able  to  be  successfully  nrged  as  an 
excuse  for  the  act  of  getting  drunk. 

It  is  a  well-known  fact  that  men  who,  at  the  time  of  voluntarily 
getting  drunk  are  in  full  possession  of  their  mental  faculties,  and 
who  are  in  the  same  condition  when  the  fit  of  intoxication  passes 
away,  frequently  commit  acts  daring  the  drunkenness  of  which  they 
have  absolutely  no  recollection  on  regaining  a  condition  of  sobriety — 
acts  committed  under  a  scbstantial  condition  of  temporary  insanity  * 
All  writers  agree  that  a  homicide  committed  under  such  conditions 
does  not  stand  excused.  The  effect  of  drunkenness  up6n  the  mind 
and  upon  men's  actions  when  under  the  full  influence  of  liquor,  are 
facts  known  to  every  one,  and  it  is  as  much  the  duty  of  men  to 
abstain  from  placing  themselves  in  a  condition  from  which  no  such 
danger  to  others  is  to  be  apprehended  as  it  is  for  men  to  abstain 
from  firing  into  a  crowd  or  doing  any  other  act  likely  to  be  attended 
with  dangerous  or  fatal  consequences.  It  would  open  the  door  wide 
to  the  commission  of  crime  were  we  to  justify  the  commission  of  a 
homicide  committed  under  a  condition  of  mind  designated  as  delirium 
tremensj  when  it  was,  in  all  probability,  nothing  more  nor  less  than 
the  condition  of  mind  usually  resulting  from  a  condition  of  thorough 
drunkenness. 

It  would  be  utterly  impossible  to  distinguish  between  the  two  con- 
ditions of  mind,  if,  in  reality,  there  be  a  difference  between  the  two. 
It  is,  of  course,  as  possible  for  an  insane  man  to  get  drunk  as  a 
sane  one.  The  addition  of  drunkenness  to  insanity  does  not  with- 
draw from  such  person  the  protection  due  to  insanity,  but  when  such 
a  person  commits  a  homicide  during  drunkenness  reliance  must  be 
placed  upon  the  original  insanity  itself,  not  upon  the  subsequent 
drunkenness.     We  are  of  opinion  the  judgment  should  be  affirmed. 
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We  have  no  different  degrees  of  murder  in  this  State,  but  parties 
acscased  get  all  the  benefit  which  would  arise  from  grading  the  crime  ,^ 
in  the  flexibility  given  to  the  panishment  which  is  to  be  meted  oat 
in  any  given  case,  by  allowing  the  jury,  under  a  charge  of  murder,. 
to  bring  in  a  verdict  of  guilty  without  capital  punishment.  The  jury 
are  enabled  to  give  to  the  accused  the  benefit  of  any  extenuating  or 
mitigating  circumstances  which  would  save  them  from  suffering  the 
extreme  penalty  of  the  law.  We  gather  from  the  record  that  the 
deceased  in  this  case  came  to  her  death  by  having  her  throat  cut 
by  the  defendant.  The  jury  evidently  gave  some  effect  to  the  con- 
dition of  drunkenness  which,  we  infer,  must  have  been  established 
on  the  trial. 
The  judgment  is  affirmed. 


No.  12,382. 
LuciBN  Adams  vs.  Succession  op  Fanny  S.  Mills. 

Parol  evidence  shall  not  be  received  to  prove  any  acknowledgment  or  promise  to 
pay  any  debt  or  liability,  in  order  to  take  such  debt  or  liability  out  of  prescrip-r 
tion  or  to  reverse  the  same  after  prescription  has  run  or  been  completed.  Art. 
2278,  C.  0. 

Tbe  prescription  of  three  years,  formerly  applicable  to  all  open  accounts,  could 
not,  under  a  law  tuch  as  now  exists  (in  respect  to  tbe  kind  of  evidence  needed 
to  establish  an  interruption  or  suspension  of  prescription),  have  been  avoided 
by  showing  a  verbal  acknowledgment  of  the  acoount  by  the  deceased  debtor 
and  then  converting  the  open  account  into  an  account  stated.  The  present 
case  fully  comes  under  the  decision  in  Succession  of  Gaines,  45  An.  1424. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
^    King,  J. 


49  7751 
49  14281 

49  775 
105  8081 


Lazarusy  Moore  &  Lace  for  Plaintiff,  Appellant. 


ChrHien  &  Suthan  for  Defendant,  Appellee . 


Rogers  &  Dodds  &nd. Chas,  F.  Claiborne  for  Intervenors,  Appellees. 


Argued  and  submitted  March  30, 1897. 
Opinion  handed  down  April  12,  1897. 
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The  opinion  of  the  court  was  delivered  by 

NioHOixa,  O.  J.  Plaintiff  seeks  a  Judgment  of  twelve  thousand 
dollars,  with  Interest,  against  the  succession  of  Fftuny  S.  Mills. 

The  demand  is  based  upon  allegations  that  for  a  period  of  eight  or 
ten  years  prior  to  March,  1898,  petitioner  had  been  serving  the  late 
Mrs.  Fannie  Seymour  Mills,  in  the  capacity  of  business,  professional 
and  confidential  adviser;  that  during  the  said  period,  from  time  to 
time,  and  from  day  to  day,  he  performed  divers  and  sundry  services 
for  her,  with  references  to  her  business  and  household  affairs,  the 
trouble  between  herself  and  her  late  husband,  and  in  various  other 
eimilar  ways,  the  said  services  having  been  performed  continuously 
during  that  time;  that  she  had  no  relatives  or  connectionB;  that  her 
acquaintance  was  very  limited,  and  that  she  had,  during  that  time, 
no  person  in  whom  she  had  confidence  and  to  whom  she  could  look 
for  advice  and  assistance  in  the  matters  aforesaid,  except  petitioner, 
from  whom  she  daily  received  aid  and  assistance;  that  she  was 
addicted  to  drinking,  and  was  of  an  exceedingly  quarrelsome,  violent 
and  irritable  disposition;  that  that  fact  made  the  services  more 
onerous  and  valuable ;  that  her  husband  was  also  addicted  to  drink- 
ing heavily,  and  that  during  said  period  he  was  often  called  upon  to 
^ve  attention,  at  her  request,  to  her  and  her  husband ;  that  the  ser- 
vices rendered  were  too  numerous  to  specify  in  detaU ;  that  during 
the  month  of  March,  1898,  or  thereafter,  compensation  for  the  ser- 
vices which  petitioner  had  rendered  was  fixed  and  agreed  upon 
between  petitioner  and  Mrs.  Mills,  at  the  sum  of  ten  thousand  dol- 
lars, and  she,  at  that  time,  and  on  numerous  subsequent  occasions, 
promised  to  pay  petitioner  said  sum,  but  she  failed  to  do  so. 

That  during  the  latter  part  of  1898  and  the  years  1894  and  1895 
petitioner  continued  to  perform  services  as  the  business  and  per- 
sonal adviser  of  Mrs.  Mills  as  set  forth,  and  considering  the  nature 
of  the  services  and  the  fact  that  she  had  become  an  invalid  and 
blind,  they  were  fully  worth  the  sum  of  one  thousand  dollars  per 
annum,  making  an  additional  sum  of  two  thousand  dollars  due  him, 
besides  the  ten  thousand  dollars  fixed  between  Mrs.  Mills  and  him- 
self. 

That  she  having  promised  to  pay  the  amount  due  petitioner,  he 
refrained  from  bringing  suit  to  enforce  his  demand,  relying  upon 
her  promise  as  well  as  considering  her  condition.  That  by  reason  of 
the  agreement  between  her  and  himself  he  was  entitled  to  the  sum 
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of  ten  thonsand  dollan,  and  to  two  thoasand  dollars  additional  for 
the  aervicea  rendered  after  the  date  of  said  agreement  up  to  the 
time  of  her  death,  they  being  well  worth  that  amount. 

The  public  administrator,  who  was  administering  the  snccession  of 
Mrs.  Mills,  was  made  defendant.  As  snch  he  answered,  pleading  the 
general  issne  and  the  prescription  of  three  years.  Two  parties, 
claiming  to  be  a  brother  and  sister  of  the  deceased,  joined  the  de- 
fendant in  resisting  the  demand.  The  District  Oonrt  rendered  Judg- 
ment in  favor  of  the  plaintiff  for  one  hundred  dollars,  and  he  ap- 
pealed. 

On  the  trial  parol  evidence  was  permitted  by  the  court  over  de- 
fendant's objections,  to  be  introduced  to  support  plaintiff's  allega- 
tions as  to  the  promises  made  by  Mrs.  Mills  to  plaintiff.  It  was 
allowed  under  a  reservation  by  the  cour<--  that  it  would  ultimately 
give  it  only  such  effect  as  it  was  legally  entitled  to.  The  objection 
urged  was  that  the  testimony  had  for  its  object  to  prove  an  acknowl- 
edgment  of  a  debt  by  a  party  deceased  in  order  to  take  the  same 
out  of  prescription,  a  kind  of  evidence  inadmissible  for  that  purpose 
under  the  provisions  of  Art.  2278  of  the  Oivil  Code. 

In  rendering  its  judgment  the  court  held  that  the  objection  had 
been  well  taken,  and  that  all  parol  evidence  necessary  and  tending 
to  interrupt  or  suspend  prescription  should  be  disregarded. 

Considering  the  case  as  presented,  it  was  of  the  opinion  that  the 
alleged  verbal  "  contract "  sued  on  was  not  a  contract,  but  a  verbal 
promise  to  pay  a  prescribed  debt,  and  therefore  the  claim  for  ser- 
vices rendered  prior  to  1898  was  prescribed  by  the  prescription  In- 
voked. 

In  reference  to  the  claim  for  services  rendered  since  1893  the 
court  said:  ^'The  only  services  for  which  plaintiff  could  claim  com- 
pensation were  those  rendered  In  his  capacity  as  attorney  at  law  in 
court,  or  by  giving  the  deceased  legal  advice  as  to  litigation,  pend- 
ing or  threatened.  It  is  proved  that  the  only  litigation  deceased  had 
since  1893  was  In  reference  to  the  succession  of  her  deceased  hus- 
band. In  respect  to  a  tomb  In  the  St.  Louis  Oemetery,  and  In  regard 
to  a  threatened  litigation  In  regard  to  some  gravel  paving.  In  the 
succession  of  her  husband  she  was  represented  by  two  able  and 
experienced  lawyers  at  this  bar,  both  of  whom  have  been  compen- 
sated by  her  or  her  succession.  In  the  matters  In  reference  to  the 
tomb  and  gravel  paving,  she  was  represented  by  another  able  lawyer 
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of  the  bar,  who  has  been  compensated  by  her  or  her  saccession  for 
his  services.  It  is  proved  that  the  plaintiff  never  appeared  for  the 
deceased  in  any  coart  of  justice,  in  any  proceeding  in  this  city  or 
elsewhere.  It  is  proved  that  he  advised  her  in  reference  to  the  liti  - 
gation  in  court  as  to  whether  the  attorneys  she  had  employed  had 
performed  or  were  performing  their  duty.  For  this  advice,  given  at 
different  times  and  on  various  occasions  and  for  the  trouble  to  which 
the  plaintiff  was  put  in  order  to  give  that  advice,  the  court  considers 
that  he  is  entitled  to  one  hundred  dollars.  All  the  other  services 
claimed  and  rendered  by  the  plaintiff  to  the  deceased,  the  court  is 
satisfied,  were  rendered  for  friendship,  in  the  capacity  of  her  friend, 
for  forty -six  years.  They  are  services  for  which  the  law  g^^ants  no 
compensation." 

Plaintiff's  demand  is  for  remuneration  for  services  alleged  to  have 
been  rendered  to  Mrs.  Mills  during  her  lifetime.  It  is  not  claimed 
that  either  prior  to,  or  as  they  were  being  rendered,  there  was 
any  agreement  or  understanding  that  plaintiff  was  to  be  compensated, 
stillless  that  the  value  or  the  manner  or  time  of  payment  thereof  had 
been  fixed.  He  relies  upon  the  vaguest  kind  of  declarations  of  Mrs . 
Mills,  after  the  alleged  services  were  rendered,  that  she  was  under 
obligations  to  him,  which  she  would  remember  and  recognize  in 
her  will.  The  first  decided  promise  by  her  to  pay  him  for  the  same 
is  set  up  by  the  plaintiff  as  being  in  1893.  Plaintiff  attempts  to 
bring  his  claim  under  the  control  of  the  principles  announced  in  the 
Succession  of  Fowler,  7  An.  207;  Alexander  vs.  Alexander,  12 
An.  590;  Nimmo  vs.  Walker,  14  An.  589;  Copse  vs.  Eddins,  15  An. 
528;  Gaines  vs.  Succession  of  Del  Campo,  30  An.  246;  Danenhauer 
vs.  Succession  of  Brown,  47  An.  342 ;  Succession  of  McNamara,  48 
An.  45;  but  we  think  that  in  several  most  important  respects  the 
cases  differ.  In  the  first  place,  in  the  different  cases  cited  the  extent 
of  the  services  rendered  were  fully  shown,  as  was  also  their  charac- 
ter as  being  such,  which  both  parties  would  naturally  and  properly 
expect  to  call  for  payment.  C.  C.  1773.  In  this  case  the  difficulty 
which  plaintiff  encountered  in  specifyine  in  his  petition  what  the 
services  performed  by  himself  were,  followed  him  into  his  proof,  for 
leaving  aside  the  acknowledgments  of  the  same  which  are  asserted 
to  have  been  made  by  the  deceased,  the  plaintiff's  claim  rests  prac- 
tically on  no  evidence.  Plaintiff  in  his  own  testimony  makes  no 
such  showing  as  he  could  reasonably  expect  would  form  the  basis  for 
a  judgment. 
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Bat  even  were  the  evidence  in  the  case  other  than  what  it  is, 
plaintiif  would  meet  with  an  insormonntable  obstacle  in  the  objec- 
tions urged  and  the  result  of  the  objections  urged  to  allowing  the 
introduction  of  parol  evidence  to  establish  the  promises  or  acknowl- 
edgments which  he  declares  were  made  by  Mrs.  Mills. 

Article  2277  of  the  Civil  Code  declares  that  *'  parol  evidence  shall 
not  be  received  *  *  to  prove  any  acknowledgment  or  promise  to 
pay  any  debt  or  liabiliky  in  order  to  take  such  debt  or  liability  out 
of  prescription,  or  to  revive  the  same  after  prescription  has  run  or 
been  completed."  The  parol  evidence  tendered  by  plaintiff  was  not 
to  establish  a  contract  which,  by  its  special  terms  at  its  inception, 
was  of  a  character  such  as  to  withdraw  it  from  the  prescription  ordi- 
dinarily  applicable  to  contracts  of  that  kind. 

What  he  attempted  to  do  was  to  prove  that  services  which » 
as  to  their  payment,  would  be  prescribed  by  three  years,  had  been 
taken  out  of  such  prescription  and  thrown  under  that  of  five  or  ten 
years  by  a  subsequent  promise  or  acknowledgment.  Under  the  law, 
as  it  stood  when  the  decision  in  the  succession  of  Fowler  was 
rendered,  that  could  have  been  done,  but  subsequent  legislation  has 
changed  the  legal  situation.  The  District  Court  correctly  drew  the 
distinction  between  parol  proof  of  the  original  terms  of  a  ver- 
bal contract  and  parol  evidence  of  a  verbal  acknowledgment  by  a 
a  deceased  person  of  a  pre-existing  claim,  which,  but  for  such 
acknowledgment,  would  be  prescribed. 

The  prescription  of  three  years,  formerly  applicable  to  all  open 
accounts,  could  not,  under  a  law  such  as  now  exists  (in  respect 
to  the  kind  of  evidence  needed  to  establish  an  interruption  or  sus- 
pension of  prescription),  have  been  avoided  by  showing  a  ver- 
bal acknowledgment  of  the  account  by  the  deceased  debtor,  and 
thus  converting  the  open  account  into  an  ^^  account  stated."  Tho 
present  case  fully  comes  under  the  decision  in  the  Succession  of 
Gaines,  45  An.  1424. 

Plaintiff  urges  that  the  continuity  of  plaintiff's  services  postponed 
the  date  of  the  beginning  of  the  prescription  applicable  to  them  to 
the  close  of  the  services.  Their  character  was  such  as  to  exclude 
them  from  the  operation  of  such  a  doctrine,  if  one  exists,  as  they 
seem  to  have  consisted  of  small  services,  each  separate  and  distinct 
from  the  other. 

We   are  of  the  opinion  that  the  court  was  correct  in  holding 
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that  all  claims  of  plaintiff,  prior  to  1898,  were  prescribed.  We  see  no 
•error  in  the  court's  Jadgment  upon  claims  subsequent  to  that  date. 
We  do  not  think  it  necessary  to  enter  into  an  analysis  of  the  testi- 
mony in  the  case. 

The  Judgment  is  aflSrmed. 


Ko.  12,460. 
Statb  of  Louisiana  vs.  Abthub  Olabk. 

Transcript  of  appeal  filed  after  the  expiration  of  return  day  will  be  dUmiaaed. 

APPEAL  from  the  Ninth  Judicial  District  Court  for  the  Parish  of 
DeSoto.    Hall,  J. 


M.  J.  Cunningham,  Attorney  General,    and  J.  B.  Lee,  District 
Attorney,  for  Plaintiff,  Appellee. 


H,  T.  Liverman  for  Defendant,  Appellant. 


Submitted  March  20,  1807. 
Opinion  handed  down  April  12, 1897. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  O.  J.  Defendant,  indicted  for  murder,  has  appealed 
from  the  Judgment  of  the  District  Court  sentencing  him  to  hard 
rlabor  in  the  penitentiary  for  life  under  a  verdict  returned  against 
him  of  *^  Quilty  without  capital  punishment." 

The  State  moved  for  the  dismissal  of  the  appeal  on  the  ground 
that  the  transcript  was  filed  too  late. 

The  prisoner  was  sentenced  on  February  18,  1897.  On  his  appli- 
•cation  made  the  same  day  he  was  granted  an  appeal,  returnable  to 
the  Supreme  Coart  at  New  Orleans  in  ten  days.  The  transcript  of 
appeal  was  flle^  in  this  court  on  March  9,  1897.  No  explanation  of 
or  excuse  for  the  delay  has  been  assigned,  though  defendant  was 
represented  by  regular  counsel.    We  have  no  alternative  left  to  na. 

The  appeal  is  dismissed. 
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No.  12,099. 


Frank  L,  Richardion  and  Lloyd  Posey  for  Plaintiff,  Appellant. 


Qurley  A  Mellen  and  Btick,  Walshe  &  Buck  for  Defendant,  Appellee*. 


On  Motion  to  Dismiss. 
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When  the  petition  ayers  the  value  of  the  property  sued  for  Is  safflolent  to  giTe 
this  conrt  Jarlsdlction,  and  no  issue  has  been  raised  on  that  point  in  the  lower 
oourt,  the  motion  to  dismiss  the  appeal  will  not  prevail,  unless  the  record 
clearly  shows  there  is  no  Jurisdiction. 

Least  of  all,  will  the  motion  be  favored  when  the  appellee  has  affirmed  our  Juris- 
diction by  dismissing  the  previous  appeal  to  the  Olroult  Oourt,  on  the  ground 
that  the  appeal  was  within  our  cognizance. 

Ok  thb  Msbits. 

When  the  authority  exists  for  the  sale  made  by  the  tax  collector  his  deed  is  not 
vitiated  by  the  reference  in  the  deed  to  a  superseded  legislative  act,  instead 
of  the  existing  act  under  which  ttie  sale  is  made. 

The  case  is  discriminated  from  those  in  which  no  authority  existed  for  the  sale. 

WoOi/M^  j:,  nitsentmg:  A  tax  sale  made  in  1888,  in  the  enforcement  of  taxes  assessed 
in  1887,  under  and  in  pursuance  of  the  revenue  law  of  1882,  is  null  and  voidr 
because  the  same  had  been  repealed  and  superseded  by  the  revenue  law  of  1888. 

In  case  a  tax  sale  is  made  under  a  current  revenue  law,  enacted  under  the  Oonsti* 
tution  of  1879,  the  adjudicatee  carries  the  burden  of  establishing,  with  a  reason- 
able degree  of  certainty,  that  all  legal  requirements  of  assessment  and  sale 
have  been  complied  with,  on  pain  of  nullity. 

The  nullity  of  the  primary  tax  sale  to  the  State  is  necessarily  imparted  to  a  subse- 
quent title  which  the  State  conveys  to  a  third  person. 

A  co-owner  of  an  undivided  interest  In  real  estate  nan  not  be  permitted  to  imperii 
the  interest  of  his  joint  proprietor,  by  means  of  a  collusive  combination  with 
otber  persons  to  interpose  an  apparent,  though  fraudulent  obstacle  to  the 
enjoyment  of  his  rights,  through  the  instrumentality  of  an  acquiescence  in  an 
illegal  tax  sale. 

APPEAL  from  the  Civil  District  Oonrt  for  the  Parish  of  Orleans. 
Kingy  J, 
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On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

MtLLBB,  J.  The  defendant  moves  to  dismiss  this  appeal,  on  the 
groand  that  the  property  plaintiff  seeks  to  recover  is  shown  by  the 
record,  it  is  claimed,  not  to  be  of  the  value  sufficient  to  give  juris- 
diction to  this  court  of  this  controversy. 

The  defendant  relies  in  support  of  his  motion  on  the  assessments 
of  the  property  for  taxes  for  the  years  1887  to  1898  at  one  thousand 
dollars :  and  on  the  fact  that  shortly  before  the  institution  of  this 
suit  the  property  was  adjudicated,  at  public  auction  for  one  thou- 
sand four  hundred  and  fifty  dollars,  the  plaintitT  then  being  the 
owner  and  defendant,  the  adjudicatee,  failing  to  comply.  Assess- 
ments can  not  be  accepted  as  conclusive  on  the  question  of  value, 
and  those  relied  on  in  this  case  carry  less  weight,  from  the  fact  that 
the  same  valuation,  one  thousand  dollars,  has  been  carried  on  the  rolls 
for  the  past  eight  years.  A  bid  at  an  auction  as  a  test  of  value 
depends  upon  the  number  of  persons  in  attendance,  the  competition 
of  bidders,  and  other  circumstances.  As  against  the  assessments 
and  the  bid  of  one  thousand  four  hundred  and  fifty  dollars,  there  is, 
in  the  allegation  in  the  petition,  that  the  property  is  of  the  value  of 
twenty-five  hundred  dollars,  and  the  affidavit  of  two  auctioneers, 
familiar  with  property  values,  that  the  property  is  of  value  exceed- 
ing two  thousand  dollars.  There  was  no  contestation  in  the  lower 
court  as  to  the  jurisdiction,  and  in  the  absence  of  any  testimony 
specially  directed  to  that  issue,  we  do  not  feel  authorized  to  dismiss 
an  appeal,  always  to  be  maintained,  unless  the  basis  to  deny  the 
right  is  clearly  established.  We  have  the  jurisdictional  allegation  in 
the  petition  not  controverted  by  any  pleading.  Without  passing  on 
the  question  of  plaintiff's  right  to  produce  in  this  court  the  affidavits 
as  to  value,  admissible  as  a  general  rule  when  the  petition  does  not 
show  jurisdiction  as  to  amount,  in  our  opinion  the  allegation  in  the 
petition,  on  this  point,  is  not  disproved  by  the  testimony  in  the 
record.     1  Hennen's  Digest,  p.  16,  Nos.  1  and  8. 

The  brief  for  plaintiff  states  the  appeal  first  taken  to  the  Court  of 
Appeals  was  dismissed  on  defendant's  motion,  on  the  ground  the 
petition  showed  the  value  of  the  property  beyond  the  jurisdiction  of 
that  court.  The  plaintiff's  case  would  be  hard  if  now,  on  defendant's 
motion,  he  was  denied  his  appeal  here. 
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It  is  therefore  ordered,  adjadged  and  decreed  that  the  motion  to 
dismiBS  is  denied. 

Watkins,  J. ,  concurring.  The  defendant  and  appellee  moves  to  dis- 
miss the  plaintiff's  appeal  on  the  gronnd  that  the  matter  in  dispute  is 
below  the  lower  limit  of  this  court's  jurisdiction.  This  is  a  petitory 
action  for  the  recovery  of  real  estate  which  is  estimated  in  the  peti- 
tion to  be  worth  twenty- five  hundred  dollars ;  and  in  this  court  plain- 
tiff has  produced  the  affidavits  of  two  apparently  competent  persons 
who  affirm  that  it  is  worth  twenty-one  hundred  dollars. 

Under  the  decisions,  that  is  sufficient  warrant  to  justify  this  court 
in  assuming  jurisdiction.  In  addition  it  may  be  properly  observed 
that  this  case  was  first  appealed  to  the  Circuit  Oonrt  of  Appeals,  in 
which  the  appeal  was  dismissed  for  want  of  jurisdiction. 

On  thb  Mbbits. 
The  opinion  of  the  court  was  delivered  by 

Watkins,  J.,  And  handed  down  on  June  16,  1896,  affirming  the 
jadgment  of  the  District  Court. 
On  February  16,  1897,  a  rehearing  was  granted. 
On  the  rehearing,  the  case  was  submitted  on  briefs  March  19, 1897. 


The  opinion  of  the  court  was  delivered  by 

MiLLEB,  J.  This  is  a  petitory  action  in  which  the  basis  of  plain- 
tiff's demand  is  a  tax  title,  and  he  appeals,  from  the  judgment  dis- 
missing his  demand. 

The  property  was  assessed  as  that  of  B.  W.  Elder;  was  sold  in 
1888  for  the  unpaid  taxes  of  1880  and  bought  by  the  State.  There- 
after the  Stat«  sold  the  property  to  Mrs.  T.  O.  Starke,  and  she  sold 
it  to  plaintiff  in  1891.  The  defendant  and  Elder  were  joint  owners, 
though  the  legal  title  was  in  Elder,  in  whose  name  the  property  was 
assessed. 

The  petition  avers  the  tax  sale  to  the  State,  the  sale  by  the  State 
to  Mrs.  Starke  and  the  purchase  from  her  by  the  plaintiff,  Sims.  The 
answer  charges  that  by  the  fraudulent  combination  between  Elder, 
the  defendant's  coproprietor,  and  the  plaintiff,  the  title  was  made  to 
the  plaintiff  for  Elder's  benefit;  that  defendant's  right  could  not  be 
divested  by  this  fraud  of  his  coproprietor,  and  the  answer  further 
charges  that  the  tax  sale  to  the  State,  under  which  plaintiff  charges 
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claims,  was  void  because  the  anthority  to  make  that  sale  stated  in 
the  deed  did  not  exist,  hence  the  answer  insists  defendant  is  still  the 
owner  of  one -half  the  property. 

The  tax  title  by  the  State  recites  the  sale  in  1888  to  the  State  for 
the  unpaid  taxes  of  1887,  under  the  authority  of  the  Act  No.  96  of 
1882,  and  other  acts  in  such  cases  provided.  The  defect  to  this  title 
urged  by  defendant  is  that  the  revenue  act  of  1882,  recited  in  the 
deed  as  the  authority  by  which  the  tax  collector  sold  to  the  State, 
had  been  amended  by  the  Act  No.  107  of  1884  and  repealed  by  Act 
No.  78  of  1886.  These  later  acts  contain  a  repeal  of  laws  on  the 
same  subject  matter. 

The  section  conferring  on  the  tax  collector  authority  to  sell  and 
buy  for  the  State,  contained  in  the  act  of  1882,  Sec.  62,  is  repeated 
in  the  act  of  1886,  so  that  though  the  act  of  1882,  referred  to  in  the 
tax  deed  had  been  superseded,  precisely  the  same  authority  sub- 
sisted when  the  sale  in  this  case  occurred.  We  have  been  referred 
in  support  of  defendant's  objection  to  the  deed  to  the  settled  prin- 
ciple there  must  be  authority  in  the  tax  collector  for  any  sale  he 
makes.  Blackwell  on  Tax  Sales,  p.  405,  et  8eq.  Thus  where  no  act 
existed  directing  the  sale,  when  made  under  an  authority  withdrawn 
by  later  legislation ;  where  the  act  directed  sales  to  pay  taxes  of 
particular  years,  but  not  for  the  year  or  years  for  which  the  property 
was  sold,  or  where  the  sale  was  authorized  of  one  species  of  prop- 
erty, but  not  of  that  sold,  and  similar  cases,  tax  sales  have  been 
annulled.  Eldridge  vs.  Tibbicts,  6  An.  380;  Collector  vs.  Britton, 
23  An.  511;  Prescott  vs.  Payne,  44  An.  650,  cited  by  defendant,  and 
there  are  cases  of  similar  type.  But  in  this  instance  there  was  no 
moment  of  time  since  1882  when  the  authority  to  sell  for  unpaid 
taxes  did  not  exist.  If  the  act  of  1882  was  repealed,  the  later  with 
the  same  authority  was  at  once  supplied.  There  was  then  the  requi- 
site authority  when  this  sale  was  made  to  the  State.  We  do  not 
think  the  sale  was  vitiated  merely  and  only  because  the  deed  referred 
to  the  repealed  act,  instead  of  the  act  of  1886,  especially  as  the 
deed  also  referred  to  the  laws  in  force  on  the  subject,  nor  because 
there  was  a  charge  for  the  deed  allowed  by  the  former  and  not  the 
later  and  existing  act. 

The  defence  there  was  a  fraudulent  combination  between  Sims, 
the  plaintiff,  and  Elder  to  defeat  defendant's  title,  has  had  our  atten- 
tion.    In  this  connection  defendant  has  put  in  evidence  a  quit -claim 


FORTY-NINTH  ANNUAL  REPORTS,  1897.  785 

Sims  V8.  Walshe. 

to  him  to  the  property  by  Elder,  executed  after  the  tax  sale,  and 
After,  with  Elder's  knowledge,  the  property  had  been  sold  by  Starke 
to  plaintiff.  The  quit- claim  implied  that  no  sale  to  Elder's  knowl- 
edge had  been  made  to  plaintiff,  for  Walshe  could  not  suspect  that 
Elder,  with  full  knowledge  of  the  sale  to  plaintiff,  would  execute 
the  quit- claim,  or  at  least  without  mentioninsr  a  fact  so  pelrti- 
nent.  The  quit- claim,  it  is  urged,  shows  fraud  in  Elder,  especially 
as  it  is  shown  he  assisted  in  bringing  about  the  sale  by  Mrs.  Starke 
to  plaintiff.  It  is  in  evidence  that  Mrs.  Starke,  after  she  bought, 
offered  the  property  to  Elder,  who,  declining,  referred  her  to  Sims, 
as  likely  to  buy,  and  he  did  buy.  Whatever  room  for  comment  there 
is,  with  reference  to  Elder's  course,  the  question  remains,  how  is 
Sims  to  be  affected  in  his  purchase  of  the  property  from  Mrs. 
Starke,  whose  title  is  not  assailed?  There  is  no  testimony  to  con- 
nect Sims  with  Eider,  except  their  relationship  as  brothers-in-law 
and  occupancy  of  the  same  office.  There  is  the  testimony  of  Sims 
of  his  ignorance  of  the  relations  of  Eider  and  Walshe,  and  that  he 
bought  from  Mrs.  Starke  and  paid  the  price  in  good  faith,  acquiring 
only  for  himself.  It  was  not  until  he  sold  the  property,  it  appears, 
he  had  any  knowledge  of  Walsbe's  previous  connection  with  the 
property,  then  acquired  by  the  registry  of  the  quit- claim  by  Elder  to 
Walshe.  It  is  urged  on  us  as  a  circumstance  of  suspicion  that  before 
buying  Sims  required  a  quit -claim  from  Elder.  Any  purchaser 
from  one  holding  a  tax  title  it  seems  to  us,  might  naturally  seek,  if 
he  could  get  it,  a  quit -claim  from  the  assessed  owner  on  his  copro- 
prietor.  Unless  we  can  assume  fraud  in  Sims  from  his  relationship 
to  Elder,  Sims  stands  before  us  as  a  purchaser  in  good  faith  of 
property  sold  more  than  a  year  previous  at  a  tax  sale.  Then  too, 
that  sale  to  the  State,  followed  by  the  State's  sale  to  Mrs.  Starke, 
completely  divested  the  ownership  of  Elder  as  well  as  of  Walshe. 
No  fraud  of  Elder  or  complicity,  real  or  supposed,  of  the  plaintiff 
films,  could  have  affected  Walshe,  who  had  by  the  tax  sale  lost  the 
property  and  all  right  of  redemption  before  Sims  acquired  or  was 
brought  in  any  contact  with  the  subject. 

It  is  therefore  ordered,  adjudged  and  decreed  that  our  former 
judgment  be  set  aside,  and  it  is  now  ordered,  adjudged  and  decreed 
that  the  plaintiff  Sims  be,  and  he  is  hereby  decreed  to  be  the 
owner  of  the  property  sued  for  described  in  his  petition,  and  that 
defendant  pay  costs. 
50 
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DiBSBNTiNO  Opinion. 

Watkins,  J.  Plaintiff  claims  the  ownership  of  a  square  of  ground 
situated  in  the  Sixth  District  of  the  city  of  New  Orleans,  bounded  by 
Oliver,  Wall,  Walnut  and  Fourcher  streets,  averring  that  same  was 
derived  through  the  following  chain  of  titles,  viz. : 

First.  From  Dora  Lambeth,  wife  of  Theodore  O.  Starke,  by  au- 
thentic act  of  date  12th  of  September,  1890,  for  the  price  of  three 
hundred  dollars — ^the  act  containing  the  statement,  that  it  was  '*  the 
same  property  which  was  acquired  by  the  present  vendor  by  pur- 
chase at  a  sale  made  thereof  by  the  State  Tax  Oollector  of  the  city 
of  New  Orleans,  on  the  12th  day  of  December,  1889,  for  the  unpaid 
State  taxes  due  thereon  for  the  year  1887,  as  will  more  fully  appear 
from  an  act  of  sale  of  the  2d  of  May,  1890,  from  the  State  of  Louis- 
iana (through)  Benjamin  W.  Elder  to  Mrs.  Dora  L.  Starke,"  etc. 

Second.  From  the  State  of  Louisiana  to  Dora  Starke,  by  authentic 
act  of  date  2d  of  May,  1890,  the  act  reciting  that  the  sale  was  made 
in  pursuance  of  Act  No.  80  of  1888,  for  the  consideration  of  twenty- 
five  dollars. 

Third.  From  Benjamin  Elder  to  the  State  of  Louisiana  by  authentic 
act  of  sale  of  date  18th  of  July,  1888,  the  act  reciting  that  the  sale 
was  made  at  public  auction  by  the  State  Tax  Oollector«  in  pursuance 
and  by  virtue  of  the  power  in  him  vested  by  the  provisions  of  Act  96 
of  1882,  and  of  the  laws  in  such  cases  provided,  to  enforce  the  pay- 
ment of  State  taxes  on  the  aforesaid  property  for  the  year  1877,  and 
that  same  was  adjudicated  to  the  State  for  the  price  of  thirteen  dol- 
lars and  fifty  cents,  same  being  the  amount  of  the  taxes  for  said 
year. 

Under  this  statement,  the  ownership  of  the  plaintiff  is  asserted 
under,  and  exclusively  based  upon  the  tax  sale  of  July  18,  1888,  and 
the  tax  collector's  adjudication  of  said  property  to  the  State  of 
Louisiana,  in  satisfaction  of  the  unpaid  taxes  of  Benjamin  Elder,  for 
the  year  1887;  and,  consequently,  the  plaintiff's  title  must  depend, 
for  its  validity,  upon  that  adjudication,  as  his  title  states  specifically 
and  in  detail  its  origin  and  source. 

In  addition  to  the  chain  of  title,  as  thus  set  out,  the  petition  avers, 
that  the  defendant  claims  to  be  the  owner  of  said  property,  and  has 
taken  illegal  possession  thereof;  and  that  he  has  caused  to  be  re- 
corded in  the  conveyance  office  a  pretended  transfer  by  one  B.  W. 
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Elder,  under  private  signatare,  bearing  date  23d  of  Febraary,  1891, 
and  registered  on  the  eleventh  of  the  flame  month. 

It  avers  that  said  pretended  transfer  is  nnll  and  void,  and  of  no 
validity,  for  the  reason  that  said  Elder  was  not  the  owner  of  said 
property  at  the  time  of  said  transfer,  and  has  no  right  in  said  prop- 
erty which  he  conld  convey  to  said  Walshe. 

Petitioner  places  the  rental  valne  of  said  property  at  ten  dollars 
per  month,  and  avers  that  he  is  entitled  to  claim  rent  at  that  price 
from  the  13th  of  September,  1890 — the  date  he  acquired  title  from 
Dora  Starke. 

His  prayer  is  for  Judgment  decreeing  him  to  be  the  legal  owner  of 
said  property  and  entitled  to  possession  thereof;  and  for  ten  dollars 
per  month  rent  from  the  aforesaid  date. 

The  substance  of  defendant's  answer  is,  that  plaintiff  is  not  the 
owner  of  the  property,  coupled  with  an  averment  that  the  title  set 
up  by  him  is  illegal,  null  and  void. 

He  avers  that  said  property  was  originally  acquired  by  him, 
jointly  with  one  Benjamin  W.  Elder,  on  December  12,  1884,  by  pur- 
chase from  M.  J.  Farrell,  but  that  the  title  was,  for  mutual  conven- 
ience, taken  in  the  name  of  B.  W.  Elder  alone — constituting  each  the 
owner  of  an  undivided  one -half  interest  therein. 

That,  by  act  of  February  23,  1891 — the  one  above  referred  to- 
said  B.  W.  Elder  conveyed  and  delivered  to  him,  for  a  valuable  con- 
sideration, all  of  his  right,  title  and  interest  in  said  property. 

That  the  plaintiff  entered  into  an  illegal  combination  and  collaslve 
conspiracy  with  said  B.  W.  Elder  and  others  for  the  purpose  and 
with  the  object  of  defrauding  him  of  his  interest  in  said  property. 

That,  in  pursuance  of  said  collusion  and  conspiracy,  said  Elder 
allowed  said  property  to  be  sold  for  taxes,  and  that,  subsequently, 
to -wit,  on  the  27th  of  August,  1890,  he  gave  to  the  plaintiff,  without 
consideration,  and  without  his  (defendant's)  knowledge  or  consent, 
a  paper  purporting  to  be  a  quit- claim  title  to  the  said  property;  and 
that  the  intent  and  purpose  of  said  pretended  quit- claim  title  was  to 
defeat  his  (defendant's)  right  therein,  by  an  attempted  confirmation 
of  the  aforesaid  tax  adjudication  to  the  State,  and  from  whom  plain- 
tiff acquired,  through  Mrs.  Starke,  on  the  terms  and  conditions 
already  stated. 

The  defendant  further  avers  that,  at  the  time  of  all  of  these  illegal 
and  wrongful  acts,  both  the  plaintiff  and  Elder  were  aware  of  his 


788  SUPREME  COURT  OP  LOUISIANA. 

Stms  Ys.  Walshe. 

interest  in  the  property,  but  neither  of  them  informed  him  of  said 
proceedings. 

Farther  answering,  the  defendant  sets  up  his  title  and  prays  judg- 
ment in  reconvention,  decreeing  him  to  be  the  sole  owner,  and 
annulling  and  setting  aside  the  alleged  titles  of  the  plaintiff  and  his 
authors  in  title. 

On  the  trial  there  was  judgment  in  favor  of  the  defendant  in  line 
with  the  averments  and  prayer  of  his  answer  and  reconventional 
demand,  decreeing  him  to  be  the  lawful  owner  of  the  property  and 
entitled  to  retain  possession,  and  decreeing  the  illegality  and  abso- 
lute nullity  of  the  plaintiff's  title,  as  well  as  those  of  his  vendor  and 
her  author — ^the  State ;  and  that  his  [demands  be  rejected  and  disal- 
lowed, in  toto. 

From  that  judgment  the  plaintiff  appeals. 

In  view  of  the  foregoing  recapitulation  of  facts  it  is  quite  manifest 
that  the  decision  of  this  case  must  turn  upon  the  effect  that  is  to 
be  given  to  the  original  tax  adjudication  to  the  State  of  Louisiana 
on  the  Idth  of  July,  1888,  as  it  was  the  first,  apparent  divestiture  of 
the  Elder  title ;  for  if  it  possessed  any  inherent  defect,  or  patent 
illegality,  those  claiming  thereunder  can  not  occupy  any  better  po- 
sition than  their  author. 

And,  in  determining  that  question,  we  must  consider  the  fact  that, 
as  the  adjudication  was  made  in  pursuance  of  a  current  revenue  law 
of  the  State  which  was  enacted  under  the  Constitution  of  1879,  the 
adjudicatee  thereunder  is  bound  to  establish,  with  a  reasonable  de- 
gree of  certainty,  that  all  the  formalities  of  law  in  assessment  and 
sale  were  complied  with  on  the  pain  of  nullity  of  the  title. 

And,  as  an  adjunct  of  said  proposition,  we  are  to  consider  the  con- 
temporaneous history  of  the  transaction  and  the  manner  in  which 
the  parties  in  interest  dealt  with  this  tax  alienation. 

A  conspicuous  feature  of  the  tax  sale  to  which  our  attention  has 
been  attracted  is  that  the  sale  was  made  under  the  revenua  law  of 
2882,  whereas  the  taxes  were  assessed  in  1887  under  the  revenue 
law  of  1886^  which  had  superceded  the  act  of  1882 ;  and  a  conspicu- 
ous feature  of  plaintiff's  title  is  that,  notwithstanding  Elder  had  re- 
nounced and  abandoned  his  right,  title  and  interest  in  the  property 
in  favor  of  the  plaintiff  on  the  27th  of  August,  1890,  it  was  not  set 
up  by  the  plaintiff  as  a  muniment  of  his  title  nor  referred  to  in  his 
petition ;  and  it  was  for  the  first  time  discovered  and  adverted  to  by 
defendant  in  his  answer. 
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And  when  ita  date  is  taken  into  consideration  it  becomes  evident 
that  same  was  intended  to  qniet  and  confirm  the  tax  title ;  for  it 
appears  that  Dora  Starke  acquired  from  the  State  on  the  2d  of  May, 

1890,  preceding  said  quit -claim.  And  it  is  further  of  importance  to 
notice  that  Mrs.  Starke  conveyed  the  property  to  the  plaintiff  a  few 
days  after  its  execution;  and  yet  it  was  not  recorded  until  the  11th 
of  February,  1893 — more  than  two  years  thereafter. 

And  it  is  further  important  to  observe  that,  notwithstanding  Elder 
had  executed  in  favor  of  defendant  an  absolute  assignment  of  all  his 
rights,  title  and  interest  in  the  property  on  the  28d  of  February, 

1891,  he  failed  to  make  any  mention  to  him  of  the  quit -claim  he  had 
preoiovsly  executed  in  favor  of  the  plaintiff  on  the  27th  of  Auguaty  1890. 

And,  finally,  it  must  be  observed  that  this  quit -claim  in  favor  of 
the  plaintiff  was  made  while  the  title  stood  in  the  name  of  Mrs. 
Starke,  but  that  same  was  almost  immediately  conveyed  to  him  by 
Mrs.  Starke. 

Not  being  satisfactorily  explained,  these  indicia  of  consent  and 
collusion  would  indicate  an  intention  on  the  part  of  Elder  to  defeat 
the  interest  of  the  defendant  in  the  property,  by  attempting  to 
revive  and  confirm  an  illegal  tax  sale,  and  place  it  securely  in  the 
name  of  the  plaintiff  as  a  party  interposed  for  his  (Elder's)  benefit; 
while,  at  the  same  time,  apparently  acknowledging  the  defendant's 
ownership,  by  transferring  his  interest  to  him,  notwithstanding  he 
had  previously  executed  a  quit- claim  to  the  plaintiff  without  defend- 
ant's knowledge. 

What  other  object  could  these  transactions  have  been  designed,  or 
expected  to  have  accomplished?  It  was  evidently  an  intentional 
fraud  on  the  rights  of  the  defendant ;  and  surely  the  plaintiff  can  not 
be  deemed  to  have  acquired  by  said  quit- claim  any  muniment  of 
title,  considering  that  it  merely  declares  that  Elder  thereby  only 
abandons,  releases  and  quit- claims  to  and  in  favor  of  Philip  S.  Sims 
all  of  his  right,  title  and  interest  in  said  property,  without  any  con- 
sideration whatever. 

Put  these  transactions  in  a  light  most  favorable  to  the  plaintiff  and 
Elder,  they  suggest  the  latter's  attempt  to  defeat  the  plaintiff's  in- 
terest in  the  property  through  the  instrumentality  of  a  tax  sale  of 
more  than  questionable  validity,  to  which  he  had  yielded  a  tacit  con- 
sent when  made,  and  was  afterward  attempting  to  fraudulently  con- 
firm through  a  person  he  had  interposed. 
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And,  in  this  connection,  it  shoaid  be  obseryed  that,  at  the  time 
when  Elder  made  the  grataitons  relinqnishment  of  his  interoBt  in  the 
property  to  Sims,  the  plaintiff,  the  latter  had  acquired  no  claim 
thereto  from  Mrs.  Starke,  or  any  one ;  nor  in  so  far  as  the  record  dis- 
closes, had  he  at  the  time,  any  intention  or  expectation  of  acquiring 
any. 

The  proof  shows  that,  after  Mrs.  Starke  had  taken  title  from  the 
State,  to  whom  Elder's  title  had  been  adjudicated  at  tax  sale,  her 
husband,  T.  O.  Starke,  approached  Elder,  and  requested  him  to  pur- 
chase the  property  back  from  his  wife ;  but  that  Eider  declined  to 
do  so,  and  ^'  brought  Starke  to  Phillip  Sims,  the  plaintiff,  as  a  per- 
son who  would  like  to  buy."  It  further  shows,  that  Elder  told 
Simms,  as  an  alleged  inducement,  that  '*  it  is  a  pretty  good  thing 
for  anybody  who  had  the  money  and  can  afford  to  hold  on  the  real 
estate.'' 

It  was  soon  after  this  conversation  that  Elder  executed  the  relin- 
quishment of  the  title  in  Sims'  favor. 

The  proof  shows  that  Elder  and  Sims  are  brothers-in-law,  and 
on  terms  of  business  intimacy;  and  that  Oolonel  Starke  testified  as  a 
witness,  that  he  would  not  have  sold  the  property  at  so  low  a  figure, ' 
had  he  not  been  informed  that  Sims  and  Elder  were  brothers-in- 
law;  and  had  he  not  '*  considered  it  a  family  matter." 

It  is  conspicuous  that  all  of  these  dealings  and  transactions  occurred 
anterior  to  the  sale  and  transfer  from  Elder  to  the  defendant  Walshe ; 
and  auterior  to  the  signing  of  the  agreement  between  Elder  and 
Walshe,  whereby  Walshe  was  authorized  to  institute  and  prosecute 
certain  suits  against  third  parties  for  the  purpose  of  perfecting  title 
to  the  property. 

My  conclusion  is  that,  under  the  circumstances  detailed,  Sims 
acquired  no  title  to  the  property  in  controversy  which  he  can  suc- 
cessfully oppose  to  that  of  the  defendant;  because  the  proof  makes' 
t  clear  that  he  was  but  a  person  interposed  to  take  title  for  Elder, 
the  object  of  which  was  to  defeat  the  interest  of  the  defendant  by 
means  of  a  tax  adjudication  to  the  State. 

Such  traffic  in  tax  sales,  either  with  the  present  knowledge  or  sub- 
sequent acqaiescence  of  the  tax  delinquent,  has  been  viewed  by 
CO  arts  of  justice  and  given  effect  merely  as  a  receipt  for  the  taxes 
due  and  unpaid,  and  the  tax  title  as  enuring  to  the  benefit  of  the 
owner  of  the  property. 
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In  oar  reports  I  find  no  case  ia  which  an  attempt  was  made  to 
divest  an  adverse  title  by  the  Instramentallty  of  tax  proceed- 
ings and  sale,  but  there  are  two  appertaining  to  the  attempted 
divestiture  of  an  act  of  special  mortgage  in  this  way. 

In  the  former  (AtfsHn  vs.  Bank,  30  An.  691)  the  court  said,  in 
speaking  of  a  tax  sale,  that  ''  no  government  will  permit  its 
machinery,  constrncted  to  enforce  the  payment  of  pablic  dues  to  the 
ft8c,  to  be  nsed  to  manipulate  a  fraud  *,  and  if  the  purchaser  is  a  party 
to  the  fraud  he  must  share  in  its  punishment    *     *     * 

"  The  purchase  by  Moss  was  nothing  more  or  less  than  a  purchase 
by  Mrs.  Austin,  the  debtor  and  mortgagor,  through  her  son,  the 
plaintiff.  The  money  paid,  as  the  price  at  the  tax  sale,  was  only 
what  she,  as  owner  of  the  property,  owed  the  State,  and  what  she 
honestly  and  in  good  conscience  ought  to  have  paid  without  and 
before,  and  to  prevent  a  sale.  If  she  could  not  pay  it,  the  debt 
being  exigiant  and  of  so  high  a  rank,  she  should  have  acquainted  her 
creditor  and  mortgagee  with  its  imminence,  instead  of  observing  the 
suspicious  reticence  which  characterized  her  conduct.  The  creditor's 
rights,  as  mortgagee  and  vendor,  can  not  be  imperiled  by  the  mort- 
gagor's collusive  combination  with  others  to  interpose  an  apparent 
but  fraudulent  obstacle  in  his  way  in  enforcing  those  rights." 

In  Bel  tram  vs.  Villere,  4  Southern  Reporter,  606,  we  affirmed  a 
like  principle  and  said : 

^' Under  this  evidence  all  the  defences  of  the  various  defendants 
fall.  Argument  is  quite  unnecessary  to  demonstrate  that  these  were 
purely  and  simply  consent  proceedings  that  had  for  thetr  object  the 
divestiture  of  plaintiff's  special  mortgage  on  the  property  and  the 
investiture  of  Larendon  with  security  for  his  unsecured  demands," 
quoting  with  approval  the  extract  we  have  cited  from  Austin  vs. 
Bank,  supra. 

And  those  authorities  are  pertinent  to  the  issue  now  before  us  in 
that  the  testimony  sustains  the  statement  that  the  defendant's  title 
to  an  undivided  interest  in  the  property  in  controversy  will  be 
imperiled  by  his  co-owner's  collusive  combination  with  others  to 
interpose  an  apparent  but  fraudulent  obstacle  to  the  enjoyment  of 
his  rights. 

But  in  addition  to  this  argument  comes  the  very  forcible  suggestion 
that  Act  96  of  1882,  under  which  the  tax  adjudication  to  the  State 
was  made  on  the  18th  of  July,  1888,  in  the  enforcement  of  taxes  of 
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1887,  had  been  repealed  and  completely  superseded  by  Act  98  of 
1886,  nnder  the  provisions  of  which  the  taxes  were  assessed,  and  for 
that  reason  the  sale  was  an  absolate  nallity  on  the  face  of  the 
papers. 

And  I  can  not  see  how  that  argument  can  be  resisted. 

The  nullity  of  the  primary  tax  sale  to  the  State  necessarily  draws 
to  it  the  nullity  of  the  title  from  the  State  to  Mrs.  Dora  Starke— thus 
completely  invalidating  plaintiff's  principal  title. 

In  Wilbert  vs.  Michel,  42  An.  853,  this  court  held,  that  the  validity 
of  a  title  acquired  from  '^  the  State  depends  upon  the  validity  of  the 
adjudication,  or  forfeiture  to  the  State ;  and  if  that  is  for  any  cause 
invalid,  the  State  acquires  no  title  and  can  transfer  none."  Guidry 
vs.  Broussard,  32  An.  926;  Gatlin  vs.  Hutchinson,  36  An.  350;  At- 
wood  vs.  Weems,  99  U.  S.  183;  Lee  vs.  Kaufman,  106  U.S.  196 f 
Saunders  on  Taxation,  p.  313. 

And  in  Breaux  vs.  Negrotto,  43  An.  426,  we  said : 

*'  But  if  the  State  acquired  no  title  to  plaintiff's  property  because 
of  radical  defects  in  the  tax  proceeding,  she  could  convey  no  title  to 
the  defendant  under  the  sale,"  etc.  Oiting:  Guidry  vs.  Broussard, 
8uprai  Gibson  vs.  Hitchcock,  37  An.  209;  Baton  Rouge  Oil  Works 
vs.  Dundas,  34  An.  255;  Den6gre  vs.  Girac,  35  An.  952;  Garig  vs. 
Bush  and  Levert,  85  An.  1100. 

My  examination  of  the  law  and  evidence  has  satisfied  me  that  the 
opinion  and  judgment  of  our  learned  brother  of  the  court  below,  in 
favor  of  the  defendant,  is  correct. 


No.  12,374. 
City  of  Nbw  Orleans  vs.  Euobnb  S.  Rbbms. 

49   Tva.       ^^o  Rtquirtd.—To  secure  an  appeal,  the  amount  InvolTed  being  less  than  two 

^   833  thousand  dollars,  there  must  have  been  a  contestation  In  the  lower  court 

antecedent  to  trial  and  a  judgment  In  the  lower  court  in  the  matter  of  the 

illegality  or  unconstitutionality  of  a  tax.    State  vs.  Hennessey,  44  An.  806; 

State  TS.  Dean,  45  An.  441 ;  State  vs.  Tsni  Ho  et  al.,  37  An.  60. 

APPEAL  from  the  Second   City  Court  of  New  Orleans.    Fernan- 
dez, J. 


Samuel  L.  Gilmorey  City  Attorney,   and  W,  B,  Sommervilley  Assist- 
ant City  Attorney,  for  Plaintiff,  Appellee. 
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city  vs.  Reems. 
Wall  &  Watt  for  Defendant^  Appellant. 


Argued  and  submitted  Febmary  20,  1897. 
Opinion  handed  down  March  1,  1897. 


The  opinion  of  the-  court  was  delivered  by 

Bbeaux,  J.  Plaintiff  sued  the  defendant  for  one  hundred  dollars, 
amount  claimed  for  a  license  for  the  year  1896,  as  retail  liquor 
dealer.  There  was  a  judgment  rendered  for  the  city  from  which  the 
defendant  appealed. 

The  appellee  moves  to  dismiss  the  appeal  for  want  of  jurisdic- 
tion. 

The  defendant  is,  it  appears,  a  wholesale  merchant.  He  averred 
that  he  was  not  a  retail  liquor  dealer  and  did  not  sell  in  less  quanti- 
ties than  original  and  unbroken  packages  or  barrels.  He  charged 
here,  in  the  brief,  that  the  license  tax  sought  to  be  imposed  is  ille- 
gal. In  the  lower  court  no  plea  was  filed.  We  have  not  found  that 
the  case  falls  within  the  appellate  jurisdiction  of  this  court.  There 
is  no  question  of  law  involved.  The  manifest  purpose  is  to  show 
that  defendant's  business,  not  being  a  retail  business,  can  not  be 
subjected  to  the  payment  of  a  retail  license.  This  is  exclusively  a 
question  of  fact.  While  it  is  asserted  that  the  law  is  illegal  and  un- 
constitutional, no  ground  of  illegality  or  unconstitutionality  is  pleaded. 
This  court  has  had  occasion  to  decide,  in  a  number  of  cases,  in 
obedience  to  the  article  of  the  Constitution,  that  appellate  juris- 
diction would  be  exercised  in  all  cases  in  which  the  constitutionality 
or  legality  of  any  tax  shall  be  in  contestation.  In  those  cases  the 
appeal  comes  up  on  the  law  and  the  fact  needful  to  a  proper  deter- 
mination of  the  question. 

On  appeal,  questions  exclusively  of  fact  are  not  within  the  juris- 
diction of  the  court.  If  we  were  to  entertain  jurisdiction  of  ques- 
tions of  fact  where  the  unconstitutionality  or  illegality  of  the  law,  is 
merely  suggested  in  argument  at  bar,  the  minimum  limit  as  to  amount 
of  the  court's  jurisdiction  would  become  a  dead  letter^  and  nearly  all 
cases  would  become  appealable,  without  any  reference  to  amount. 
We  repeat :  the  excepted  cases,  as  relates  to  taxes  in  the  article  in 
the  Constitution  are  those  in  which  their  legality,  or  unconstitu- 
tionality, is  at  issue,  and  in  such  cases   the  law  and  the  fact  are 
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reviewable,  but  the  facts  alone,  without  any  isene  of  nnconstitn- 
tionality  or  illegality  of  the  tax,  are  not  reviewable  on  appeal.  If  an 
officer  attempts  to  collect  a  tax  from  one  who  is  not  liable,  the  ques- 
tion of  liability  vel  non  (the  law  being,  as  to  its  validity,  nnqnes- 
tioned)  is  one  exciusively  of  fact,  and  appeal  here  is  not  the 
remedy. 

In  State  vs.  Deffes,  44  An.  581,  this  court  said:  We  recently  said 
in  case  the  record  discloses  that  there  was  raised  in  the  recorder's 
court  no  contestation  as  to  the  constitutionality  or  legality  of  the 
city  ordinance  under  which  the  appellant  is  prosecuted,  the  appellate 
jurisdiction  of  this  court  does  not  attach."  The  contestation  must 
arise  in  the  court  a  qua.    State  vs.  Hennessey,  44  An.  805. 

The  appeal  is  dismissed. 

Mr.  Justice  Miller  dissents. 


No.  12,363. 
W.  H.  Fitzpatrick  vs.  Hunter  C.  Leake. 

An  adjadlcatlon  by  a  tax  collector  at  public  auction  In  puranance  of  Act  82  of  1884, 
in  the  enforcement  of  taxes  for  years  prior  to  1879,  against  the  assessment  of 
which  the  absence  of  no  Jurisdictional  prerequisite  has  been  urged,  passes  to 
the  adjudicatee  an  irredeemable  and  unencumbered  title. 

APPEAL  from  the  Civil  District  Goart  for  the  Parish  of  Orleans. 
TUard,  J, 


Dart  &  Keman  for  Plaintiff,  Appellee. 


Farrar^  Leake  dt  Lemle  for  Defendant,  Appellant. 


Suhmllted  on  briefs  February  19,  1897. 
Opinion  handed  down  March  1,  1897. 


The  opinion  of  the  coart  was  delivered  by 

Watkins,  J.  This  suit  is  the  supplement  of  one  of  same  title,  No. 
11,817,  which  was  decided  by  this  court,  47  An.  1648,  and  the  plain- 
tiff's demands  rejected  as  of  non-suit,  mainly  upon  the  ground  that 
the  objection  to  the  tendered  title  was  that  it  had  been  derived 
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through  J.  Q.  A.  Fellows  against  whom  a  certain  jndicial  mortgage 
had  been  once  recorded,  and  the  tax  title,  by  which  it  had  been  dis- 
charged presumably,  had  not  been  produced  and  filed  in  evidence. 

By  consent  of  parties,  and  for  their  mutual  convenience,  the 
decree  was  so  altered  as  to  open  the  case  and  remand  it  to  the  lower 
court  for  additional  proof. 

When  the  case  went  back  to  the  court  below,  the  additional  evi- 
dence was  supplied,  and  a  judgment  rendered  in  favor  of  the  plain- 
tiff condemning  the  defendant  to  accept  title  to  the  property,  and 
from  that  judgment  the  latter  prosecutes  this  appeal. 

The  authentic  act  of  sale  on  which  plaintiff  relies  as  discharging 
the  judicial  mortgage  against  the  property  in  question  whilst  the 
title  thereto  was  in  J.  Q.  A.  Fellows,  bears  date  December  20,  1889, 
and  shows  the  following  facts,  viz. : 

That  the  State  tax  collector  acting  on  the  authority,  and  in  pursu- 
ance of  the  provisions  of  Act  82  of  1884,  advertised  for  sale,  and  sold 
at  public  auction  the  property  in  controversy,  being  square  No.  637 
in  the  Sixth  District  of  the  city  of  New  Orleans,  bounded  by  Olara, 
Arcadia,  Marengo  and  Milan  streets,  on  the  seventh  of  November, 
1889,  to  enforce  the  payment  of  the  unpaid  taxes  of  the  years  1871, 
1872,  1878,  1874,  1875,  1876,  1878,  and  which  had  been  assessed  in 
the  name  of  J.  Q.  A.  Fellows  as  the  then  owner  thereof,  when  Clara 
A.  Friend,  wife  of  Thomas  W.  Montgomery,  became  the  purchaser, 
for  the  sum  and  price  of  two  dollars;  and  thereupon  said  property 
was  adjudicated  to  her,  and  said  price  was  received  in  full  and  final 
payment  and  satisfaction  of  the  State,  city,  parish  and  munici- 
pal taxes  due  thereon,  prior  to  the  dlst  of  December,  187d,  and 
same  was  declared  to  be  an  absolute  and  irredeemable  title  to  said 
property. 

The  act  of  sale  evidencing  said  adjudication  was  duly  signed 
by  the  tax  collector,  and  the  adjudicatee,  duly  authorized  by  her 
husband,  as  well  as  by  the  notary  and  two  witnesses;  and  it 
was  duly  registered  in  the  conveyance  office  on  the  date  of  its 
execution,  and  in  the  mortgage  office  on  the  11th  of  January,  1890. 

The  act  appears  to  be  perfectly  regular  in  form,  and  to  perfectly 
conform  to  the  law  under  the  sanction  and  authority  oV  which  it  was 
made. 

One  objection  which  is  urged  by  the  defendant  to  the  title  is,  that 
J.  Q.  A.  Fellows,  the  tax  and  judicial  mortgage  debtor,  was  required 
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to  intervene  in  the  act  of  sale  from  Mrs.  Montgomery,  the  tax  adja- 
dicatee,  to  the  plaintiff,  and  ratify  the  sale. 

The  answer  to  that  is,  that  if  all  that  is  claimed  for  Act  82  of  1884 
be  correct  in  law,  the  jndicial  mortgage  against  the  property  was  dis- 
charged by  the  adjudication  to  Mrs.  Montgomery,  and  the  property 
passed  to  her  free  of  any  encumbrance;  consequently,  the  interven- 
tion of  Fellows  in  Mrs.  Montgomery's  act  of  sale  to  the  plaintiff  was 
without  any  legal  effect  or  necessity. 

That  the  adjudication  to  Mrs.  Montgomery  did  pass  an  absolutely 
irredeemable  and  complete  title  to  the  property,  free  of  all  mort- 
gages and  other  encumbrances — provided  there  be  exhibited  no 
absolute  nullities  in  the  assessment  proceedings,  jurisdictional  in 
character — ^is  attested  by  frequent  and  repeated  adjudications  of 
this  court,  some  of  which  are  the  following,  to -wit:  In  re  Lake,  40 
An.  142;  In  re  Douglas,  41  An.  766;  Henderson  vs.  EUerman,  47  An. 
806;  Dibble  vs.  Leppert,  47  An.  798. 

The  second  proposition  is,  that  \f  Fellows  had  any  latent  interest 
in  the  property  at  the  time  it  was  conveyed  by  Mrs.  Montgomery  to 
the  plaintiff,  same  was  still  affected  by  said  judicial  mortgage. 

But,  in  deciding  the  foregoing  proposition,  we  held  that  Mrs. 
Montgomery's  title  was  clear,  absolute  and  irredeemable,  with- 
out the  aid  of  the  intervention  of  Fellows;  and  the  necessary  conse- 
quence is,  that  the  latter  had  no  latent  interest  in  the  property  to  be 
affected  by  the  judicial  mortgage. 

On  both  propositions  we  regard  the  case  as  being  clearly  with  the 
plaintiff. 

Judgment  affirmed. 


No.  12,894. 

Police  Jury  op  De  Soto  Pabish  vs.  Town  of  Mansfield  et  als. 

Local  Option. 
The  towns  and  cities  may  call  an  election  within  their  respective  limits  to  decide 
as  to  local  option,  one  year  after  an  election  has  been  held  under  police  jury 
ordinance  as  to  the  same  matter. 

ScoFB  or  Parish  action. 
The  parish  action  controls  the  lesser  political  division  within  the  parish,  as  It  the 
election  had  been  held  by  authority  of  the  town  or  city,  but  It  can  have 
no  more  effect  than  If  the  election  had  been  held  under  the  authority  of  the 
city  or  town. 
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APPEAL  from  the  Nipth  Jndicial  District  Ooort  for  the  Pariah  of 
De  Soto.    Hall,  J. 


J.  B,  Lee,  District  Attorney,  for  Plaintiffs,  Appellees 


Elam  d:  Egan  for  Defendants,  Appellants. 


Argued  and  submitted  February  16,  1897. 
Opinion  handed  down  March  1,  1897. 


The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  This  is  an  action  by  the  plaintiff  to  enjoin  the  defend- 
ant from  granting  license  to  any  one  to  keep  a  saloon  and  from  doing 
any  act  tending  to  nullify  the  averred  will  of  the  people,  as  ex- 
pressed at  an  election  held  in  the  parish  which  resulted  in  a  majority 
against  the  issuance  of  license  to  follow  the  occupation  of  selling 
intoxicating  liquors. 

It  is  admitted  that  an  election  was  legally  held,  under  orders  of 
the  police  jury,  on  the  11th  day  of  September,  1895,  which  was  regu* 
larly  promulgated.  It  is  also  admitted  that  in  the  month  of  August, 
1896,  an  application  was  made  to  the  police  jury  to  authorize  an 
election  to  be  held  in  the  municipality  of  Mansfield  for  the  granting 
or  withdrawing  license  to  sell  liquors  in  the  municipality,  which  was 
refused  by  that  body. 

Subsequently,  it  appears,  that  t)ie  town  council  of  Mansfield,  the 
parish  seat  of  the  parish,  ordered  the  holding  of  an  election  to 
determine  whether  to  grant  or  withhold  license  to  sell  intoxicating 
liquors.  The  election  was  held  and  carried  in  favor  of  the  license. 
Thereupon  the  board  of  aldermen  of  the  town  adopted  an  ordinance 
to  grant  license  for  the  sale  of  intoxicating  liquors. 

The  injunction  whereby  plaintiff  sought  to  enjoin  the  defendant 
from  collecting  licenses  was  perpetuated  by  the  judge  a  quo.  From 
the  judgment  the  town  of  Mansfield  has  appealed. 

The  question  for  our  determination  is :  An  election  held  under  the 
order  of  the  police  jury,  having  decided  that  intoxicating  liquors 
should  not  be  sold  in  the  parish,  can  a  town  in  the  parish,  after 
twelve  months  have  elapsed  since  the  election,  decide  by  an  election 
that  liquors  should  be  sold  within  its  incorporated  limits? 
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The  law  we  are  called  npon  to  analyze,  }n  order  to  answer  the 
question,  is  Sec.  1211  of  tbe  Revised  Statutes  as  amended  by  Act  76 
of  1884. 

The  statute  provides  that  the  police  jaries  of  the  several  parishes 
and  the  municipal  authorities  of  the  several  towns  and  cities  shall 
have  the  exclusive  power  to  make  such  laws  and  regulations  for  the 
sale  or  prohibition  of  the  sale  of  intoxicating  liquors  as  they  may 
deem  advisable,  and  to  grant  and  withhold  licenses  from  saloons 
and  shops  within  their  respective  limits,  in  accordance  with  the  will 
of  a  majority  of  the  legal  voters.  The  election,  however,  to  ascer- 
tain that  will  was  limited  to,  not  more  than  once  a  year. 

The  amending  statute  of  1884  contains  the  proviso  that  wherever  a 
majority  of  the  votes  cast  in  the  ward,  if  only  a  ward  election  has 
been  held,  or  the  majority  of  votes  cast  in  a  parish,  if  an  election 
has  been  held  for  a  whole  parish,  shall  be  against  granting  licenses 
for  the  sale  of  intoxicating  liquors,  the  vote  or  decision  shall  govern 
the  action  of  any  town  or  city  within  the  limits  of  the  ward  or  parish 
as  completely  as  if  the  election  had  been  held  by  authority  of  the 
town  or  city. 

The  town  or  city  is  a  separate  local  body  from  the  parish.  It  may 
assent  to  or  dissent  from  a  local  option  law.  The  question  of  the 
sale  of  intoxicating  liquors  is  left  to  the  parishes,  wards,  cities  and 
towns.  To  the  former  is  given,  in  some  respects,  the  greater  right. 
Whenever  an  election  which  has  been  held  for  a  whole  parish  is 
against  granting  licenses  for  the  sale  of  intoxicating  liquors,  the  vote 
or  decision  controls  the  wards,  cities  and  towns  as  fully  as  if  the 
election  had  been  held  by  authority  of  the  town  or  city. 

To  the  latter,  the  wards,  cities  and  towns,  are  granted  the  same 
power  within  the  limits  of  each,  save  that  these  powers  are  subor- 
dinate to  those  of  the  parish  during  the  term  of  twelve  months  after 
an  electien  against  the  sale  of  iatoxicating  drinks  has  been  carried* 

As  we  appreciate  the  issues,  after  the  lapse  of  the  twelve  monthB, 
the  subordinate  condition  comes  to  a  stop  and  an  election  may  be 
called  in  a  ward,  town  or  city  by  the  proper  authority  of  the  ward, 
town  or  city. 

The  parish  action  must  control  the  lesser  political  division  as  if  the 
election  had  been  held  by  authority  of  the  town  or  city,  but  not  to  s 
greater  extent  than  expressed. 

If  held  under  authority  of  a  town  or  city,  another  election  is  posBi" 


FORTY-NINTH  ANNUAL  REPORTS,  1897  799 

Police  Jury  vs.  Town  et  als. 

ble  after  a  year.  It  foUows  that  an  election  by  parish  authority  is 
subject  to  a  similar  condition  within  the  limits  of  towns  or  cities. 
But  it  is  asserted  that  nnder  the  statute  the  whole  parish  was  bonnd 
until  reversed  by  parish  action;  in  fine,  that  license  could  be  voted 
in  only  in  the  same  way  it  was  voted  out,  i.  e,  by  the  vote  of  the 
whole  parish.  In  our  judgment,  the  statute  does  not  denote  by  the 
language  used  that  such  was  the  intent  and  meaning  of  the  legisla  - 
tor.  It  does  not  appear  that  it  was  intended  to  entirely  ignore  the 
wards,  towns  and  cities  of  the  parish,  if  the  parish  action  was 
against  local  option  and  the  police  jury  of  the  parish  did  not  choose, 
at  any  time,  thereafter,  to  call  another  election. 

If  such  was  the  legislative  will,  why  were  the  words  *'  as  if  the 
election  had  been  held  by  authority  of  the  town  or  city  "  inserted  in 
the  proviso? 

The  question  was  asked  at  bar  in  behalf  of  plaintiff.  Can  the 
lesser  control  and  reverse  the  action  of  the  greater?  There  is,  as 
we  appreciate,  a  petitio  principii  involved  in  the  question.  It  is 
assumed  that  the  political  subdivisions  of  the  parish  are  entrusted, 
for  all  times,  with  less  authority,  while,  in  reality,  they  have  as  much 
power  to  make  such  rules  and  regulations  for  the  sale,  or  for  the 
prohibition  of  the  sale  of  intoxicatiag  liquors,  as  the  parishes,  with 
the  one  exception  we  have  already  stated. 

Without  the  proviso^  the  lesser  political  subdivision  would  have 
had  the  authority  to  order  an  election  without  waiting  for  the  twelve 
months  to  elapse  after  the  parish  action. 

The  election  can  not  bind  the  town  to  a  greater  extent  than  she 
could  have  been  bound  by  an  election  under  her  authority,  save 
that  a  locus  penitentia  is  provided  in  case  of  parish  action,  during 
which  she  is  bonnd  not  to  call  an  election  in  order,  in  our  view,  to 
procure,  if  possible,  after  that  time,  by  the  operation  of  a  local 
option,  a  continuance  of  prohibition,  and  secure,  as  manifestly  the 
legislator  thought,  with  preponderance  of  local  influence,  the  better 
condition  always  felt  in  communities  in  which  intoxicants  are  not 
too  freely  used. 

In  our  judgment,  the  statute  does  not  have  the  effect  of  leaving 
the  question  entirely  to  the  determination  of  the  voters  of  the 
parish. 

In  certain  cases,  the  wards,  towns  and  cities  have  the  righl^  to 
decide  the  question  in  their  respective  limits. 
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It  is  ordered,  adjadged  and  decreed  tbat  the  jadgment  appealed 
from  is  annulled,  avoided  and  reversed;  the  demand  of  plaintiff  is 
rejected  and  the  injunction  sued  out  is  dissolved  and  set  aside. 

The  plaintiff  and  appellee  to  pay  costs  of  both  courts. 


No.  12,821. 
Edmond  p.  Miellt  vs.  George  Soule  et  als. 

An  anonymous  publication,  made  In  tbe  form  of  a  printed  pamphlet,  which  pur- 
ports to  be  a  reply  to  another  communication,  the  authorship  of  which  is  nol 
furnished,  can  not  be  said  to  be  libellous  per  se,  as  allegation  and  proof  are 
required  to  connect  such  pamphlet  with  the  complainant. 

In  case  one's  methods  of  teaching  has  been  unduly  criticised  by  a  rival  pretending 
to  superiority,  color  Is  given  to  the  excuse  of  making  a  reply;  and  such  crim- 
nations  and  recriminations,  if  kept  within  reasonable  bounds,  are  not  libel- 
lous.   At  least,  the  participants  are  in  pari  delsctu. 

Appeal  from  the  civil  District  Court  for  the  Parish  of  Orleans. 
RightoT,  J. 


B,  R.  Forman,  Jr.,  for  Plaintiff,  Appellant. 


Frank  L.  Richardson  and  Frank  8oulS  for  Qeo.  Sonl6,  Defendant, 
Appellee. 


D.  B,  H,  Chaffe  for  L.   Qraham  &  Son  and  L.   Qraham  and  L.  S. 
Qraham,  Defendants,  Appellees. 


Argued  and  submitted  February  4,  1897. 
Opinion  handed  down  February  15,  1897. 
Rehearing  refused  March  15,  1897. 


The  opinion  of  the  court  was  delivered  by 

Watxins,  J.  This  is  an  action  for  libel  alleged  to  have  been  com- 
mitted by  Prof.  Qeorge  Soul6,  L.  Graham  &  Son,  Limited,  and  Lewis 
Graham  and  Lewis  S.  Graham,  for  which  the  plaintiff  claims  ten 
thousand  dollars  against  the  defendants  in  aolido. 

The  defendants  tendered  a  plea  of  no  cause  of  action,  and  the 
same  having  been  sustained  and  plaintiff's  suit  dismissed,  the  latter 
have  prosecuted  this  appeal. 
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We  make  from  the  brief  of  plaintiff's  connsel  the  following  ex- 
tract as  fairly  characterizing  his  position,  upon  which  the  test  of 
defendants'  plea  most  be  made,  viz. : 

^'I.  That  petitioner  has  been  of  good  character  and  repatation 
and  is  engaged  in  the  business  of  conducting  a  business  college  in 
this  city. 

'*  n.  That  defendant,  Sonl6,  who  is  also  engaged  in  the  same  busi- 
ness, through  L.  Qraham  &  Son,  Limited,  and  Lewis  Qraham  and 
Lewis  S.  Qraham,  printed,  published  and  circulated  a  pamphlet  an- 
nexed to  petition.  Transcript,  page  4,  entitled  <  Facts  and  Truth  vs« 
Fiction  and  Deception,'  during  the  year  1896. 

**  III.  That  defendants  did  this  wickedly  contriving  to  defame  and 
injure  your  petitioner  and  for  the  purpose  of  injuring  your  peti- 
tioner in  his  business. 

^'lY.  That  said  pamphlet  is  false,  malicious  and  libellous;  that 
sai^  pamphlet  is  libellous  particularly  as  follows : 

*'  1.  The  quotation  heading  said  pamphlet,  '  Oh,  what  a  tangled 
web  we  weave  when  first  we  practise  to  deceive,'  is  libellous. 

*'  2.  That  the  comparison  of  petitioner's  circular  with  the  circular 
of  one  who  is  termed  a  '  charlatan '  teacher  of  book-keeping,  in  the 
seventeenth  and  twenty- first  lines  of  said  pamphlet,  is  libellous. 

^'8.  That  the  application  of  the  adjective  *  smattering'  to  the 
course  of  book-keeping  taught  by  your  petitioner,  on  page  4,  twelfth 
line  of  said  pamphlet,  is  libellous. 

^'4.  That  the  allegation  that  your  petitioner's  course  is  <  copied, 
and  worked'  from  the  little  treatise  on  book-keeping  by  P.  A. 
Wright,  Hhe  noted  eighteeh-hour  charlatan  teacher,'  on  page  4  of 
said  pamphlet,  is  libellous. 

'*  5.  That  the  adjectives  '  delusive  and  decoying,'  on  the  twenty- 
fifth  line,  on  the  fourth  page  of  said  pamphlet  are  libellous. 

<*6.  That  the  quotation  from  Dante's  Inferno,  beginning  with  the 
twelfth  line  of  the  sixth  page  of  said  pamphlet,  as  to  the  punishment 
of  impostors  in  the  tenth  gulf  of  Hades,  is  libellous. 

<'  7.  That  the  whole  of  said  pamphlet  was  printed  and  published 
by  said  Soul6  and  Graham  &  Son,  and  Lewis  Qraham  and  Lewis  S. 
Qraham  for  the  purpose  of  injuring  the  reputation  aild  business  of 
your  petitioner,  wilfully  defaming  your  petitioner. 
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*' V.  That  said  pamphlet  has  been  widely  circulated  by  said  Soal6, 
in  this  city  and  throughout  the  country,  being  freely  distributed  by 
his  agents  in  the  streets  of  the  city  and  from  house  to  house. 

*^  VI.  That  your  petitioner  has  thereby  been  damaged  in  the  sum 
of  ten  thousand  dollars,  for  which  sum  he  prays  for  judgment  against 
all  of  the  defendants  in  solido^  prayiug  for  trial  by  jury." 

From  the  foregoing  it  would  appear  that  plaintiff's  complaint  is 
entirely  founded  upon  a  designated  pamphlet,  which  is  entitled 
'<  Facts  and  Truth  versus  Fiction  and  Deception;  "  and  the  charge  of 
his  petition  is  that  the  defendant,  Soul6,  caiLsed  same  to  be  printed 
by  the  defendant,  L.  Qraham  &  Son,  Limited,  and  published  and 
circulated  same,  thereby  contriving  to  injure  and  defame  him  in  the 
prosecution  of  his  business — the  plaintiff  and  Sgu16  being  engaged 
in  the  same  business,  that  is  to  say,  the  conduct  and  management  of 
a  business  and  commercial  college  in  the  city  of  New  Orleans. 

His  petition  charges  that ''  said  pamphlet  is  false,  malicious  and 
libellous  "  in  respect  to  particular  quotations  which  are  not  set  .out 
in  the  foregoing  extract. 

It  concludes  with  the  statement  that  ^'  the  whole  of  said  pamphlet 
was  printed  and  published  by  the  defendants  for  the  purpose  of 
injuring  the  reputation  and  business  of  petitioner,"  etc.,  and  that 
same  '*  has  been  widely  circulated  by  said  Soul6  in  this  city  and 
throughout  the  country." 

It  is  evident,  then,  that  the  libel  charged  must  be  found  in  the 
pamphlet  which  is  referred  to  and  annexed  to  and  made  a  part  of  the 
petition. 

A  copy  of  the  pamphlet  is  brought  up  with  the  record.  It  is  not 
addressed  to  any  person  by  name,  and  is  not  signed  by  any  one.  Its 
objects  are  stated  to  be  '<  a  correction  of  misrepresentations  regard- 
ing the  practical  courses  of  study  pursued  by  Soul6  College,  and  the 
exposure  of  the  erroneous  claims  of  another  school." 

It  is  apparent  that  the  object  of  said  pamphlet  is,  to  correct  some 
alleged  misrepresentations  that  had  been  made  by  some  one  whose 
name  is  not  furnished. 

The  opening  sentence  of  it  is  as  follows,  viz. : 

<*  A  very  pretentious  teacher  of  book-keeping  in  this  city,  whom 
we  will  designate  as  the  *  No  Nonsense '  teacher,  has  woven  a  tangled 
web  long  and  wide  by  publishing  many  erroneous  and  deceptive 
statements  of  his  superficial  course,  among  which  are  the  following: 
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"  <  Sense  versos  Nonsense.'  'In  this  course  there  is  no  day  book 
writing,  no  old  fogyism,  no  copying  from  other  books.  Why  lose 
nine  to  twelve  months'  time  and  expend  from  fifty  to  one  hundred 
dollars  tuition,  and  twenty -five  to  forty  dollars  for  stationery  to 
ieam  how  books  were  kept  a  half  century  ago,  when  yon  desire  to 
know  how  they  are  kept  now,  and  can  find  it  out  for  less  than  25  per 
-cent,  of  the  regular  cost  and  in  less  than  one- tenth  of  the  usual 
4imel' 

'*  *  Most  commercial  colleges  teach  you  half  a  dozen  ways  of  keep- 
ing books,  not  one  of  which  is  practicable  in  business.  I  teach  you 
one  way,  which  is  practicable  everywhere,  in  every  business. 
When  you  apply  for  a  situation  you  are  never  asked,  '*  How  many 
ways  can  you  keep  books?"  but  ^*Do  you  understand  book-keeping 
thoroughly?"  Those  who  have  gone  over  my  buMneaa  oourte  can 
juiswer  the  latter  questions  in  the  affirmative  and  speak  the  truth.'  " 

From  this  we  understand  that  the  pamphlet  charged  to  be  libellous 
is  in  reply  to  some  other  and  previous  publication  of  some  one  else 
from  which  the  foregoing  extract  was  selected,  but  the  authorship 
-of  which  is  not  disclosed. 

From  aught  that  can  be  discovered  from  the  pamphlet  or  the 
-quoted  extract,  the  plaintiff  was  entirely  disconnected  therewith, 
and  there  is  no  averment  of  the  petition  that  specifically  states  that 
he  was  the  person  therein  intended  or  represented.  And  but  for  the 
petition,  which  assumes  that  the  plaintiff  is  the  one  intended  and  who 
was  really  and  actually  libeled,  there  would  be  nothing  to  connect 
him  with  the  pamphlet  or  its  alleged  libellous  utterances.  Surely, 
there  is  no  allegation  in  the  petition  to  show  that  the  defendants, 
Oraham,  had  any  knowledge,  at  the  time  they  put  it  to  press,  that 
the  plaintiff  was  in  any  way  connected  with  the  pamphlet.  There  is 
no  allegation  to  the  effect  that  this  pamphlet  was  known,  read  and 
recognized  in  the  city  of  New  Orleans  or  elsewhere  as  one  directed 
At  or  intended  to  reflect  upon  the  plaintiff. 

This  is  a  case  of  libel  by  innuendo,  without  any  specific  charge  of 
innuendo,  nor  any  equivalent  averment. 

But  if  we  are  to  so  assume,  from  certain  extracts  therefrom 
quoted,  of  which  one  has  been  cited,  we  must  likewise  assume  that 
the  plaintiff's  previous  criticisms  had  provoked  the  issuance  of  the 
pamphlet  as  a  reply,  a  correction  of  certain  representations  as  to  the 
school  and  methods  of  the  defendant,  Soul6. 
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Without  going  more  into  detaU  and  unnecessarily  burthening  our 
report,  we  will  state  our  impression  of  the  pamphlet  to  be  that  it  is 
a  humorous  and  somewhat  caustic  answer  to  a  professed  business 
circular  of  some  competitor  of  the  defendant,  Sould,  and  that  the 
particular  plan  was  adopted  for  the  purpose  of  conveying  his  views 
efficaciously  and  yet  as  circumspectly  as  possible. 

In  our  conception,  there  is  nothing  in  the  pamphlet  to  olfend  good 
taste  or  which  is  libellous  per  se.  It  is  a  heterogeneous  argument  on 
book-keeping,  replete  with  extravagancies  in  language  as  well  as  in 
rhetoric,  which  were  intended  to  amuse  and  ridicule  the  pedantry  of 
his  scholastic  rival  and  bring  his  alleged  pretension  to  superiority 
into  ridicule. 

We  do  not  consider  publications  of  this  kind  as  grounding  a  charge 
of  libel,  particularly  in  view  of  the  fact  that  the  plaintiff  was  not 
designated  therein.  At  all  events  the  criticism  was  provoked,  if  not 
fully  justified,  by  the  animadversions  of  the  plaintiff;  for  had  it  not 
been  for  them,  the  likelihood  is  the  defendant,  Soul6,  would  never 
have  issued  the  pamphlet. 

Id  our  view  the  judge  a  quo  correctly  maintained  the  exception  of 
no  cause  of  action. 

Judgment  affirmed. 


No.  12,488. 

'  49    804] 

fio  i075|         A.  S.  Badger,  Reoeiver  op  the  Southern  Chemical  and  Fbr- 
iS  M  THJziNG  Company,  Limitbd,  vs.  The  City  of  New  Orleans. 

Ill    321 

I  49     wul  ^^^  creditor  of  the  olty,  whether  by  contract  or  otherwise,  can  not,  because  he  ts 

121     7H2|  lo't  off  the  budget,  enjoin  an  appropriation  on  the  budget  for  a  legitimate 

~     ~  munioipalpnrpo8«,  to  which  appropriation  he  conceives  he  is  entitled  under 

his  contract,  but  the  city  treating  the  contract  as  void.  2  High  on  Injunctions, 

Sec.  1402  et  teq. 

Mandamus  is  the  remedy  to  compel  the  performance  of  simple  ministerial  duties 

imposed  by  law,  but  the  writ  can  not  be  used  to  enforce  disputed  claims 

alleged  to  arise  under  contract,  the  validity  and  performance  of  which  are 

denied  and  controverted  in  a  litigation  when  the  mandamus  issues.  0.  P.,  Art.  829 

€t  stg,;  High  on  Extra  Bems.,  Sees.  25, 821,  3S9;  16  S.  and  B.,  p.  17. 

Appropriations  on  the  budget  of  the  city  of  New  Orleans,  proposing  payments  out 

of  the  revenues  of  the  year  of  debts  and  liabilities  of  previous  years,  are  Illegal, 

and  payments  under  such  appropriations  may  be  enjoined  by  any  party  In 

Interest.    City  Charter,  Act  20  of  1882,  Sec.  64;  Act  No.  45  of  1894,  Sec.  93;  43  An. 

464;  89  An.  938. 
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Brtaux^  J,,  concurring:  Weighing  the  extent  of  the  injnry  whloh  the  relator  will 
safler  If  the  order  be  withheld,  and.  the  consequence  to  the  opposite  party  If 
the  order  be  granted,  In  my  mind,  within  its  discretionary  power,  the  coart 
can  grant  or  withhold  the  relief  sought,  according  to  the  exigencies  in  the  case, 
particularly  for  the  reason  that  the  writ  of  Injunction  applied  for  must  serve, 
as  far  as  possible  under  the  circumstances,  to  safeguard  whatever  right  the 
relator  may  have. 

A  court  may  grant  a  writ  of  Injunction  to  preserve  a  right  In  statu  quo  for  a  limited 
time.  In  order  that  it  may  be  litigated. 

The  city  should  not  be  enjoined  from  paying  a  needful  amount  to  perform  n  task 
of  greatest  importance,  nor  should  the  city  be  compelled  by  writ  of  mandamus 
to  withhold  the  whole  amount  budgeted  for  to  meet  the  expenses  of  removing 
the  garbage. 

Wa/kins,  y.,  dissenting— Blanchard,  J.,  concurring  in  the  dissent:  The  controversy  is 
one  for  the  control  of  an  existing  appropriation  in  the  annual  budget  for  the 
removal  of  garbage  during  the  current  year  1897,  the  relator  claiming  under  a 
contract,  the  city  disavowing  the  contract,  claiming  for  itself. 

If  the  mandamus  is  not  peremptory  the  city,  through  the  Department  of  Public 
Works,  will  [be  necessarily  excluded  from  the  use  of  the  garbage  fund  when 
collected ;  if  denied,  the  garbage  company  will  be  forced  to  discontinue  its 
collection. 

The  city  has  not  the  right,  summarily,  to  displace  a  contractor  in  the  manner  pro* 
posed,  and  It  Is  equally  ^yldent  that  It  can  be  coerced  to  perform  a  plain  min- 
isterial duty  of  budgeting  relator's  claims  as  provided  In  the  ordinance. 

APPEAL  from  the  Oivil  District  Oourt  for  the  Parish  of  Orleans. 
King^  J.  


Farravy  Jonaa  A  Kruttacknitt  for  Plaintiff,  Appellee. 

Samuel  L.  Qilmorey  Oity  Attorney,  for  Defendant,  Appellant. 


Argned  and  submitted  March  6,  1897. 
Opinion  handed  down  April  12,  1897. 


The  opinion  of  the  coart  was  delivered  by 

MiLLBB,  J.  The  Relator  demands  that  this  ooart  order  the  city 
of  New  Orleans  to  place  npon  its  bndget  of  expenses  for  the 
year  1897,  to  be  paid  from  the  yearly  revenues,  one  hundred  and 
twenty  thousand  dollars  claimed  by  the  relator  for  the  company  he 
represents,  under  its  contract  for  removing  the  garbage  of  the  city; 
the  contract  having  been  entered  into  in  1893  for  the  j;>eriod  of 
twenty  years,  with  stipulated  payments  of  ten  thousand  dollars  per 
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month  to  be  provided  for  in  the  annnal  budgets.  Pending  the  appli- 
cation for  the  injunction,  the  city  prepared  and  published  its  budget, 
omitting  the  company,  but  placing  in  the  proposed  annual  expendi- 
tures one  hundred  and  twenty  thousand  dollars  for  removing  gar- 
bage, and  thereafter  the  relator  obtained  an  injunction,  prohibiting 
the  city  from  disposing  of  the  one  hundred  and  twenty  thousand  dol-^ 
lars  and  other  items  on  the  budget,  to  the  prejudice  of  his  demand 
for  payment  out  of  the  revenues  of  1897.  The  Oity  answered, 
averring  the  nullity  and  non- performance'  of  the  garbage  contract, 
and  prosecutes  this  appeal  from  the  judgment  in  relator's  favor. 

The  demands  of  the  relator  are  modified  in  argument,  and  instead 
of  payment  he  asks  that  the  amount  he  claims  be  put  on  the  budget 
as  accruing  to  him,  or  that  the  amount  now  on  it  for  garbage  removal 
be  ordered  to  be  retained  until  the  relator's  rights  be  determined  in 
suits  to  be  brought  by  the  city  or  by  him.  The  Oity  in  argument 
urges  the  invalidity  and  non -performance  of  the  garbage  contract 
and  relies  on  the  resolution  of  the  council  declaring  the  contract 
null.  It  is  brought  to  our  notice,  too,  that  there  is  a  pending  suit  in 
the  United  States  Oircuit  Oourt  brought  by  the  relator  asserting  hi» 
right  under  the  contract,  and  in  which  suit  the  city  relies  on  its  de- 
fences. It  is  thus  manifest  the  binding  obligation  of  the  garbage 
contract  is  controverted  by  the  city,  and  is  at  issue  in  the  pending 
litigation  in  the  Oircuit  Ooulrt. 

Modified  as  are  the  demands  by  the  argument,  it  is  clear  that  the 
relief  he  asks  at  our  hands  is  in  aid  of  the  contract  obligation  he  as- 
serts, disputed  as  is  the  obligation  by  the  city  through  its  council 
and  in  the  courts.  If  we  g^ve  the  relief  we  place  at  the  relator's 
disposal,  should  he  eventually  obtain  judgment,  the  amount  he 
claims  under  his  contract ;  we  take  from  the  city  to  the  same  extent 
the  control  of  its  budget  and  the  control  of  its  revenues  required  for 
the  municipal  functions.  If  we  give  this  relief  we  necessarily  give  a 
disputed  contract  recognition,  and  make  provision  to  secure  per- 
formance by  the  city.  The  question  confronts  us  at  the  outset^ 
whether  by  mandamus j  restricted  as  it  is  to  enforce  purely  ministe- 
rial duties,  with  all  the  aid  afforded  by  the  injunction,  we  can  make 
obligatory  on  the  Oity  even  to  the  extent  claimed  an  alleged  contract 
the  exiscence  of  which  is  denied,  and  force  the  Oity  to  place  on  ite 
budget  the  amount  it  refuses  to  recognize. 

In  our  present  discussion  we  deal  first  with  the  proposition  to  en- 
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join  the  Oity  from  diBposing  of  the  one  hnndred  and  twenty  tboa- 
sand  dollars  now  on  the  budget  for  garbage  removal,  not  pnt  there 
for  the  garbage  company,  but  to  be  expended  by  the  city  through 
its  ordinary  instrnmentalities  for  the  removal  of  garbage.  All  can 
appreciate  that  items  placed  on  the  bndget  for  the  specific  pur- 
poses stated  may  be  protected  from  diversion  by  the  parties  in  interest. 
It  IB  equally  appreciable  that  funds  placed  on  the  budget,  destined  by 
law  to  the  satisfaction  of  a  class  of  creditors,  may  by  injunction  be 
preserved  from  any  application  to  any  other  class.  See  the  case  * 
of  Barber  Asphalt  Paving  Company  vs.  Oity  of  New  Orleans,  43  An. 
464,  and  other  cases  of  that  type.  But  in  this  case  there  is  no  provi- 
sion whatever  on  the  budget  for  the  relator.  What  is  asked  in  efPect 
is,  that  the  injunction  shall  restrain  the  application  of  an  amount 
which  is  on  the  budget,  but  not  for  him,  to  which  he  conceives  he  is 
entitled  and  should,  in  his  judgment,  be  allotted  to  him.  Uuder  the 
form  of  an  injunction,  he,  in  effect,  asks  that  provision  be  made  for 
him  on  the  budget,  not,  it  is  true,  that  it  shall  be  ordered  paid 
to  him,  but  none  the  less,  that  it  shall  be  placed  and  retained  on  the 
budget  to  abide  his  rights.  We  think  it  must  be  recognized  as 
familiar,  that  creditors  can  not  in  advance  of  judgment  with  excep- 
tions unnecessary  to  be  stated,  enjoin  the  disposition  of  the  debtor's 
property.  In  Mr.  High's  comprehensive  chapter  on  the  subject  of 
injunctions  to  municipal  corporations  he  has  exhibited  the  uses 
of  the  writ.  The  misappropriation  of  municipal  funds  is,  of  course, 
prominent  in  his  discussion.  Thus,  he  instances  appropriation  of 
county  funds  in  aid  of  a  private  corporation  without  authority 
of  law;  donations  without  legal  authority  for  school  houses;  the 
disposition  by  county  commissioners  of  the  surplus  revenues  in  an 
illegal  and  unauthorized  manner,  and  similar  cases  are  stated 
by  him  as  affording  the  basis  of  an  injunction.  But  there  is  no 
recognition  in  the  chapter,  of  an  injunction  of  a  creditor  to  re- 
strain the  disposition  of  the  corporate  funds.  As  to  creditors  we 
understand  the  general  principle  to  be  that  injunction  to  restrain 
the  debtor's  control  of  his  property  can  not  be  obtained.  *'  It 
iB  to  be  observed,  however,  that  the  jurisdiction  (i.  e.,  of  in- 
jahction  in  behalf  of  creditors)  is  not  exerted  in  favor  of  mere 
contract  oteditors,  or  creditors  at  large,  whose  claims  are  not 
r«dnced  to  judgment,  and  in  the  absence  of  statutory  provisions 
anthorixing  the  relief  courts  will  not  interfere  by  injunction  to 
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restrain  the  debtor  from  any  disposition  of  his  property,  how- 
ever fraadolent  the  disposition  he  may  seek  to  make,"  etc.  2 
High,  Chapter  27.  The  answer  that  the  creditor  of  the  city  of 
New  Orleans  dependent  on  the  annual  revenues  for  his  payment 
and  with  a  contract  right  to  that  payment  is  not  a  '<  mere  con- 
tract creditor"  does,  in  our  view,  withdraw  him  from  the  general 
principle  announced  by  the  text  writer.  Every  creditor  of  the  city 
for  labor,  supplies,  or  in  other  respects,  is  entitled  by  law  to  be 
placed  on  the  budget  for  the  year  in  which  his  debt  accrues,  but 
that,  in  our  view,  would  not,  if  he  were  omitted,  entitle  him  to  an 
injunction  to  restrain  the  Oity  from  making  provisions  on  its  budget 
for  the  annual  expenses  of  municipal  government.  Hard  as  his  con  - 
dition  might  be  if  omitted,  he  could  claim  no  such  injunction  as  is 
asked  for  at  our  hands,  but  would  be  remitted  to  other  relief.  Again, 
in  exceptional  oases,  it  is  the  judgment  creditor  on  whose  behalf 
the  injunction,  issues  to  restrain  the  debtor's  disposition  of  his 
property.  The  judgment  establishes  his  right.  Here,  it  is  asked 
by  one  who  has  no  judgment,  whose  asserted  debt  is  disputed 
and  is  the  subject  of  pending  litigation.  With  the  best  con- 
sideration we  have  been  able  to  give  this  part  of  the  case,  we  can  s 
not  see  our  way  clear  to  grant  the  injunction.  If  there  is  any  war- 
rant for  enjoining  a  municipal  corporation  from  making  its  annual 
budget  and  providing  for  municipal  expenditures,  because  there  is 
ao  omission  of  a  creditor  with  a  contract  stipulating  he  shall  be  put 
on  the  badget,  but  the  validity  and  performance  of  whose  asserted 
obligation  the  Oity  disputes  and  contests  in  court,  the  authority  has 
eluded  our  research.  If  we,  in  view  of  the  hardship  of  this  case, 
pressed  on  us  in  argument,  issue  the  injunction,  we  make  the  pre- 
cedent repugnant,  as  we  think,  to  settled  principles  and  apt  to  prove 
extremely  embarrassing  in  the  future. 

But  the  injunction  in  this  case  is  the  mere  auxiliary  of  the  man' 
damus,  and  the  difficulty  in  respect  to  that  remedy  is,  in  our  view 
of  the  most  serious  character.  The  mandamua  issues  only  to  enforce 
the  purely  ministerial  duty  imposed  by  law.  It  is  said  here,  the  duty 
arises  from  an  ordinance  of  the  council,  and  that  the  ordinance  is  a 
law.  The  ordinance  authorised  the  contract.  The  ordinance  fol- 
lowed  by  the  agreement  creates  the  commutative  contract;  the  com- 
pany is  to  remove  the  garbage  in  the  mode  and  under  the  oonditiona 
stated  in  the  contract;  on  performance  of  the  work  by  the  contractor 
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he  is  to  be  paid  by  the  city.  The  daty  of  payment  arises  from  the 
contract,  or  rather  its  performance.  Our  research  confirms  as  in  the 
opinion  that  no  mandamus  can  issae  to  enforce  an  obligation,  which, 
if  it  exists,  simply  arises  from  a  contract  and  its  faithful  perform- 
ance. We  find  the  law  epitomized  thus:  '< Daties  imposed  on  a  cor- 
poration, not  by  express  law  or  by  the  conditions  of  its  charter,  will 
not  be  enforced  by  marwtamtM;  the  use  of  the  writ  is  limited  to  obli- 
gations imposed  by  law."  High,  Sees.  821,  889.  We  have  been 
inclined  to  think  it  elementary  that  the  duty  to  be  enforced  mast  be 
imposed  by  law,  not  contract.  In  the  mach  discassed  case  of  Ken- 
dall vs.  United  States,  12  Peters,  554,  devoted,  it  is  true,  in  large 
part  to  other  qaestions,  the  right  to  the  mandamus  was  placed  on 
the  groand  of  the  daty  sought  to  be  enforced,  was  purely  ministerial, 
imposed  by  law.  Take  the  array  of  cases  in  Bouvier.  They  refer  to 
writs  of  mandamus  to  enforce  duties  created  by  law.  In  our  reports 
we  have  the  mandamus  to  compel  the  levy  of  a  tax  directed  by  law ; 
the  bank  required  by  its  charter  to  exhibit  the  list  of  its  shareholders 
may  be  compelled  by  mandamus  to  do  so ;  the  treasurer  required  by 
the  Oonstitution  and  laws  to  pay  the  auditor's  warrants  on  specific 
appropriations  may  be  constrained  by  mandamus.  Watts,  Templeton 
et  aU  vs.  Police  Jury  of  OarroU,  11  An.  141;  Hatch  vs.  Bank,  1  Rob. 
470;  Oockbum  vs.  Bank,  18  An.  289;  Homerich  vs.  Hunter,  14  An. 
226,  and  others,  but  none  involving  a  mere  contract  obligation.  In 
the  cases  cited  by  the  Relator  of  writs  of  mandamus  to  com- 
X>el  the  levy  of  a  tax  to  pay  municipal  bonds,  the  basis  for  the 
writ  has  been  the  law  under  which  the  bond  issues,  directing  the 
tax  to  be  levied.  Dillon  on  Municipal  Bonds,  Sec.  26 ;  Von  Hoffman 
vs.  Qnincy,  4  Wall.  656;  Butz  vs.  Muscatine,  8  Wall.  677.  It*  seems 
to  us  the  conclusion  must  be  the  writ  follows  and  enforces  the  min- 
isterial duty  created  by  the  law,  and  will  not  command  the  supposed 
duty  arising  only  from  contract. 

Again,  the  issue  on  the  writ  of  mandamus  confined  to  the  enforce- 
ment of  the  obligation  arising  from  the  law  does  not  admit  of  the 
inquiry  into  the  asserted  violation  of  a  contract.  In  this  case  the 
proof  tendered  by  the  Oity  to  show  the  non- performance  of  the  con- 
tract was  included.  If  not  performed  there  was  no  obligation  of  the 
city.  We  are  asked,  then,  to  enforce,  though  only  to  a  limited  ex- 
tent, a  contract  the  defences  to  which  are  alleged,  and  the  enforce- 
ment is  asked  in  proceeding  by  mandamus  in  which  the  defences  can 
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not  be  urged.  It  seem  to  ns  the  inability  to  nrge  any  defencesi 
though  they  may  exist,  is  in  itself  suggestive  that  the  maridamu$ 
is  not  the  remedy  for  the  asserted  wrong  of  the  relator.  We  find 
the  principle  running  all  through  the  text- books,  in  connection  with 
another  restriction  on  the  writ,  that  '*  mandamtu  is  not  an  appro- 
priate remedy  for  the  enforcement  of  contract  rights,  and  it  is  not 
the  proviiice  of  the  writ  to  settle  differences  of  opinion  between 
municipal  authorities  and  claimants  as  to  the  amount  due  for  ser- 
vices rendered;  all  disputed  claims  or  accounts  against  the  munici- 
pality should  be  referred  to  the  jury  and  to  the  ordinary  processes 
of  the  courts,  and  in  the  foot-note  of  the  text-book  is  the  suggestive 
reference  to  a  Pennsylvania  decision,  that  after  judgment  against  the 
municipality  on  the  disputed  demand  the  writ  may  issue  to  enforce 
its  payment.  High  Extraordinary  Remedies,  Sees.  880,  821,  26 ;  16 
Sargeant  &  Rawle,  p.  17.  In  the  same  line  the  author  states  that 
pending  litigation  in  another  court  in  which  the  relator  has  invoked 
relief  will  be  a  bar  to  the  writ  of  mandamus  sought  by  him.  Sec.  26. 
If  in  answer  to  all  this  it  is  said  the  writ  does  not  seek  to  com- 
pel payment  to  the  garbage  company,  still  it  Is  none  the  less 
true  that  the  relief  asked  is  a  step  toward  compelling  that  payment. 
If  the  remedy  cannot  be  invoked  for  performance  of  the  contract, 
every  advance  in  that  direction  is  forbidden  under  a  writ  of  specific 
and  restricted  scope.  If  the  writ  issues  the  court  intervenes  in 
a  controversy  of  the  Oity  with  its  creditor  as  to  the  validity  of  his 
contract  with  the  City,  and  notwithstanding  the  denial  of  any  liability 
on  its  part,  and  its  pending  litigation  on  the  subject  in  the  United 
States  Oircuit  Court  directs  the  city  to  place  the  disputed  amount  on 
its  budget,  in  legal  effect  setting  aside  the  fund  for  its  payment.  If, 
as  we  think  it  clear,  that  contract  obligations  and  disputed  claims  can 
not  be  the  basis  of  the  writ  of  mandamusj  then  what  we  are  asked 
to  do,  though  short  of  ordering  payment,  is  extending  the  writ  of 
mandamus  beyond  the  well-defined  limits  of  the  law.  That  we  do 
to-day  we.may  be  called  on  to  repeat  to-morrow.  The  result  would 
be  to  transfer  to  this  court  every  issue  between  the  city  and  M 
creditor,  claiming  under  a  contract  stipulating  he  should  be  put 
on  the  budget,  and  irrespective  of  all  defences  of  the  city,  we  should 
be  called  on  to  control  its  budget  so  as  to  make  place  on  it  for 
all  claims  disputed  by  the  oity  and  resisted  in  the  courts.  With 
the  most  patient  consideration  we  are  unable  to  give  our  sanction  to 
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sach  ase  of  the  writ  of  mandamus,  confined  by  nniveraal  acceptance, 
we  think,  to  purely  ministerial  duties  and  not  to  end  or  aid  dispnted 
contract  obligations. 

There  is  another  aspect  of  this  case.  We  find  on  this  budget 
of  1897,  items  of  ezpenditnre  of  the  year  1896.  Under  onr  revenue 
system  the  expenses  of  the  year  must  be  paid  from  the  revenues  of 
that  year.  It  is  a  salutary  provision  to  check  municipal  extravagance 
by  forbidding  the  anticipation  of  the  revenues  of  future  years  to  pay 
the  debts  of  the  present.  In  this  respect  the  budget  proposes  an 
unlawful  diversion  of  funds,  the  prevention  of  which  is  the  appro- 
priate office  of  the  writ  of  injunction.  High  on  Injunction,  Sec. 
1269.  Although  the  relator,  in  our  view,  is  not  in  position  to  demand 
payment,  his  right  of  payment  from  the  revenue  of  1897  being  con- 
tingent on  the  judgment  he  may  obtain,  we  think,  sufficient  to 
entitle  him  to  the  injunction  against  the  application  of  the  revenue 
of  1897  to  pay  liabilities  of  1896. 

A  large  part  of  the  discussion  here  has  been  directed  to  the  asser- 
tion of  power  in  the  council  to  end  a  contract  by  resolution.  Thi» 
and  other  phases  of  the  argument,  we  pass  in  a  decision  turning  alto- 
gether  on  the  remedy  sought  by  the  relator.  We  have  not  been 
inattentive,  either,  to  the  consideration  pressed  on  us  with  great 
earnestness  of  the  effect  of  leaving  the  relator  off  the  budget  of 
1897,  and  thus  it  is  claimed  excluding  him  practically  from  all  pro* 
vision  for  payment  of  his  demand  under  a  contract  of  the  city,  on 
the  faith  of  which  it  is  stated  the  Gktrbage  Company  has  expended  a 
large  amount  for  the  plant  and  the  equipment  necessary  for  the  per- 
formance of  the  contract.  If  it  be  determined  in  the  appropriate 
proceeding  the  city  has  any  defence  against  this  contract,  the  relator 
will  have  to  bear  his  loss.  If,  on  the  other  hand,  it  is  ascertained 
the  City  has  no  cause  of  complaint,  the  relator  wUl  be  left  only  with 
his  suit  for  damages  admitting,  if  recovered,  of  no  satisfaction  from 
the  revenues  of  this  year,  because  the  OouncU  proposes  to  apply 
them  to  other  purposes,  and  denied  any  recourse  on  the  revenues  of 
the  future  by  the  law  devoting  the  annual  revenue  of  each  year  to 
the  year's  expenses  and  excluding  all  other  demands.  While  we 
appreciate  this  argument  the  question  of  the  right  to  the  remedy 
sought  must  be  submitted  to  other  tests.  If  the  relator  stood  at  the 
bar  of  this  court  with  judgments  fortifying  his  contract  rights,  hie 
position  would  be  sensibly  altered.    If  after  he  presents  himself 
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with  such  judgment  establishing  his  right  to  the  instalments  to  be 
paid  to  him  each  and  every  month  according  to  his  contract,  this 
court  would  be  called  to  exert  its  control  as  far  as  practicable  over 
the  budgeted  revenues  of  the  year,  so  as  to  secure  his  rights  and  the 
observance  of  the  law  requiring  the  application  of  the  year's  reve- 
nues to  the  debts  of  the  year.  Our  Judgment  on  the  remedy  alone 
will  leave  the  relator  the  full  benefit  of  other  modes  of  relief. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed  in  so  far  as  it  directs  the 
city  to  place  the  relator  on  the  budget  of  1897,  as  claimed  by  him, 
and  enjoins  the  payment  of  the  one  hundred  and  twenty  thousand 
dollars  now  on  the  budget,  but  in  so  far  as  said  judgment  decrees 
that  the  city  be  enjoined  from  applying  the  revenues  of  1897  to  the 
items  on  the  budget  for  debts  or  expenses  of  1896,  that  the  judg- 
ment of  the  lower  court  be  and  is  hereby  affirmed. 

NiCHOLLS,  0.  J.,  concurs  in  the  decree. 

OoNcuBiuNG  Opinion. 

Brbaux,  J.  The  respondent  and  the  relator  agree  that  the  issue 
belore  us  for  determination  was  not  whether  the  contract  with  the 
relator  was  one  which  the  city  had  authority  to  make,  nor  whether 
the  city  could  recall  it  by  ordinance  or  should  sue  to  have  it  decreed 
null. 

All  these  questions  are  pending  before  another  court. 

It  is  annecessary  for  the  purpose  of  the  decision  of  the  questions 
before  us  to  exp  ess  an  opinion  upon  the  merits  of  the  controversy 
which  is  not  before  us. 

The  issues  here  are  limited  to  the  mandamus  sued  for  and  the 
injunction. 

As  to  the  first,  the  mandamus,  the  question  was  whether  the  relator 
was  entitled  to  the  writ  of  mandamus  to  compel  the  city  to  appropri- 
ate in  its  annual  budget  of  expenses  for  the  year  1897  the  sum  of 
one  hundred  and  twenty  thousand  dollars,  to  be  paid  to  the  relator 
in  monthly  instalments  of  teft  thousand  dollars,  in  accordance  with 
the  terms  of  the  contract. 

As  to  the  second,  the  injunction,  the  question  is  whether  the 
relator  is  entitled  to  the  writ  of  injunction  prohibiting  the  city  from 
disposing  of  the  amount  just  stated,  until  the  city  shall  first  have 
provided  for  the  payment  of  that  amount. 
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Recurring  to  the  writ  of  mandamua. 

It  does  not  issae  ex  debito  Judieim. 

It  may  be  withheld  if  there  is  other  specific  and  adequate  remedy. 

The  proposition  is  folly  supported  by  anthority,  that  the  power  to 
issae  that  writ  or  to  withhold  it,  rests  within  the  sound  discretion  of 
the  coort. 

The  contract  upon  which  the  application  is  founded  is  already  the 
subject  of  another  suit.  The  right  of  the  relator  to  recover  anything 
under  the  contract  is  questioned. 

It  is  well  settled  that  mandamua  lies  to  compel  the  payment  of  a 
judgment,  but  here,  before  any  judgment  has  been  rendered  upon 
the  claim  in  another  court,  it  is  sought  to  compel  the  city  to  place 
upon  its  budget  an  amov^nt  to  meet  the  claim.  In  other  words,  it  is 
sought  to  have  an  amount  budgeted  and  held  to  be  applied  to  the . 
payment  of  relator's  claim  in  case  a  judgment  be  obtained  before 
another  court. 

The  city,  we  are  informed,  before  another  court  pleads  that  the 
contract  is  ultra  virea^  and  sets  forth,  in  its  defence,  a  number  of 
other  grounds  of  nullity. 

Prior  to  a  determination  of  these  issues  the  court  is  called  upon 
to  make  a  decree  as  if  there  was  no  controversy  as  to  the  right 
claimed  under  the  contract. 

May  it  not  be  said  in  response  to  this  demand  that  repeatedly  it 
has  been  held  that  courts  will  refuse  a  mandamus  if  the  right  of  the 
one  applying  therefor  is  not  clear. 

The  vigorous  defence,  we  infer,  made  in  another  tribunal,  divests 
the  right  of  the  conclusiveness  it  possibly  would  have  if  the  many 
grounds  of  nullity  were  not  urged. 

It  has  also  been  decided  in  a  number  of  cases  that  mandamus  will 
not  be  allowed  in  cases  involving  numerous  questions  of  law  and 
fact. 

To  sustain  a  mandamus  the  applicant  must  have  a  clear  legaj  right. 

The  People  vs.  Oroton  Aqueduct  Board,  26  Barbour's  Supreme 
Court  Reports,  citing  18  Barb.  448,  and  10  Wend.  865. 

Applying  this  principle,  the  Supreme  Oourt  of  Illinois,  in  People 
vs.  Chicago,  68  111.  427,  held:  the  relators  having  resorted  to 
another  court  to  adjust  and  enforce  the  rights  of  all  concerned,  it 
would  not  exercise  jurisdiction  in  the  mode  desired  by  issuing  the 
writ  of  mandamus. 
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Another  question  arises,  not  controlling  it  may  be,  yet  .worthy  of 
eome  consideration. 

The  purpose  of  the  writ  is  to  compel  the  respondent  to  make  an 
appropriation  in  accordance  ¥dth  the  contract.  The  effect  may  be 
to  compel  the  city  to  return  to  a  contract  and  have  it  enforced,  not- 
withstanding the  grounds  alleged. 

In  that  case,  is  it  not  within  the  authority  of  the  court  to  withhold 
or  grant  the  writ  of  mandamus  according  to  the  justice  of  the  case  as 
made  to  appear  by  the  facts  exhibited? 

Weighing  the  extent  of  the  injury  which  the  relator  will  suffer  if 
the  order  be  withheld,  and  the  consequence  to  the  opposite  party  if 
the  order  be  granted,  in  my  view,  within  its  discretionary  power  the 
court  can  grant  or  withhold  the  relief  sought  according  to  the  exi- 
gencies in  the  case,  particularly  for  the  reason  that  the  writ  of 
injunction  applied  for  will  serve  as  far  as  possible,  under  the  circum- 
stances, to  safeguard  whatever  right  the  relator  may  have. 

A  court  may  grant  the  writ  of  injunction  to  preserve  a  right  in 
statu  quo  for  a  limited  time  in  order  that  it  may  be  litigated,  and 
this  may  be  granted  without  expressing  an  opinion  or  without  hav- 
ing the  means  of  expressing  an  opinion  as  to  the  legality  of  the 
claim. 

In  my  judgment  the  city  should  not  be  enjoined  from  paying  need- 
ful amount  to  perform  its  Augean  task,  a  task  of  the  greatest 
importance  in  this  climate  and  at  this  season.  Nor  should  mandamus 
issue  to  compel  the  city  to  withhold  the  whole  amount  budgeted  to 
meet  the  expenses  of  removing  the  garbage,  for  a  company,  be  the 
cause  what  it  may,  not  at  present  employed  in  removing  the  garbage. 

I  concur  in  the  decree. 

DissBNTiNQ  Opinion. 

Watkins,  J.  This  is  a  proceeding  by  mandamus  on  the  part  of  the 
relator, to  compel  the  City  Oouncil,  representing  the  respondent,  to 
appropriate  in  her  annual  budget  of  expenses  for  the  year  1897  the 
sum  of  one  hundred  and  twenty  thousand  dollars,  to  be  paid  relator 
in  monthly  instalments  of  ten  thousand  dollars,  in  accordance  with 
the  terms  of  its  contract,  for  the  year  1897,  made  under  and  in  pur- 
suance of  Ordinance  No.  7860,  0.  S.,  bearing  date  August  3,  1898, 
same  being  for  the  collection,  removal  and  disposal  of  garbage  from 
the  streets  and  public  places  of  the  city  of  New  Orleans. 
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This  suit  was  filed  in  the  DiBtrict  Ooart  on  the  11th  of  December, 
1896|  and  served  on  the  Mayor  on  the  same  date,  commanding  him 
to  show  canse  why  the  city  should  not  comply  with  the  relator's 
demand,  and  the  alternate  writ  was  made  returnable  on  the  21st  of 
December,  1896. 

On  the  trial  in  the  lower  court  there  was  judgment  in  favor  of 
relator,  and  the  city  as  respondent  prosecutes  this  appeal. 

The  averments  of  the  relator's  petition  are  that  on  the  12th  of 
September,  1893,  the  city  of  New  Orleans  entered  into  a  contract 
with  Edward  G.  Schlieder  for  the  removal  and  disposal  of  garbage, 
by  virtue  of  and  in  accordance  with  city  Ordinances  Nos.  7860  and 
7992,  G.  8.,  and  Resolution  No.  8660,  G.  S.,  and  that  on  the  29th  of 
MArch,  1894,  he  transferred  and  assigned  the  same  to  the  relator. 

That  thereupon  the  fertilizing  company  prepared  itself  and  pro- 
vided the  means  for  entering  upon  the  performance  of  its  engage- 
ment, and  to  that  end  purchased  property  and  thereon  erected  all 
the  necessary  buildings  and  provided  itself  with  all  the  needed 
machinery,  apparatus  and  appliances  necessary,  together  with  the 
necessary  wagons,  carts,  mules,  horses,  etc.,  at  an  aggregate  expense 
to  itself  of  about  three  hundred  thousand  dollars. 

That,  after  due  proclamation  by  the  mayor,  and  in  keeping  with 
the  terms  and  stipulations  of  its  contract  with  the  city,  it  entered 
upon  the  discharge  of  the  obligations  thereof  about  the  1st  of  Au- 
gust, 1894,  and  has  continued  to  discharge  and  perform  same  to  the 
date  of  filing  this  suit;  and  that  the  city  regularly  paid  the  monthly 
allowances  due  to  the  company  up  to  and  including  the  month  of 
May,  18b6,  but  has  since  that  time  neglected  and  refused  to  pay  that 
sum  or  any  other  sum  on  that  account. 

The  further  averment  is,  that  under  the  contract  it  was  provided 
that  for  five  years  after  its  date  the  sum  of  six  hundred  thousand 
dollars  should  be  paid  in  sixty  equal  instalments  of  ten  thousand 
dollars  each,  and  that  all  of  said  payments  were  to  be  made  out  of 
appropriations  to  be  made  in  the  annual  budget  of  expenses  of  the 
city. 

That  Sec.  93  of  Act  46  of  1896 — the  charter  of  the  city — provides 
that  the  Gity  Gouucil  shall,  once  in  twelve  months,  before  fixing  and 
deciding  upon  the  amount  of  taxes  and  licenses  to  be  assessed  for 
the  ensuing  year,  cause  to  be  made  out  a  detailed  estimate  exhibit- 
ing the  various  items  of  liabilities   and  expenditures,  including  the 
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requisite  amoimt  for  all  expenses  of  the  city  during  the  said  year; 
and  shall  cause  the  same  to  be  published  for  at  least  ten  days  in  the 
official  journal  of  the  city;  and  such  rate  of  taxation,  as  provided  by 
law,  on  every  hundred  dollars  of  valuation,  shall  thereafter  be  fixed 
and  assessed,  as  tofcether  with  other  revenues  of  the  city  may  be 
necessary  to  meet  the  estimated  liabilities  and  expenditures. 

That  the  adoption  of  this  detailed  estimate  shall  be  considered  as 
the  appropriation  of  the  amount  therein  stated,  and  that  the  comp- 
troller shall  not  audit,  nor  shall  the  treasurer  draw  or  sign  any  checks 
upon  the  fiscal  agent  for  any  claims  unless  an  appropriation  therefor 
has  been  made  in  accordance  with  that  act. 

That  the  City  Council  has  caused  the  detailed  estimate  above  re- 
ferred to,  to  be  published  as  the  law  requires,  but  that  no  provision 
is  therein  made  for  the  relator  under  its  contract,  for  1897,  not¥dth- 
standing  it  was  the  duty  of  the  city  to  provide  therefor,  in  the  said 
budget  for  1897,  the  sum  of  one  hundred  and  twenty  thousand  dol- 
lars— same  being  the  amount  due  the  relator  under  its  contract  for 
the  year  1897,  and  that  it  is  without  remedy  in  the  premises,  save 
by  the  writ  of  mandamvs. 

The  further  averment  is  then  made  that,  in  order  to  excuse  and 
justify  its  conduct  in  the  premises,  the  Oity  Council  at  one  time  pre- 
tended that  relator's  contract  was  null  and  void  ab  initio ^  and  at  an- 
other time  that  it  had,  subsequently  to  its  execution,  terminated  and 
ceased  to  have  any  binding  force  because  of  the  company  having 
failed  and  refused  to  gather  and  remove  garbage  in  accordance  with 
the  stipulations  thereof;  while,  on  the  other  hand,  that  of  the  rela- 
tor was,  and  it  charges  the  truth  to  be,  that  the  contract  was  made 
and  entered  into  in  pursuance  of  and  after  due  compliance  with  all 
the  forms  of  law,  and  is  valid  and  binding  in  all  respects,  and  that 
all  obligations  and  duties  thereby  imposed  have  been  regularly  and 
fully  performed  in  all  respects. 

The  relator  further  alleges  that  the  city  has  no  other  means  of 
paying  her  debts  and  contract  liabilities  than  a  limited  power  of  tax- 
ation granted  to  her  by  her  charter,  and  that  if  the  proceeds  thereof  ^ 
together  with  other  municipal  revenues,  be  entirely  disposed  of  and 
appropriated  by  the  City  Council  without  setting  aside  the  amount  it 
requires  to  satisfy  its  demands  for  the  current  year,  there  will  be  no 
funds  available  for  that  purpose,  and  that  a  judgment  against  the 
the  city  would  be  unavailable  and  uncollectible  and  of  no  value 
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whatever.  And,  in  conclasion,  the  relator  avers  that  '*  practically 
the  city  of  New  Orleans,  in  view  of  its  limited  power  of  taxation,  its 
limited  revenue  and  its  intention,  as  shown  in  said  pablisbed  esti- 
mate of  expenditures,  to  dispose  of  the  whole  of  the  revenue  of 
1897  without  providing  for  the  claim  of  relator,  should  be  ^* practi- 
cally regarded  as  an  insolvent  debtor,  and  that  the  writ  of  mandamtis 
prayed  for  should  therefore  issue,  and  after  due  proceedings,  be  made 
peremptory,  vnthout  prejtbdice  to  the  rights  of  the  city,  if  any  she  have^ 
by  appropriate  judicial  proceedings,  to  urge  the  invalidity  of  or  to  se- 
cure the  annulment  of  the  said  contract.^ ^ 

The  respondent  returns,  substantially,  that  the  City  Council 
attempted,  by  Ordinance  No.  7860,  G.  S.  (the  one  referred  to  by  the 
relator) ,  to  make  a  contract  with  the  relator  for  the  removal  and 
disposal  of  garbage  within  the  garbage  district  designated  in  the 
same,  which  was  divided  into  seventeen  districts,  the  contract 
being  for  the  period  of  twenty  years,  and  bearing  date  29th  of 
August,  1893. 

It  then  reiterated,  substantially,  the  statement  made  by  the  rela- 
tor, and  then  represents,  that  about  the  1st  of  June,  1896,  complica- 
tions arose  between  the  company  and  the  city  in  regard  to  the  man- 
ner in  which  the  former  was  gathering  and  removing  garbage,  when, 
at  the  instance  of  the  Board  of  Health,  prosecutions  were  com- 
menced against  the  company's  employees  for  the  purpose  of  pre- 
venting the  practice  indulged  in  by  the  relator  '^  of  dumping  garbage 
upon  lots  and  squares  in  the  city." 

It  then  states  that  the  health  authorities  subsequently  called  upon 
the  city  and  demanded  that  steps  be  taken  by  the  city  for  the 
removal  of  all  offensive  matter  from  the  markets,  streets  and  public 
places  of  the  city;  and  that  thereupon  the  City  Council — having 
made  a  special  investigation  of  its  own,  as  to  the  manner  in  which 
the  relator  was  collecting  and  removing  garbage  and  operating  its 
plant — adopted  Ordinance  No.  12,537,  0.  S.,  on  the  30th  of  July, 
1896,  **  declaring  the  plant  of  the  Southern  Chemical  and  Fertilizing 
Company,  Limited,  and  the  business  of  collecting,  removing  and  dis- 
posing of  garbage,  as  conducted  by  said  company,  a  public  nuisance, 
and  directing  the  Commissioner  of  Public  Works  to  immediately  take 
charge  of  the  collection,  removal  and  disposal  of  garbage." 

It  further  returns  that,  since  the  adoption  of  that  ordinance  *^  the 
department  of  public  works  has  discharged  the  duty  of  collecting, 
62 
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remoTing  and  disposing  of  the  garbage  at  an  average  monthly  cost 
of  seven  thoasand  fonr  hundred  and  twenty- two  dollars  and  twenty - 
three  and  a  half  cents." 

Reference  is  then  made  to  the  present  suit,  in  which  details  are 
given  similar  to  those  we  have  outlined  from  the  relator's  petition, 
and  then  follows  the  purport  of  its  exception  to  the  effect,  that  the 
petition  discloses  no  cause  of  action,  and  of  the  answer  to  the  effect, 
that  the  contract  was  absolutely  null  and  void,  and  that,  if  valid,  it 
had  been  violated.    Brief,  p.  10. 

Then  comes  the  following  pertinent  allegation,  viz. : 

**  That  the  writ  of  mandamus  could  not  issue  to  compel  the  per- 
formance by  the  city  of  a  contractual  duty,  especially  when  the  exis- 
tence of  the  contract  was  deoied,  and  where  the  party  applying  for 
the  mandamus  has  adequate  remedy  at  law ;  and  that  as  the  city  of 
New  Orleans,  under  the  power  delegated  to  it  by  law,  had  declared 
the  plant  of  the  Southern  Chemical  and  Fertilizing  Company,  Lim- 
ited, and  the  business  of  collecting,  removing  and  disposing  of  gar- 
bage as  carried  on  by  said  company  to  be  a  public  nuisance,  and  had 
ordered  its  own  officers  to  dischargetheduty  of  collecting,  removing 
and  disposing  of  the  garbage,  the  finding  of  the  City  Council  was 
conclusive  until  set  aside  by  a  court  of  competent  jurisdiction  in  a 
proper  proceeding  and  on  proof  that  Ordinance  No.  12,637  was  an 
unwarranted  and  unreasooable  exercise  of  municipal  authority." 

It  then  declares,  that  *'  subsequent  to  the  filing  of  the  petition  for 
mandamus,  to- wit,  on  the  16th  of  December,  1896,  the  budget  of 
revenues  and  expenses  of  the  city  of  New  Orleans  for  the  year  1897 
was  finally  approved,**  Ftde  Ordinances  Nos.  12,936  and  12,937. 
This  is  the  case  as  presented  apon  the  petition  and  return  in  the 
mandamus  proceedings. 

The  contract,  in  form  and  effect,  as  set  out  in  the  petition  is  ad- 
mitted in  the  return,  coupled  with  the  averment  (1)  that  it  was  ultra 
vires  and  void  ab  initio^  and  (2)  that  if  not  void,  it  was  terminated 
by  the  company's  failure  to  gather,  remove  and  dispose  of  garbage 
in  keeping  with  its  provisions ;  and  (3)  that  the  city,  at  the  instance 
of  the  health  authorities,  having  found  and  declared  /that  the  man- 
ner in  which  the  company  was  neglecting  and  failing  to  remove  gar- 
bage constituted  a  public  nuisance,  had  undertaken  to  abate  the 
same  through  the  instrumentality  of  the  department  of  public  works. 

Not  denying,  but  on  the  contrary  affirming  the  facts  to  be  as  stated 
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in  the  relator's  petition  in  respect  to  the  budget  of  1897,  the  re- 
spondent plainly  states,  that  the  city  has  disavowed  and  repudiated 
its  contract  through  the  instrumentality  of  its  own  ex  parte  action  in 
passing  and  promulgating  an  ordinance  declaring  the  company  to 
have  been  derelict  in  its  duty,  and  the  operation  of  its  plant  a  public 
nuisance ;  and  then  retorts  by  saying  the  writ  of  mandamus  can  not 
issue  against  the  city  to  compel  its  performance  of  a  contractual 
duty,  especially,  as  in  this  case,  when  its  existence  is  denied. 

From  the  foregoing  statement  it  is  evident  that  the  two  questions 
presented  for  consideration  are  (1)  whether  the  city  can,  in  the 
manner  proposed,  dispossese  the  fertilizing  company  of  the  franchise 
of  which  it  became  the  owner  under  the  contract  of  September  12, 
1898,  and  (2)  this  attempt  having  been  made  by  the  city  authorities, 
can  she  be  kept  to  her  engagements  under  her  contract,  and  coerced 
by  mandamvs  to  make  provision  in  the  annual  budget  of  expenses 
and  appropriations  for  the  current  year  1897  for  the  suflQcient 
amount  of  money  to  meet  the  monthly  instalments  of  ten  thousand 
dollars  that  are  due  and  those  which  are  to  become. due  thereunder 
during  the  year  1897? 

The  proposition  of  the  Oity  Attorney  seems  to  be  that  the  City 
Oouncil  considered  the  fertilizing  company  in  the  light  of  an  unfaith- 
ful servant,  and  exercised  the  right  of  turning  it  away,  and  that  any 
right  the  company  has  for  its  restoration  to  the  service  and  employ  - 
ment  of  the  city,  being  purely  contractual,  specific  performance 
thereof  can  not  be  enforced  by  mandamus. 

On  the  contrary,  the  contention  of  the  relator  is  that  the  city 
advertised  and  sold  as  a  public  franchise  the  exclusive  right  to 
gather,  remove  and  dispose  of  garbage  within  certain  designated 
municipal  districts  of  the  city  and  in  a  manner  particularly 
described,  and  that  same  was  adjudicated  at  public  auction  at  a  com  - 
petitive  bidding  to  one  E.  G.  Schlieder  for  the  period  of  twenty 
years,  in  exact  compliance  with  an  ordinance  of  the  city,  which  par- 
ticularly and  exclusively  dealt  with  that  subject,  and  as  the  city  was 
authorized  to  do  under  the  statutes  of  the  State  on  the  sub.ect  of 
garbage  and  the  provisions  of.  the  city  charter  then  existing. 

That  in  pursuance  of  the  said  ordinance  and  the  law,  the  city 
entered  into  a  contract  with  said  Schlieder,  adjudicatee,  for  the 
removal  and  disposal  of  garbage,  by  the  terms  of  which  she  promised 
and  agreed  to  pay  the  sum  of  one  hundred  and  twenty  thousand 
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dollars,  animally,  for  the  first  five  years  from  and  after  the  29th  of 
Angast,  1898 ;  for  the  second  period  of  five  years  one  hundred  and 
thirty -four  thousand  dollars  per  annum;  for  the  third  period  of  five 
years  one  hundred  and  fifty  thousand  dollars  per  annum;  and  for  the 
fourth  period  of  five  years  one  hundred  and  sixty-five  thousand 
dollars  per  annum,  said  sums  to  be  paid  in  equal  monthly  instal- 
ments. 

That  Schlieder  subsequently  assigned  all  his  rights  under  the  ordi- 
nance, adjudication  and  contract,  to  the  Southern  Chemical  and  Fer- 
tilizing Company,  Limited,  a  corporation  organized  under  the  laws  of 
the  State  for  the  express  purpose  of  collecting  the  garbage  of  the 
city  and  manufacturing  same  into  fertilizers ;  that  it  established  a 
plant  for  that  purpose  and  procured  all  the  necessary  paraphernalia 
for  the  purpose  at  an  outlay  of  three  hundred  thousand  dollars,  and 
began  and  continued  operations  thereunder  without  serious  objection 
or  hinderance  of  any  kind  until  about  the  1st  of  June,  1896. 

Predicated,  substantially,  on  this  statement,  the  contention  of  rela- 
tor's counsel  is,  that  it  is  not  in  r.ny  sense  a  servant  or  laborer  for 
hire  of  the  city  whom  she  may  turn  away  at  pleasure,  but  an  inde- 
pendent proprietor  and  adjudicatee  of  a  public  franchise  who  has 
contracted  with  the  city  to  perform  for  the  city  a  service  in  the 
removal  of  garbage,  for  a  stipulated  consideration  in  money,  and  for 
the  payment  of  which  the  city  in  her  ordinance  and  contract  spec- 
ially provided,  that  provision  should  be  annually  made  in  her  budget 
of  expenses  and  appropriations. 

That  the  necessary  and  legal  consequence  is,  that  the  only  ques- 
tions which  may  have  arisen  or  can  arise  between  the  company  and 
the  city  are  (1)  the  right  of  the  city  to  repudiate  her  agreement  to 
provide  for  and  make  payments  of  the  instalments  of  the  price  as 
they  fall  due,  and  (2)  the  right  of  the  relator  to  compel  the  city  to 
keep  to  the  covenaots  of  her  ordinance  and  contract  and  annually 
provide  therefor  in  her  budget  if  she  refuse. 

But  before  proceeding  to  discuss  and  dispose  of  these  propositions, 
it  is  necessary  that  a  statement  should  be  made  of  the  injunction 
which  the  relator  applied  for  and  obtained  pendente  lite  as  an  ancil- 
lary proceeding  which  it  deemed  necessary  for  the  purpose  of  pre- 
serving the  etatua  quo  of  the  fund,  and  prevent  its  disposition  or 
disbursement  until  a  final  judgment  should  be  rendered  on  the  princi- 
pal demand. 
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The  petition  for  injanction,  substantially,  states  that  after  the 
cause  was  set  down  for  argument  in  the  lower  court,  but  before  it 
was  argued,  the  relator  filed  same,  in  which  he  reiterated  in  substance 
the  averments  of  the  petition  for  mandamus — setting  forth  the  then 
attitude  and  situation  of  the  case — and  stated  that  notwithstanding 
the  pendency  thereof  the  respondent  had,  since  the  service  of  the 
alternative  writ,  passed  ordinances,  commonly  known  as  12,936  and 
12,987,  0.  S.,  being  her  budget  of  intended  and  estimated  expendi- 
tures for  the  year  1897,  distributing  all  the  revenues  of  said  year 
without  making  any  specific  appropriation  therein  for  petitioner's 
debt,  but  inserted  therein  an  appropriation  of  one  hundred  and 
twenty  thousand  dollars  for  *<  removing  garbage  (in)  1897,"  and  also 
an  appropropriation  for  ^'removal  of  garbage  in  1896"  of  forty 
thousand  dollars. 

The  further  averment  is  made,  that  until  recently  previous  to  that 
date  it  had  hoped  and  believed  that  the  appropriation  of  one  hundred 
and  twenty  thousand  dollars  for  removing  garbage  of  1897  was 
intended  as  an  appropriation  in  its  favor  to  be  held  in  abeyance  until 
the  decision  of  this  cause — it  being  for  exactly  the  same  amount  as 
is  therein  demanded — but  that  said  two  ordinances  destined  it  to  the 
use  and  for  the  payment  of  the  Commissioner  of  Public  Works,  and  to 
other  persons  than  the  relator,  for  expenses  incurred  in  the  removal 
of  garbage  during  1897,  and  that  if  said  ordinances  be  carried  into 
effect,  and  the  money  thereby  appropriated  be  paid  accordingly,  all 
funds  applicable  to  the  payment  of  relator* s  contract  and  presented  for 
adjudication  in  the  mandamus  proceeding  vrill  be  diverted  and  squan- 
dered, and  relator  irreparably  injured,  unless  stayed  and  restrained  by 
the  vrrit  of  injunction. 

The  further  averment  is  made  that  it  is  expressly  provided  by  Act 
30  of  1877  (Sec.  3)  that  the  revenues  of  the  several  parishes  and 
municipal  corporations  in  this  State,  of  each  year,  shall  be  devoted 
to  the  expenditures  of  that  year,  provided  that  any  surplus  of  said 
revenues  may  be  applied  to  the  indebtedness  of  former  years,  and 
that  therefore  the  appropriation  of  forty  thousand  dollars  for  the 
removal  of  garbage  in  1896  is  illegal  and  absolutely  null,  void  and  of 
no  effect  until  and  unless  any  and  all  demands  against  the  revenues 
of  1897  shall  have  been  paid,  and  that  relator  has  the  legal  right  and 
insists  that  its  legal  demands  shall  be  met  and  paid  before  any  sums 
whateoer  are  appropriated  for  the  payment  of  any  obligation  of  any 
year  prior  to  1897  out  of  the  budget  for  that  year,  and  to  that  end 
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and  effect  the  relator  demanded  an  injanction  for  the  purpose  of 
preventing  said  ordinances  being  carried  into  effect ^  and  the  said  sums 
of  one  hundred  and  twenty  thousand  dollars  and  forty  thousand  dollars 
being  disbursed  avid  diverted  during  the  pendency  of  the  mandamibs 
proceedings. 

The  respondent  sought  to  have  the  injanction  dissolved  on  giving 
bond,  bat  failing  in  that  she  filed  an  answer  denying  that  relator  has 
any  interest  in  the  appropriation  of  either  the  one  hundred  and 
twenty  thousand  dollars  or  the  forty  thousand  dollars  in  the  budget 
of  expenses  for  the  year  1897.  The  suit  was  argued  and  submitted 
on  the  merits  of  the  mandamus  and  injunction,  and  judgment  was 
rendered  in  favor  of  the  relator,  making  the  mandamus  peremptory 
and  the  injunction  perpetual,  hence  both  are  embraced  in  the 
respondent's  appeal. 

The  facts  that  need  be  stated  are  few  and  simple.  That  the  city 
Ordinance  No.  7860,  relative  to  the  removal  of  garbage,  was  regu- 
larly passed  and  promulgated,  there  is  no  question,  and  there  is  none 
that  it  was  a  duty  imposed  upon  the  city  by  the  terms  of  her  charter 
as  well  as  by  the  general  law  relative  to  the  exercise  of  f.he  police 
power  to  provide  for  the  removal  of  garbage  for  the  better  sanita- 
tion and  preservation  of  the  health  of  the  city.  There  is  none  as  to 
the  fact  that  said  garbage  ordinance  was  authorized  by  the  special 
provisions  of  the  law  with  reference  to  the  removal  of  garbage  as 
well  as  by  the  provisions  of  the  legislative  charter  of  the  city,  and 
there  is  none  as  to  the  fact  that  the  proposed  contract  and  franchise 
therein  outlined  was  regularly  advertised,  sold  and  adjudicated  to 
Schlieder  and  assigned  to  the  relator  after  the  eity  had  bound  her- 
self to  the  performance  of  her  part  of  its  stipulations  in  a  solemn 
notarial  act  and  had  executed  and  delivered  her  obligations  conform- 
ably thereto. 

The  following  is  the  ordinance,  reproduced  in  its  entirety,  for  the 
purpose  of  accuracy  and  to  avoid  any  question  of  doubt  or  miscon- 
struction, viz. : 

*»  Mayoralty  of  New  Orleans,  \ 
"  City  HaU,  August  8,  1898.     J 

"No.  7860,  Oouncil  Series. 

"  An  Ordinance  to  Provide  for  the  OoUection  and  Disposal  of  Gar- 
bage, etc.,  by  the  Adoption  of  a  System  therefor,  and  the  Enter- 
ing into  a  Contract  therefor  for  Twenty  Years,  and  Providing 
Penalties  for  the  Violation  of  this  Ordinance. 

"Whereas,  the  method  of  removing  and  disposing  of  garbage 
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heretofore  used  in  this  ciiy  has  proved  entirely  inefficient,  insufficient 
and  objectionable  to  the  public  as  well  as  to  private  citizens;  and 

*' Whereas,  the  fast -increasing  growth  of  the  city  and  increase  of 
population  demand  the  adoption  of  some  modern  and  efficient 
method  of  garbage  removal,  such  as  is  in  use  in  other  cities  of  the 
United  States;  and 

'*  Whebeas,  the  Board  of  Health  has  recommended  that  the  city 
of  New  Orleans  take  steps  to  provide  some  such  system : 

'^Seotion  1.  Be  it  ordained  by  the  Common  Council  of  the  city  of  New 
Orleans,  That  the  Comptroller  be  and  he  is  hereby  directed  to  ad- 
vertise for  ten  days,  according  to  law,  for  sealed  proposals  for  the 
collecting,  removing  and  disposing  of  all  garbage  from  private  resi- 
dences, business  places,  streets  and  alleys,  and  all  public  places 
within  the  limits  of  the  city  of  New  Orleans,  as  described  in  the  gar- 
bage districts  hereinafter  enumerated,  for  twenty  years,  by  some 
improved  system  similar  to  those  in  use  in  other  cities  of  the  United 
States. 

'*  Every  bidder  making  proposals  under  this  ordinance  shall  state 
the  price  per  annum,  divided  into  four  periods  of  five  years  each,  at 
which  he  is  willing  to  contract  therefor  under  the  terms  of  this  or- 
dinance. 

<'A11  bids  received  by  the  Comptroller  shall  be  reported  to  the 
Oity  Council. 

'^  The  City  Council  shall  award  the  contract  to  the  bidder  whose 
price  is  most  satisfactory  to  them,  but  this  award  shall  not  be  final 
until  the  successful  bidder  has  presented  a  system  of  disposing  of 
refuse  vegetable  and  animal  matter,  including  dead  animals,  in  a 
manner  which  is  scientific  and  sanitary,  disposing  of  whatever  is  in- 
jurious to  health  and  discomforting  to  the  human  race,  at  the  same 
time  preserving  whatever  is  valuable  in  the  material  aforesaid.  The 
City  Council  reserving  the  right  to  reject  any  and  all  bids. 

**Seo.  2.  Be  it  further  ordained,  etc.,  That  each  bidder,  prior  to 
submitting  his  bid,  sball  deposit  with  the  Treasurer  the  sum  of 
twenty-five  thousand  ($25,000)  dollars  in  United  States  currency, 
shall  file  a  receipt  therefor  with  the  Comptroller,  as  evidence  of  his 
qualification  to  bid.  Th«s  deposit  is  required  as  an  earnest  of  good 
faith  upon  the  pai*t  of  all  tbe  bidders,  and  all  deposits  shall  be 
returned  to  all  unsuccessful  bidders  immediately  after  the  final  award 
by  the  Council,  and  the  deposit  of  the  successful  bidder  shall  be 
retained  by  the  Comptroller  until  the  notarial  contract  herein  pro- 
vided for  is  signed,  and  said  deposit  shall  be  forfeited  to  the  city  of 
New  Orleans,  in  case  said  adjudicatee  shall  fail  to  enter  into  said 
contract  and  furnish  the  necessary  bond.  When  said  contract  is 
signed  and  bond  given  the  deposit  shall  be  returned  to  the  adjudi- 
catee. 

«*  Sec.  8.  Be  it  further  ordained,  etc.,  That  the  city  of  New  Orleans, 
for  the  purposes  of  collecting  and  disposing  of  all  garbage,  shall  be 
divided  into  seventeen  districts,  to  be  known  as  garbage  districts, 
nrhich  districts  will  be  as  follows,  to -wit: 

*'  First.  Thalia  to  Felicity  Road,  river  to  Claiborne. 

"Second.  Italia  to  Julia,  river  to  Claiborne. 

''  Third.  Julia  to  Canal,  river  to  White. 

"  Fourth.  Canal  to  St.  Louis,  river  to  White. 
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<'  Fifth.  St.  Louis  to  St.  Philip,  river  to  Broad. 

'*  Sixth.  St.  Philip  to  Esplanade,  river  to  flagan  avenue. 

*<  Seventh.  Esplanade  to  Elysian  Fields,  river  to  Broad. 
.    ^*  Eighth.  Elysian  Fields  to  Enghein,  river  to  Claiborne. 

*^  Ninth.  Enghein  to  Louisa,  river  to  Claiborne,  Louisa  to  Poland, 
river  to  St.  Claude. 

*' Tenth.  Felicity  Road  to  First,  river  to  Claiborne. 

**  Eleventh.  Fifst  to  Toledano,  river  to  Claiborne. 

*' Twelfth.  Toledano  to  Napoleon  avenue,  river  to  Dryades. 

*<  Thirteenth.  Napoleon  avenue  to  Peters  avenue,  river  to  Dryades. 

'*  Fourteenth.  Peters  avenue  to  Lower  Line  street,  river  to  Caron- 
delet. 

'<  Fifteenth.  Jackson  to  river,  Atlantic  avenue  to  Powder. 

'*  Sixteenth.  Lower  Line  street  to  Carroll  ton  avenue,  river  to 
Seventh. 

<*  Seventeenth.  CarroUton  avenue  to  Upper  Line  street,* river  to 
Seventh. 

*'The  above  territory  shall  comprise  the  limits  of  the  garbage  dis- 
tricts of  the  city  of  New  Orleans,  and  the  provisions  of  this  ordinance 
shall  apply  to  same,  except  as  to  dead  animals,  which  shall  be 
removed  by  the  contractor  from  places  wherever  dairies  or  stables 
are  located  outside  of  said  limits. 

''Seo.  4.  Be  it  further  ordained^  etc..  That  the  word 'garbage,'  as 
used  in  this  ordinance,  shall  be  construed  to  mean  house  and  kitchen 
offal,  and  all  refuse  matter  not  excremental,  whether  solid  or  liquid, 
and  composed  of  animal  and  vegetable  substances,  including  dead 
animals,  same  coming  from  public  or  private  premises  of  the  city, 
and  not  destined  for  consumption  as  food.  No  ashes,  dirt,  or  other 
substance  foreign  to  garbage  shall  be  covered  by  this  contract,  except 
as  hereinafter  provided,  and  it  shall  be  unlawful  for  any  occupant  or 
occupants  of  any  premises  in  the  city  of  New  Orleans  to  mix  any 
such  ashes,  dirt,  or  other  substance  foreign  to  garbage  with  the 
garbage  to  be  removed  from  said  premises  as  herein  provided,  under 
a  penalty  of  not  less  than  five  nor  more  than  twenty- five  dollars 
fine  for  each  offence,  or  imprisonment  for  not  more  than  thirty  days. 

"  Sec.  5.  Be  it  further  ordained^  etc..  That  the  contractor  shall, 
by  proper  notice  in  writing,  issued  to  occupants  of  premises  in  the 
several  garbage  districts,  inform  the  occupant  or  occupants  of  such 
premises  of  the  hours  when  garbage  will  be  removed  from  said 
premises,  and  it  will  be  the  duty  of  sucb  occupants  of  such  premises 
to  have  all  garbage  ready  for  removal  therefrom  at  the  hours  so 
designated  by  the  contractor  for  such  premises,  under  a  penalty  of 
not  less  than  ten  dollars  fine  or  imprisonment  for  not  more  than  ten 
days  for  each  offence. 

"  Sec.  6.  Be  it  further  ordained^  etc,  That  it  shall  be  the  duty  of 
the  contractor  to  collect  and  remove  from  all  private  residences, 
business  places,  streets  and  alleys,  and  all  public  places  within  the 
limits  of  the  garbage  district  aforesaid,  all  slops,  offal,  garbage,  dead 
animals,  in  suitable  vehicles  or  carts,  and  other  animal  and  vegetable 
matter  in  inclosed  water-tight  metallic  vehicles  or  carts,  so  that  no 
drippings  or  refuse  can  be  dropped  on  the  streets,  alleys  or  public 
places  in  the  city,  to  a  certain  point  or  points,  to  be  approved  by  the 
City  Council,  where  the  said  contractor  shall  have  erected,  on  land 
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owned  or  leased  by  him,  a  first-class  plant,  inclnding  the  necessary 
bnildings  and  machinery  for  the  destruction  by  fire  or  the  reduction  and 
conversion  of  said  material  so  removed  info  merchantable  products. 
Said  plant  shall  have  a  capacity  snflQcient  and  ample  to  promptly  and 
daily  dispose  of  all  material  so  to  be  removed  and  collected  by  said 
contractor  in  the  garbage  districts  of  the  city  of  New  Orleans  as 
aforesaid.  The  vehicles  or  car^s  above  referred  to  shall  each  be  pro* 
Tided  with  a  gong  of  safflcient  size  to  be  plainly  heard  by  the  occu  - 
pant  or  occupants  of  the  premises,  and  said  gong  shall  be  rung  on 
the  approach  of  such  vehicle  or  cart,  as  notice  to  the  occupants  of 
the  approach  thereof. 

"  Sec.  7.  Be  it  further  ordained,  etc.,  That  it  shall  also  be  the  duty 
of  the  contractor  to  remove  from  within  the  said  garbage  districts  all 
street  pilings,  collected  by  the  public  works  department  from  gut- 
ters ;  ashes,  house  and  ordinary  street  sweepings,  but  he  shall  not  be 
required  to  remove  debris  from  buildings  in  course  of  demolition, 
repair  or  construction,  or  any  other  refuse  except  that  enumerated 
in  this  ordinance. 

"  Sec.  8.  Be  it  further  ordained^  etc..  That  the  contractor  shall,  by 
proper  notice  in  writing,  issued  to  the  occupants  of  premises  in  the 
several  garbage  districts  named,  inform  the  occupant  or  occupants 
of  such  premises  of  the  hours  when  said  ashes  and  house  sweepings 
will  be  collected  and  removed,  and  it  shall  be  the  duty  of  such  occu- 
pant or  occupants  to  have  such  house  swer plugs  and  ashes  placed  in 
a  box  or  barrel  at  some  convenient  point  for  the  contractor  and 
ready  for  removal  at  the  hour  designated  by  him,  under  a  penalty  for 
each  omission  of  not  more  than  ten  dollars'  fine  or  imprisonment  for 
not  more  than  ten  days. 

"  Sec.  9.  Be  it  further  ordained,  etc.,  That  the  Commissioner  of 
Public  Works  shall  notify  the  contractor,  in  writing,  of  all  street 
sweepings  and  pilings  which  are  ready  for  removal,  and  it  shall  be 
the  dnty  of  the  contractor,  within  twelve  hours  after  such  notice 
(unless  prevented  by  bad  weather)  to  remove  all  such  sweepings 
and  pilings  so  designated,  under  forfeit  of  ten  dollars  for 'every 
twelve  hours  he  fails  to  remove  said  designated  pilings,  said  forfeit 
to  be  deducted  monthly  from  the  amount  due  the  contractor,  in  the 
manner  herein  provided  for  similar  deductions  as  to  garbage  in  Sec. 
13  of  this  ordinance. 

"Sec.  10.  Be^it  further  ordained,  etc.,  That  the  said  works  and 
plant  shall,  at  all  times,  be  subject  to  the  inspection  and  supervision 
of  the  Board  of  Health  of  the  State  of  Louisiana,  and  said  board  shall 
have  supervision  of  the  means  and  men  employed  in  the  collection, 
removal  and  disposition  of  said  garbage,  and  if  at  any  time  the  said 
collection  and  removal  shall  be  improperly  done  or  not  conducted  in 
a  sanitary  manner,  through  fault  of  said  employees,  said  employees 
shall,  on  demand  of  said  Board  of  Health,  be  discharged  by  said 
contractor  and  reliable  and  competent  men  put  in  their  places, 

"Sec.  11.  Be  it  further  ordained,  etc..  That  the  said  contractor 
shall  collect  all  dead  animals  daily  and  all  slops,  garbage,  offal  and 
animal  and  vegetable  matter  in  the  city  of  New  Orleans  daily,  from 
all  private  premises,  public  grounds,  market  places,  restaurants, 
hospitals,  slaughterhouses  and  all  other  places  where  animals,  fowls 
or  game  are  killed  within  the  aforementioned  garbage  district. 
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<'Sec.  12.  Be  it  further  ordained,  etc..  That  the  said  contractor 
shall  hold  the  city  of  New  Orleans  harmless  and  free  from  all  loss, 
cost  or  damage  that  the  said  city  may  incur  on  accoant  of  the  col- 
lection of  said  slops,  offal,  garbage,  dead  animals  and  animal  and 
vegetable  matter,  and  the  transportation  and  disposal  of  the  same  as 
above  set  forth. 

'^  Sec.  18.  Be  it  further  ordained,  etc..  Should  any  complaint  of 
non- collection  or  removal  of  garbage  be  made  to  the  Commissioner 
of  Public  Works,  which,  npon  investigation,  shows  that  garbage, 
etc.,  has  not  been  removed  within  the  proper  time,  the  said  con- 
tractor shall  npon  notice  by  said  Commissioner  of  Public  Works, 
immediately  send  a  special  wagon  to  remove  and  collect  the  same, 
and  on  contractor's  failure  to  collect  and  remove  the  said  garbage 
within  twelve  hours  after  said  notice,  the  said  contractor  shall  for- 
feit the  sum  of  ton  dollars  for  each  and  every  twelve  hours  that  he 
fails  to  remove  said  garbage,  and^  such  penalties  shall  be  held  and 
deducted  monthly  from  the  amount  earned  under  this  contract  by 
certificates  issued  to  the  Comptroller  by  said  Commissioner  of  Public 
Works.  In  case  said  contractor  is  aggrieved  by  said  deductions  of 
said  Commissioner  of  Public  Works,  he  may  appeal  to  the  Council 
for  relief,  but  the  decision  by  the  Council  in  said  matter  shall  be  con- 
clusive and  binding  upon  the  contractor. 

<'  Sec.  14.  Be  it  further  ordained,  etc.,  That  when  the  contractor  is 
ready  to  begin  operations  under  this  ordinance  he  shall  notify  the 
Mayor  thereof,  and  the  Mayor  shall  thereupon  issae  his  proclamation 
to  that  effect,  notifying  the  people  of  the  city  of  New  Orleans  to 
comply  with  the  terms  of  this  ordinance,  and  it  shall  thereupon 
become  the  immediate  duty  of  the  occupant  or  occupants  of  every 
dwelling  house  or  other  building  in  the  cUy  of  New  Orleans  to  pro- 
vide a  suitable  metallic,  water-tight  covered  box  or  other  covered 
metallic  vessel,  in  which  said  occupant  or  occupants  shall  cause  to 
be  placed  daily  all  offal,  garbage,  slops  and  refuse  animal  and  vege- 
jbable  matter  from  the  premises,  and  shall  place  such  metallic,  water- 
tight covered  box  or  other  metallic  covered  vessel  in  such  place  as 
will  be  most  convenient  for  said  contractor  to  remove  same,  and  any 
failure  to  comply  with  the  provisions  of  said  proclamation  shall  sub- 
ject said  occupant  or  occupants  to  fine  of  not  more  than  ten  dollars 
or  imprisonment  for  not  less  than  ten  days  for  each  and  every  day 
they  shall  fail  to  provide  such  box  or  vessel  or  comply  with  the  pro- 
vision of  this  section. 

Sec.  15.  Beit  further  ordained,  e^c,  That  after  the  proclamation  of 
the  Mayor,  as  aforesaid,  it  shall  be  unlawful  for  any  other  person 
than  the  said  contractor  to  collect,  remove  or  dispose  of  from  any 
public  or  private  place  any  garbage,  dead  animals  or  other  matter 
provided  for  in  this  ordinance  and  any  person  violating  this  clause 
of  this  ordinance  shall  be  fined  not  less  than  five  nor  more  than 
twenty -five  dollars  for  each  offence,  or  shall  be  imprisoned  for  not 
more  than  thirty  days. 

'*  Sec.  16.  Be  it  further  ordained,  etc..  That  within  ten  days  from 
the  adjudication  of  said  contract  by  the  City  Council,  the  contractor 
must  be  ready  to  sign  and  enter  into  notarial  contract  before  the  city 
notary  and  provide  and  give  to  the  city  of  New  Orleans  a  bond  in 
the  penal  sum  of  fifty  thousand  ($60,000)  dollars  good  and  solvent 
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security,  to  be  approved  by  the  Mayor,  contingent  for  the  faithf al 
performance  of  each  and  every  new  covenant  and  condition  of  said 
agreement,  and  any  failure  on  the  part  of  the  contractor  to  sign  said 
<!ontract  and  give  said  bond  will  forfeit  to  the  city  the  twenty- five 
thousand  ($25,000)  dollars  deposited  with  the  Oity  Treasurer 
at  the  time  of  his  bid. 

»*  Sbc.  17.  Beit  further  ordained^  etc..  That  the  contractor  shall 
be  ready  in  all  respects  to  enter  upon  the  discharge  of  his  dutiel 
under  this  contract  within  one  year  from  the  date  of  the  signing 
of  said  notarial  act,  and  any  failure  on  his  part  to  be  ready,  at  the 
expiration  of  said  year,  shall  subject  him  to  a  fine  of  one  hundred 
dollars  per  day  for  each  and  every  day  after  the  expiration  of  said 
year  that  he  fails  to  begin  work  under  this  contract. 

*'  Sec.  18.  Be  it  further  ordained,  etc.,  That  the  price  which  the 
city  of  New  Orleans  is  to  pay  the  said  contractor  for  the  services  to 
be  performed  under  said  contract  shall  be  divided  into  sixty  equal 
parts  for  the  first  five  years,  and  the  same  ratio  shall  be  the  basis 
for  all  payments  to  said  contractor  for  each  succeeding  five  years 
during  the  existence  of  this  contract,  so  that  payments  shall  be  made 
monthly  on  the  one- twelfth  principle.  Payments  shall  be  made  to 
the  said  contractor  by  warrant  of  the  OomptroUer  on  the  Treasurer 
of  the  city  of  New  Orleans,  and  the  city  of  New  Orleans  hereby  binds 
and  obligates  itself  to  appropriate  every  year  during  the  existence 
of  this  contract,  in  the  annual  budget  of  receipts  and  expenditures, 
the  sum  agreed  to  be  paid  said  contractor  each  year. 

'*Sec.  19.  Beit  further  ordained,  etc.  That  all  ordinances  and 
parts  of  ordinances  in  conflict  with  this  ordinance  be  and  the  same 
are  hereby  repealed. 

''Adopted  by  the  council  of  the  city  of  New  Orleans  August  1, 
1892. 

**  Dan.  a.  Rose,  Clerk  of  Council, 

''Approved  August  3,  1893: 

"John  Fitzpatbick,  Mayor, 

"A  true  copy:  Clabk  Steen,  Secretary  to  the  Mayor.^^ 

The  following  is  an  extract  from  the  brief  of  the  Oity  Attorney, 
disclosing  the  amounts  the  city  contracted  for  and  agreed  to  pay  to 
the  relator  for  the  removal  of  garbage,  in  the  contract  which  was 
drawn  up  and  signed  on  the  12th  of  September,  1893,  namely : 

"  Under  Ordinance  No.  7860,  C.  S.,  advertisement  for  sealed  pro- 
posals was  made,  and  by  Ordinance  No.  7992,  0.  S.,  the  bid  of  E.  G. 
Schlieder  was,  on  the  29th  of  August,  1893,  accepted  by  the  council, 
and  the  Mayor  directed  and  authorized  to  enter  into  notarial  contract 
with  Schlieder,  by  the  terms  of  which  the  Mayor  was  to  bind  the  city 
of  New  Orleans  to  pay  to  Schlieder  for  the  collection,  removal  and 
disposal  of  garbage,  the  following  amounts : 

"  For  the  first  five  years,  one  hundred  and  twenty  thousand  dol- 
lars per  year. 
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*'  For  the  second  five  years,  one  hundred  and  thirty- four  thoasand 
dollars  per  year. 

<^  For  the  third  five  years,  one  hundred  and  fifty  thoasand  dollars 
per  year. 

''  For  the  fourth  five  years,  one  hundred  and  sixty -five  thousknd 
dollars  per  year  "    (brief,  p.  4). 

As  this  contract  and  ordinance  have  been  several  times  under 
judicial  investigation  by  this  court,  it  will  not  be  inappropriate  to 
make  mention  of  some  of  these  adjudications  in  connection  therewith 
and  produce  some  of  the  court's  expressions  in  reference  thereto, 
especially  in  view  of  the  charge  of  the  city  that  the  ordinance  and 
contract  thereunder  are  and  were  ultra  virea  and  void  a5  initio. 

For  instance,  in  State  vs.  Payssan,  46  An.  1029,  the  court  speaking 
through  Mr.  Justice  Breaux,  said : 

^*  With  reference  to  the  unreasonableness  "  (of  the  city  ordinance 
relative  to  the  removal  of  garbage)  '*  and  the  apprehension  charged, 
we  deem  it  in  place,  preliminarily,  to  state  that  the  Legislature  dele- 
gated the  authority  to  the  municipality  to  adopt  needful  regulations- 
for  the  protection  of  health,  and  to  maintain  cleanliness. 

**It  is  true  the  word  ^garbage '  is  not  used  in  the  charter,  but  the 
equivalent  is  therein  expressed.  The  council  is  authorized  to  adopt 
ordinances  for  the  freqent  inspection  of  buildings  and  premises,  and 
to  compel  cleanliness.  This  necessarily  includes  the  authority  ta 
have  moved  away  and  destroyed  garbage  that  is  annoying  to  health. 
The  general  power  regarding  health  and  cleanliness  having  been 
given,  we  are  of  opinion  that  the  ordinance  can  not  be  impeached  as 
invalid  on  the  ground  of  unreasonableness." 

Again : 

'*  On  this  appeal  we  can  only  decide  that  garbage  which  may 
cause  discomfort,  which  is  injurious  to  health,  can  be  removed  and 
destroyed  under  an  ordinance  adopted  under  a  legislative  grant  of 
power,  and  that  this  ordinance  may  be  adopted  without  creating 
a  monopoly  or  divesting  vested  rights." 

Again : 

''  We  do  not  perceive  that  there  is  reason  to  complain  of  an  ordi- 
nance authorizing  the  removal  of  garbage  by  contract.  The  city 
government  has  the  power  of  deciding  in  what  manner  a  nuisance 
shall  be  removed.  In  having  the  work  done  by  a  contractor  em- 
ployed in  the  manner  required  by  law,  they  have  not  exceeded 
the  discretion  with  which  they  are  vested  in  such  matters." 
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That  was  a  prosecation  which  was  inaagarated  and  carried  on  by 
the  city  in  the  affirmance  of  the  ordinance  and  contract  under  con- 
sideration herein;  and  wherein  the  defendant  resisted  conviction 
and  punishment  on  the  grounds  of  the  unreasonableness  and  illegal- 
ity thereof.  And  in  the  opinion  of  this  court,  same  were  open 
to  the  objection  neicher  of  unreasonableness  nor  illegality. 

In  State  vs.  Morris,  47  An.  1660,  this  court,  speaking  through  Mb. 
Justice  Bbbaux,  recognized  and  announced  similar  principles  as 
sustaining  this  ordinance  and  contract. 

In  Southern  Chemical  and  Fertilizing  Company  vs.  Board  of 
Assessors,  48  An.  1475,  this  court,  speaking  through  Mb.  Justicb 
Mnji^B  said: 

*^  The  plaintiff  is  a  corporation  organized  to  execute  a  contract 
with  the  city  of  New  Orleans  to  remove  and  dispose  of  the  garbage 
and  pilings  of  the  city,  and  to  manufacture  chemicals,  oils,  soaps, 
candles,  and  similar  articles,  and  for  these  purposes  to  erect  and 
maintain  mills  and  the  necessary  plant. 

''It  is  in  proof  that  plaintiff  has  purchased  property,  erected 
buildings  and  provided  the  machinery  for  the  manufacturing  pur- 
poses stated.     *     ♦     • 

*'  The  act  of  incorporation  declares  the  objects  of  the  company  to 
be,  the  execution  of  the  contract  with  the  city,  for  collecting  and 
disposing  of  garbage,  street  pilings  and  refuse ;  and  to  manufacture 
-chemicals,  soaps,  candles  and  similar  articles,  and  for  such  purposes 
to  erect  and  maintain  mills  and  a  plant  and  manufacturing  estab- 
lishments. 

'^  The  ordinance  of  the  council,  under  which  the  contract  was 
awarded  to  plaintiff,  is  to  remove  and  dispose  of  garbage.  This 
function  in  aid  of  the  cleanliness  of  the  city  is  distinct  from  the 
manufacturing  business  announced  in  plaintiff's  charter." 

This  decision  distinctly  recognizes  the  legality  of  the  relator's 
charter,  its  existence  as  a  going  concern  in  the  full  exercise  of  its 
franchise  and  the  large  investment  it  has  made  in  pursuance  of  the 
ordinance  of,  and  its  contract  with  the  city ;  and  that  the  company 
is  a  manufacturer  of  fertilizers  from  garbage  in  the  sense  of  the  con  - 
stitutional  article  entitling  it  to  have  its  large  and  valuable  plant 
-exempted  from  ad  valorem  taxation. 

In  Fertilizing  Company,  Limited,  vs.  Wolf  &  Sons,  48  An.  641,  this 
court,  speaking  through  Chief  Justicb  Nicholls  said : 

*'  Plaintiffs'  occupation  and  business  rest,  as  we  have  said,  upon  a 
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conventnal  contract  which  fixes  its  continnance  for  twenty  years. 
They  have  vested  rights  in  the  matter  of  which  they  can  not  be  di- 
vested by  either  the  whim,  the  caprice  or  the  dissatisfaction  of  the 
council.  A  rescission  of  their  contract  could  only  be  brought 
about  through  proceedings  in  which  would  be  subjected  to  judicia 
scrutiny  and  determination  by  judicial  tests,  the  respective  rights 
and  obligations  of  the  parties." 

That  decision  fixes,  and  forever  establishes  the  legal  staUu  of  the 
fertilizing  company  under  the  city  ordinance  and  its  contract  with 
the  city ;  and  further  that  it,  thereunder,  possesses  vested  rights 
which  can  not  be  divested  or  taken  away  from  it,  by  either  the  whim, 
the  caprice,  or  dissatisfaction  of  the  council. 

In  other  words,  that  its  legal,  status  can  not  be  changed  or  dis- 
turbed otherwise  than  by  legal  proceedings,  scrutiny  and  judgment. 

A  fair  interpretation  of  these  different  expressions  of  this  eourt  in 
reference  to  this  particular  contract  and  ordinance  forever  silences 
the  voice  of  the  city  as  to  the  claim  that  her  ordinance  and  contract 
were  ultra  virea  and  void ;  and  with  respect  to  her  right  to  terminate 
her  contract  relations  with  the  company,  by  the  passage  and  pro- 
mulgation of  an  ex  parte  ordinance  declaring  its  plant  and  method  of 
removing  garbage  a  nuisance. 

Nor  can  such  an  ordinance,  passed  with  full  knowledge  of  these 
decisions,  give  color  or  right  to  the  city's  attempt  to  displace  and 
arbitrarily  dispossess  the  relator,  and  undertake  the  collection  and 
removal  of  garbage  through  the  instrumentality  of  its  own  department 
of  public  works.  Assuredly,  Market  Company  vs.  City,  47  An.  208, 
is  not  authority  for  that  proposition. 

Just  here  it  is  well  to  attract  attention  to  the  fact  that  the  garbage 
ordinance  and  contract  only  embraced  the  populous  and  thickly 
inhabited  portions  of  the  city,  and  does  not  include  the  remote  and 
outlying  districts  thereof,  which  continued  to  remain  under  the 
police  superintendence  and  control  of  the  City  Council;  and  that 
within  the  district  embraced  by  the  ordinance  and  contract  the  proof 
discloses,  and  the  fact  is,  that  the  relator  is  now,  and  at  all  times  has 
been — with  occasional  exceptions,  of  course — engaged  in  collecting, 
removing  and  disposing  of  garbage  according  to  contract ;  and  pro- 
poses to  continue  to  do,  notwithstanding  the  city  is  likewise  so 
engaged. 

Nevertheless  the  City  Council  caused  to  be  prepaied  and  adver^^ 
tised   an  annual   budget  of  expenses  for  the  year  1897,  at  an  early 
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date   in   December,   1896,  as  it  was  in  daty  bound  to  do  under  the 
city  charter,  and  the  following  extracts  are  made  therefrom,  viz. : 

BCDQBT  OF  EXPENDITURES  FOB  1897. 
Contracts— 

Jefler&on  City  Gas  Light  Company $80,10*  00 

Louisiana  Electric  Light  Company 180,000  00 

New  Orleans  Waterworks  and  Electric  Company,  Ordinance 
No.  909,  C.  S.,  act  Jos.  D.  Taylor.  October  8. 1894, 1680  hydrants 
at  $60  each,  $100,800,  less  6  per  cent,  deduction  for  cash  pay- 
ments to  be  deducted  from  last  payment,  eleven  months, 

at  $8400 |92,<00  00 

One  month  at  $2362 2,362  00      94,752  00 

Algiers  Waterworks  Company,  Ordinance  No.  11,262,  O.  S.,  act 
Jos.  D.  Taylor,  November  20,  1896,  200  hydrants  at  $60, 
$12,000,  subject  to  same  deductions  as  above.  Eleven  months 

at  $1000 11,000  00 

One  month  at.|280 280  00      11,280  00 

Ordinance  No.  12,693,  C.  8.,  Geo.  D.  Barnard  A  Co.— 

400  polling  booths  at  $6.75 2,700  00 

1200  annex  booths  at  $5  75 6,900  00        9,600  00 

Ordinance  No.  12,712,  C.  S  ,  E.  F.  Kepllnger  A  Co.— 

476  ballot  boxes  at  $1.36  641  26 

Rents  City  Recorders'  Courts 1,000  00 

R«nta  engine  houses  and  police  stations 1.800  00 

Public  sinks 1,600  00 

Meals  to  Jurors    2,600  00 

Insurance  on  city  property 4,000  00 

Great  Southern  Telephone  and  Telegraph  Company 3,000  00 

$340,178  26 
Removal  of  garbage,  1896 40,000  00 

$380,178  26 

Harbor  police 30,000  00 

Wharves  and  landings 10,000  00 

Commisslonerof  Public  Works- 
Commissioner's  salary 3,600  00 

One  chief  clerk    $1,800  OO 

One  book-keeper  ; 1,600  00 

One  assistant  book-keeper 1.200  00 

One  stenographer 600  00 

One  porter  and  messenger 4%  00       6,580  00 

One  general  superintendent  at  $160 1.800  00 

One  general  superintendent  at  upper  district 1,200  00 

One  general  superintendent  at  lower  district,  1,200  00 

Seven  district  superintendents  at  $76 ?. 6,300  00      10.600  00 

Commissioners  of  Gentilly  road 1,440  00 

Algiers  roadkeeper 720  00 

One  depot  keeper $720  00 

Two  depot  keepers  at  $60 1,200  00        1,920  00 

Bridge  keepers— 
Nineteen  bridge  keepers  at  $60 11,400  00 

Draining  machines— Bienville  draining  machine- 
One  engineer $1,000 

Two  firemen 1,440    $2,440  00 

Dublin  avenue  draining  machine- 
One  engineer 1,000 

Two  firemen 1,440      2,440  00 

Melpomene  draining  machine- 
One  engineer 1,000 

Two  firemen 1,440      2,440  00 

London  avenue  draining  machine- 
One  engineer 1,000 

Two  firemen 1,440      2,440  00 

Orleans  pump- 
One  engineer 1,000 

Two  firemen 1.440      2,440  00 

Algiers 120  00       12,820  00 

Street  labor— 

150  men  at  $1.50  per  day,  for  twenty-two  days  a  month 69,400  00 

Bridge  gang  and  pavers 8,631  76 

Lumber 5.000  00 

Removing  garbage,  1897 120,000  00 

Coal J. 10,000  00 

Total $260,311  76 
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From  the  foregoing  it  appears  there  is  Hated  in  the  budget,  among 
expenditures  to  be  made  in  1897,  ^'  removal  of  garbage,  1896,  forty 
thousand  dollars;"  and  also  an  additional  sum  for  the  Commissioner 
of  Public  Works,  **  removiag  garbage,  1897,  one  hundred  and 
twenty  thousand  dollars;  "  that  is  to  say  the  total  proposed  expendi- 
tures being  one  hundred  and  sixty  thousand  dollars  for  the  removal 
of  garbage. 

But  there  is  nothing  that  is  applicable  in  terms  to  the  claims  of  the 
relator,  and  it  is  to  this  state  of  things  that  the  relator's  mandamus 
and  injunction  are  directed  and  seek  to  have  amended. 

The  writ  of  mxindamus  was  applied  for  and  the  preliminary  order 
granted  soon  after  the  adertisement  appeared,  and  soon  afterward 
the  two  Ordinances  Nos.  12,936  and  12,987,  making  appropriations  in 
pursuance  of  the  budget,  were  adopted  pendente  lite,  and  they  pro- 
voked the  relator's  injunction. 

The  provisions  of  the  ordinance  and  the  corresponding  provisions 
of  the  garbage  contract,  upon  which  the  relator  chiefly  relies,  as 
imposing  upon  the  City  Council  the  specific  duty  it  beeks  to  compel 
compliance  with^  by  means  of  the  writ  of  mandamus,  are  the  fol- 
lowing, namely: 

**  That  the  price  which  the  city  of  New  Orleans  is  to  pay  the  said 
contractor  for  the  services  to  be  performed  under  said  contract  shall 
be  divided  into  sixty  equal  parts  for  the  first  five  years,  and  the  same 
ratio  shall  be  the  basis  of  all  payments  to  said  contractor  for  each 
succeeding  five  years  during  the  existence  of  the  contract,  so  that 
payments  shall  be  made  monthly  on  the  one -twelfth  principle. 

'^  Payments  shall  be  made  to  the  said  contractor  by  warrant  of 
the  Comptroller  on  the  Treasurer  of  the  city  of  New  Orleans ;  and 
the  city  of  New  Orleans  hereby  binds  and  obligates  itself  to  ajfpropri- 
ate  every  year  during  the  existence  of  this  contract,  in  the  annual  bud' 
get  of  receipts  and  expenditures,  the  sum  agreed  to  be  paid  said  con^ 
tractor  each  year,^^ 

Section  18  of  Ordinance  No.  7860,  C.  S. 

And  it  further  provides : 

*<  That  all  ordinances  and  parts  of  ordinances  in  conflict  with  this 
ordinance  be  and  the  same  are  hereby  repealed. 

** Adopted  by  the  council  of  the  city  of  New  Orleans,  August  1> 
1893."     Id.,  Sec.  19. 

The  provision  of  the  charter  of  the  city  on  the  subject  is  as  fol- 
lows, viz. : 
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^^That  the  coancil  shall  once  in  twelve  months,  before  fixing  and 
deciding  apon  the  amount  of  taxes  and  licenses  to  be  assessed  for 
the  ensuing  year,  cause  to  be  made  ont  a  detailed  estimate  exhibit- 
ing the  varioas  items  of  liability  and  expenditures,  including  ihe 
requisite  amount  for  all  expenses  during  said  year;  and  shall  cause 
same  to  be  published  for  at  least  ten  days  in  the  official  journal  of 
the  city,  and  such  rate  of  taxation  as  provided  by  law  shall  there- 
after be  fixed  and  assessed  as,  together  with  other  revenues  of  the 
city,  may  be  necessary  to  meet  said  estimated  liabilities  and  expen- 
ditures. The  adoption  of  said  detailed  estimates  shall  be  consid- 
ered as  the  appropriation  of  the  amount  stated  for  the  purposes 
therein  stated,''  etc.     Sec.  98  of  Act  45  of  1896. 

That  section  is  an  exact  reproduction  of  Sec.  64  of  Act  20  of  1882, 
the  previous  city  charter,  ipsisaimis  verbis. 

From  the  terms  of  the  foregoing  ordinance,  which  is  the  founda- 
tion of  relator's  contract  with  the  city,  it  appears  that  the  method 
of  making  payments  therein  was  specifically  stipulated,  and  that  the 
city  bound  and  obligated  herself  '<  to  appropriate  every  year  during 
the  existence  of  this  contract,  in  the  annual  budget  of  receipts  and 
expenditures,  t^  sum  agreed  to  be  paid  said  contractor  each  year ;^^ 
and  from  the  provisions  of  the  charter  the  necessary  power  is  given 
to  the  City  Oouncil,  and  the  corresponding  duty  is  imposed  upon 
them  of  making  a  budget  of  all  expenses  during  each  year,  and  to 
make  the  necessary  appropriation  therefor. 

This  contract  does  not  contravene  that  provision  of  our  statute  which 
declares  that  *'  the  police  juries  of  the  several  parishes  and  the  con- 
stituted authorities  of  incorporated  towns  and  cities  in  this  State 
shall  not  hereafter  have  power  to  contract  any  debt  or  pecuniary 
liability  without  fully  providing  in  the  ordinance  creating  the  debt 
the  means  of  paying  the  principal  and  interest  of  the  debt  so  con- 
tracted."    Rev.  Stat.  2448. 

In  New  Orleans  Oas  Light  Company  vs.  City  of  New  Orleans,  42 
An.  188,  this  court  had  under  consideration  and  decided  a  similar 
question,  the  object  of  that  suit  being  to  annul  a  contract  between 
the  city  and  the  Louisiana  Electric  Light  and  Power  Company  on 
that  identical  ground. 

And  in  that  case  this  court  said : 

«*  The  obligation  of  the  city  for  future  disbursements  in  favor  of 
the  company  is  conditioned  on  the  performance  on  the  part  of  the 
53 


834  SUPREME  COURT  OP  LOUISIANA. 

Receiver  vs.  City. 

latter  of  its  part  of  the  contract,  a  fact  to  be  ascertained  under  the 
terms  of  the  contract  itself,  from  month  to  month.  Although  the 
eventnal  disbursements  to  be  made  by  the  city  may  amount  to  sev- 
eral hundred  thousand  dollars  it  is  certainly  not  correct  to  argue 
that  the  effect  of  the  contract  was  to  place  it  in  debt  to  that 
amount." 

And  in  Snelling  vs.  Police  Jury,  42  An.  888,  this  court  affirmed  a 
contract  made  by  the  defendant  for  the  construction  of  a  bridge,  and 
for  which  they  gave  ten  negotiable  promissory  notes;  and  in  so 
deciiling  we  held  that  police  juries  have  the  authority  to  contract 
for  parochial  improvements  '*  to  be  paid  out  of  taxes  which  they  are 
authorized  to  levy  and  which  are  to  be  set  apart  for  this  special  pur- 
pose." 

And  in  Louisiana  &  Northwest  Railroad  Company  vs.  Police  Jury, 
48  An.  881,  this  court  maintained  as  legal  and  valid,  a  police  jury 
ordinance  providing  for  the  erection  of  a  court  house  and  accepting  a 
bid  from  the  contractors,  the  terms  of  which  provided  for  payments 
in  annual  instalments  and  the  same  were  to  be  discharged  from  the 
future  revenues  of  the  parish  within  the  ten  mill  limitation. 

Those  decisions  are  sustainable  upon  like  principles  announced  in 
Weston  vs.  City  of  Syracuse,  17  N.  Y.  110,  and  Valparaiso  vs.  Gard- 
ner, 7  Amer.  and  Eng.  Corp.  Cases,  626. 

So  the  bonds  of  the  city  which  are  issued  to  the  relator  are  not  only 
not  impeachable  on  the  ground  stated,  but  they  are  made  payable 
out  of  the  current  annual  revenues  of  the  city,  and  the  city  obliged 
herself  in  the  ordinance  and  contract  to  place  in  her  annual  budget 
an  amount  sufficient  to  meet  each  one  of  the  twelve  monthly  instal- 
ments thereof  as  they  became  due. 

What  this  court  said  on  the  same  subject  in  Gcls  Light  Go.  vs.  City, 
vide  supra  is  strictly  applicable  to  the  instant  case,  viz. : 

*'  As  it  appears  from  the  stipulations  hereinabove  transcribed  the 
city  obligates  itself  to  ^OTlCaSii^  providi<  in  its  budget  the  means 
of  discharging  its  pecuniary  liability  under  the  contract  for  each 
ensuing  year. 

*'  How  else  could  the  city  have  possibly  provided  for  the  means 
necessary  to  pay  for  its  annual  supply  of  gas,  or  of  any  other  needed 
and  indispensable  commodity,  but  out  of  its  annual  revenues  and  by 
means  of  a  budget  framed  in  accordance  with  the  positive  mandate 
of  the  law. 


FORTY-NINTH  ANNUAL  REPORTS,  1897.  835 

Rec«^lverv8.  city. 


''  We  know  of  no  other  mode,  and  we  have  been  referred  to 
none." 

As  a  matter  of  fact  which  appears  on  the  bndf^et,  there  is  one  hun- 
dred and  twenty  thousand  dollars  and  forty  thousand  dollars,  appro- 
priated for  the  expense  of  garbage  removal ;  and  if  relator  has  the 
right,  by  either  mandamas  or  injunction,  to  coerce  the  city  to  keep  to 
the  specifications  of  her  ordinance,  the  provisions  of  her  contract, 
and  those  of  her  charter,  there  is  enough  of  money  appropriated  to 
pay  relator's  demand  and  leave  a  surplus  of  forty  thousand  dollars 
in  reserve  for  the  city. 

Not  only  is  this  true,  but  we  find  in  the  brief  of  the  City  Attorney 
the  following  distinct  and  emphatic  statement,  viz. : 

'^  Since  the  adoption  of  Ordinance  No.  12,637,  the  Department  of 
Public  Works  has  discharged  the  duty  of  collecting,  removing  and 
disposing  of  the  garbage  of  the  city  of  New  Orleans,  at  an  average 
monthly  cost  of  seven  thousand  four  hundred  and  thirty-one  dollars." 
Brief,  p.  7. 

That  ordinance  was  the  one  which  declared  relator's  plant  and  its 
operation  a  nuisance,  and  it  was  adopted  on  the  30th  of  July,  1896; 
consequently,  the  purport  of  that  admission  is,  that  the  city  has 
only  expended  about  seven  thousand  four  hundred  and  fifty  dollars 
per  month,  between  that  date  and  the  date  of  the  promulgation  of 
the  budget. 

On  that  theory,  the  sum  of  about  ninety  thousand  dollars  should 
cover  the  amount  of  her  expenditures  for  garbage  removal  during 
the  year  1897,  and  leave  a  surplus  of  thirty  thousand  dollars  appli- 
cable to  the  relator's  contract  independently  of  the  forty  thousand 
dollars,  which  is  misappropriated  to  the  deficit  on  garbage  of  1896. 
These  two  items  added,  make  a  sum  of  seventy  thousand  dollars, 
which  is  in  excess  of  the  necessary  expense  of  the  city  in  the  re- 
moval of  garbage,  after  she  has  been  fully  provided  for. 

It  is  provided  by  statute  **  that  the  revenues  of  the  several  parishes 
and  municipal  corporations  of  this  State,  of  each  year,  shall  be  de- 
voted to  the  expenditures  of  that  year;  providedf  that  any  surplus 
of  said  revenues  may  be  applied  to  the  payment  of  the  indebtedness 
of  former  years."     Sec.  3  of  Act  39  of  1877. 

That  statute  is  particularly  pointed  out  in  the  relator's  petition  for 
injunction,  and  applied  to  the  two  city  ordinances,  Nos.  12,936  and 
12,937,   approving  the   budget  and   making  appropriations  for  the 
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ezpenfies  therein  enumerated ;  and  the  prayer  of  relator  is  that  no 
moneys  shall  be  therein  appropriated  to  the  prejudice  of  its  mandamus^ 
and  that  revenues,  to  be  raised  by  taxation  under  an  appropriation  for 
1897 J  shall  not  be  diverted  to  indebtedness  which  was  incurred  in  1896, 
to  the  prejudice  of  its  demands  for  and  during  1897,  in  plain  disre- 
gard of  the  law. 

The  law  is  plain,  and  its  attempted  violation  is  clear.  The  remedy 
is  sought,  and  it  can  be  readily  and  easily  supplied.  Why  should  it 
not  be  done? 

Not  only  does  the  budget  call  for  the  forty  thousand  dollars  that  is 
particularly  specified  for  deficit  of  gparbage  expense  for  1896,  but  it 
carries  also  the  sum  of  ten  thousand  two  hundred  and  forty -one  dollars 
and  twenty -five  cents  as  an  allowance  to  cover  the  expenses  of  an 
election  in  1896.  If  this  sum  be  applied  to  the  relator's  claim,  the 
amount  applicable  thereto  would  be  increased  to  more  than  eighty 
thousand  dollars,  not  disturbing  the  amount  to  which  the  city  is 
entitled  to  according  to  the  statement  of  the  city  attorney. 

Having  made  this  elaborate  statement  of  the  relative  position  of 
the  parties,  and  the  facts  and  circumstances  of  this  litigation,  they 
must  be  tested  by  the  law  and  jurisprudence  in  order  to  determine 
whether  mandamus  is  the  remedy  for  the  enforcement  of  the  relator's 
rights  against  the  municipality. 

After  a  very  careful  examination  of  all  the  authorities  at  hand,  we 
have  made  the  following  analysis  of  them,  viz. : 

Mr.  High,  in  treating  ^<of  mandamus  to  municipal  corporations," 
says: 

^^  Mandamus  has  been  fitly  termed  the  spur  by  which  municipal 
officers  are  moved  to  the  performance  of  their  duty.  And  it  may 
be  affirmed  as  a  general  rule,  sanctioned  by  the  best  authorities,  that 
when  a  plain  and  imperative  duty  is  specifically  imposed  by  law 
upon  the  officers  of  a.  municipal  corporation,  so  that  in  its  perform- 
ance they  act  merely  in  a  ministerial  capacity,  without  being  called 
upon  to  exercise  their  own  judgment  as  to  whether  the  duty  shall  or 
shall  not  be  performed,  mandamus  is  the  only  adequate  remedy  to 
set  them  in  motion,  and  the  writ  is  freely  granted  in  such  cases,  the 
ordinary  remedies  at  law  being  unavailing.  As  illustrating  the  rule, 
it  is  held,  that  where  county  commissioners  are  required  by  a  plain 
and  positive  statute  to  set  aside  a  certain  portion  of  the  county 
funds  annually  for  a  specific  purpose,  and  have  refused  to  perform 
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this  duty,  they  may  be  compelled  to  act  by  mandamus,^^  Citing 
Humboldt  Go.  vs.  Churchill  Co.,  6  Nev.  80;  Hall  vs.  Selectmen  of 
Somersworth,  89  N.  H.  611;  Ex  parte  Common  Council  of  Albany,  8 
Cowan,  858;  People  vs.  Common  Council  of  New  York,  45  Barb. 
473;  People  vs.  Collins,  7  Johns  Rep.  549. 

Again: 

''  So,  when,  under  the  statutes  of  the  State  it  is  made  the  impera- 
tive duty  of  town  authorities  to  appropriate  and  pay  over  a  certain 
percentage  of  the  taxation  of  the  town  for  the  support  of  teachers' 
institutes,  the  payment  may  be  enforced  by  Tnandamus,  there  being 
no  other  adequate  remedy,  by  action  at  law  or  otherwise. 

*<  And  where  a  board  of  municipal  officers  are  required  by  law  to 
raise  for  the  support  of  the  poor,  so  much  money  annually  as  may 
be  fixed  by  another  board,  entrusted  with  the  full  power  of  deter- 
mining the  amount  thus  raised,  the  duty  of  raising  the  money  may 
be  enforced  by  mandamusj  there  being  no  discretion  left  to  the  offi- 
cers, and  their  duty  being  of  a  ministerial  nature."  High  on  Extra- 
ordinary Legal  Remedies,  Sec.  324. 

That  author  further  says,  in  treating  of  mandamus  as  a  means  of 
compelling  *'  the  auditing  and  payment  of  claims  against  municipal 
corporations,"  the  question,  preliminarily,  is  ^'  whether  any  other 
legal  and  specific  remedy  exists,  by  an  action  at  law,  or  otherwise, 
adequate  to  afford  relief  to  the  party  aggrieved.  And  the  rule  is  too 
firmly  established  to  admit  of  doubt,  or  controversy,  that,  if  there 
be  any  other  adequate  and  spedflc  remedy j  such  as  an  action  at  law 
against  the  corporation,  by  which  relief  may  be  had  by  the  aggrieved 
claimant,  mandamus  will  not  lie  to  compel  municipal  authorities  or 
their  auditing  boards  or  officers,  either  to  audit  or  pay  claims  against 
the  corporation."     /d.,  Sees.  888  and  889. 

But  the  author  supplements  that  statement  of  the  law  by  the  fol- 
lowing, viz. : 

"  Where  certain  services  are  authorized  by  statute,  and  m^de  a 
charge  ayainst  a  county,  mnndamus  will  lie  to  its  board  of  super- 
visors, requiring  them  to  receive  and  allow  a  claim  against  the 
county  for  the  services  thus  rendered.  Thus,  when  it  is  provided 
by  statute  that  medical  services  rendered  for  the  indigent  sick  of  a 
county  shall  be  made  a  charge  upon  the  county,  the  duty  imposed 
upon  the  supervisors  of  allowing  a  claim  for  such  services  is  treated 
as  an  official  duty,  peremptory  in  its  nature,  which  they  are  not  at 
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liberty  to  disregard,  and  in  the  discharge  of  which  they  can  not  be 
permitted  to  follow  their  own  caprices.  Mandamus  will  therefore 
lie  in  such  case  to  compel  the  performance  of  the  duty."  Id., 
Sec.  850 ;  People  vs.  Sapervisors  of  Macomb  Oonnty,  3  Mich.  475. 

Another  author  says : 

*^  A  writ  of  mandamus  will  be  granted  against  municipal  corpora- 
tions and  their  officers  whenever  they  refuse  or  unreasonably  neglect 
to  perform  any  duty  clearly  enjoined  upon  them  by  charter y  or  statute 
or  laWj  and  there  is  no  other  specific  legal  remedy  adequate  to  enforce 
the  right  <  f  the  public,  or  the  specific  legal  right  of  the  relator." 
Citing  Hall  vs.  Selectmen,  30  N.  H.  511;  Hawkins  vs.  County  Com- 
missioners, 8  Conn.  243;  Commonwealth  vs.  Allegheny  Co.,  32  Penn. 
St.  218;  State  vs.  Kirkley,  29  Md.  85;  Angel  &  Ames,  Sec.  709; 
People  vs.  Supervisors,  10  Wendell,  303;  State  vs.  Cincinnati,  19 
Ohio,  178;  State  vs.  Wood  County,  17  Ohio,  St.  184:  Hall  vs.  Lap- 
pins,  3  Oregon,  55;  Sidberry  vs.  Commissioners,  66  N.  C.  486. 

He  quotes  with  approval  the  following  passage  by  Judge  Story, 
viz.: 

**  Whenever  there  is  a  clear  legal  right  in  the  relator,  a  corre- 
sponding duty  on  the  defendants  and  the  want  of  other  adequate 
and  specific  remedy  a  writ  of  mandamus  is  an  appropriate  process." 
2  Dill  n's  Munic.  Corp.,  Sec.  665;  Commonwealth  vs.  Pittsburg,  34 
Penn.  St.  496. 

The  author  further  says: 

<'  The  well  established  general  rule  is,  as  above  stated,  that  the 
writ  of  mandamus  will  only  lie  to  give  effect  to  a  clear  legal  right, 
but  if  there  be  a  reasonable  doubt  respecting  the  right  of  the  public 
or  of  the  relator  to  this  form  of  remedy  the  writ  will  be  granted 
and  the  question  of  the  right  considered  on  the  return. 

**  And  however  clear  the  legal  right  of  the  relator  or  applicant  for 
the  writ  may  be,  the  writ  can  not  be  sustained  if  there  is  a  clear, 
ample  and  adequate  remedy  by  an  ordinary  action  at  1  iw.  But  since 
the  proceeding  by  mandamus  has  been  assimilated  to  ordinary  proceed' 
ings,  the  relator,  if  otherwise  entitled,  should  not  be  denied  a  resort 
to  this  remedy  on  the  ground  that  he  can  sue  at  law,  unless  it  appears 
that  this  latter  remedy  is  just  as  adequate  and  effectual  as  the  other,^^ 
Id. J  Sec.  667. 

Now,  it  must  be  borne  in  mind,  that  under  our  Code  of  Practice 
mandamus  is  regarded  as  an  ordinary  action  coupled  with  a  demand 
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for  a  special  made  of  relief.  This  snit  was  filed  in  the  Civil  Distrist 
Court  and  tried  and  decided  there,  and  same  was  brought  np  to  this 
court  by  appeal,  and  it  must  not  be  confounded  with  the  writ  of 
mandamus  which  this  court  exercises  under  its  supervisory  jurisdic- 
tion, which  is  exclusively  original. 

But  that  author  is  not  only  very  full  and  concise  in  his  treatment 
of  the  general  rule  with  regard  to  the  right  to  employ  mandamus  in 
dealing  with  a  municipal  corporation  as  a  well  recognized  and  estab- 
lished remedy,  but  he  is  equally  as  clear  and  just  as  emphatic  in  his 
treatment  of  the  right  to  its  employment  *'  to  enforce  duties  toward 
creditors  '*  of  a  municipal  corporation. 

On  this  subject  he  says : 

^'  Mandamus  is  one  of  the  principal  remedies  by  which  municipal 
and  public  corporations  are  compelled  to  perform  their  duties  toward 
their  creditors.  The  power  of  the  Legislature  over  these  corpora- 
tions is  such  that  it  may  require  them  to  levy  a  tax  to  pay  creditors, 
and  obedience  to  such  requirement  may  be  enforced  by  mandamus. 
The  power  of  municipal  corporations  to  make  contracts  and  to  create 
liabilities  has  been  considered;  and  this  authority  imposes  the  duty 
of  providing  for  the  payment  of  obligations  and  liabilities  in  the  special 
mode  prescribed  by  law,  and,  if  no  such  mode  Is  prescribed,  then  by  the 
levy  and  collection  of  taxes  under  the  provisions  of  the  charter  or  legis- 
lative act.  Whether  the  duty  to  provide  for  the  payment  of  the  liabili- 
ties of  the  corporation  can  be  specially  enjoined,  or  whether  it  results 
from,  the  general  powers  and  nature  of  the  corporation,  it  may,  in  all 
proper  cases,  be  eqally  enforced  by  mandamus.^^  Id.,  Sec.  685.  (Our 
italics.)  Citing  Wakely  vs.  Muscatine,  6  Wallace,  481;  Mayor  vs. 
Lord,  9  Wallace,  409;  Commonwealth  vs.  Allegheny,  82  Penn.  St. 
400;  Maddox  vs.  Graham,  2  Metcalf  (Ky.)  56;  Lexington  vs.  Mul- 
likin,  7  Gray  (Mass.)  280;  State  vs.  Milwaukee,  8  Wallace,  575; 
Galena  vs.  Amy,  5  Wallace,  705;  Pigrom  vs.  County,  64  N.  C.  557; 
Soutter  vs.  Madison,  16  Wis.  30;  Flagg  vs.  Palmyra,  83  Mo.  440; 
Columbia  Co.  vs.  King,  13  Fla.  451;  Brown  vs.  Gugo,  32  Iowa,  496; 
State  vs.  Milwaukee,  25  Wisconsin,  122. 

That  this  is  the  well  established  rale  of  interpretation  in  common - 
law  States  there  can  be  no  question,  and  it  is  bottomed  upon  the 
jurisprudence  of  the  Supreme  Court  of  the  United  States. 

But  with  us  the  remedy  by  mandamus  is  statutory,  and  it  is  either  an 
independent  or  an  auxiliary  one,  as  the  case  may  be. 
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Onr  Code  provides  that  *Hhe  object  of  this  order  is  to  prevent  a 
denial  of  jastice,  *  «•  *  and  it  should  therefore  be  issaed  in  all 
eases  where  the  law  has  assigned  no  relief  by  the  ordinary  means,  and 
wher6  justice  and  reason  require  that  some  mode  should  exist  of  re- 
dressing a  wrong,  or  an  abuse  of  any  nature  whatever."   C.  P.  830. 

In  Hatch  vs.  City,  1  R.  470,  it  was  held  that  ^' under  the  Code  of 
Practice  the  power  of  the  courts  of  this  State  as  to  issuing  writs  of 
mandamua  are  more  extensive  than  those  of  tribunals  governed  by 
the  common  law." 

And  this  precept  was  adhered  to  and  adopted  in  State  ex  rel.  Bar- 
bin  vs.  Secretary  of  State,  32  An.  579. 

And  in  State  ex  rel.  Canal  Company  vs.  City,  35  An.  68,  this  court 
affirmed  what  was  said  in  Barbin  vs.  Secretary,  and  said :  *^  We  had 
occasion  therein  to  show,  upon  the  authority  of  previous  decisions  of 
this  court,  that  the  writ  of  mandamuB,  as  provided  by  our  Code,  was 
broader  in  its  scope  and  intendment  than  under  the  compon  law, 
and  was  not  to  be  authoritatively  construed  by  the  adjudications 
under  that  system." 

In  City  of  Qalena  vs.  Amy,  5  Wallace,  705,  the  court  held  that  when 
the  charter  of  a  municipal  corporation  is  authorized  to  levy  a  tax, 
mandamus  was  a  proper  remedy  to  enforce  it.  In  the  Board  of 
Commissioners  of  Knox  County  vs.  Aspinwall,  24  Howard,  876,  it 
was  held  when  the  fund  to  pay  the  debt,  *'  by  the  face  of  the  contract, 
is  a  special  tax  laid  and  to  be  collected  by  the  defendants,  (and) 
they  refuse  to  perform  a  plain  duty,  there  is  no  other  writ  which 
can  alTord  the  party  a  remedy  which  the  court  is  bound  to  afford, 
except  that  afforded  by  the  writ  of  mandamus." 

This  class  of  cases  has  been  frequently  before  this  court  and  its 
course  of  treatment  of  it  has  been  uniform  and  consistent. 

For  instance,  in  State  exreZ.  Carondelet  Canal,  etc.,  vs.  Mayor  and 
Administrators,  30  An.  129,  the  relator  sought  by  mandamus  to  com- 
pel the  respondents  to  make  provision  in  the  annual  budget  for  the 
payment  of  a  judgment,  and  the  court  said : 

*'  By  Sec.  124  of  the  act  approved  March  20,  1856,  it  was  the  duty 
of  the  government  to  provide  in  the  annual  budget,  for  aU  matured 
debts  and  obligations  of  the  city;  and  the  adoption  of  the  budget  was 
to  be  considered  the  appropriation  of  the  amount  for  the  purposes 
therein  stated.  This  section  of  the  act  of  1856  is  specially  referred 
to  acd  recognized  in  the  second  section  of  Act  5  of  1870  as  being 
still  in  force. 
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^<  It  was,  therefore,  the  plain  dnty  of  the  Mayor  and  administratorB 
to  have  provided  in  the  next  annaal  budget  *  *  ^  for  the  pay- 
ment of  the  judgment,  etc.     *     *     * 

''  This  plain  daty  they  had  failed  to  perform. 

*'  Bat  the  duty  still  remained  of  providing  for  the  payment  in  the 
only  mode  by  which  judgment  creditors  of  the  city  are  permitted  to 
collect  their  judgments.  This  required  the  action  of  the  Mayor  and 
administrators,  in  their  aggregate  capacity  as  a  municipal  govern- 
ment ;  the  adoption  of  the  annual  budget ;  the  levy  of  the  necessary 
taxes,  and  the  setting  apart  of  a  sufficient  amount  to  pay  this  and  all 
other  registered  judgments. 

*'  Perfect  as  the  right  of  relator  is  to  have  provision  thus  made  for 
the  payment  of  its  judgment,  there  is  no  reason  or  process  by  which 
it  can  be  enforced  otherwise  than  by  mandamus.  The  duty  of  the 
city  to  make  this  provision  is  not  discretionary  either  as  to  time  or 
the  manner.  The  law  imperatively  requires  that  it  shall  be  in  the 
next  annual  budget,  and  by  setting  apart,  appropriating  a  sufficient 
amonnt  out  of  the  annual  revenues.  The  duty  of  the  Mayor  and 
administrators  is  plain  and  the  right  of  the  relator  is  absolute. 

This  is  the  same  identical  remedy  that  the  relator  in  the  instant 
case  is  seeking.  The  same  provision  of  law  that  was  relied  upon 
in  that  case  is  found  in  the  city  charters  of  1882  and  of  1896,  and  is 
invoked  herein. 

Instead  of  a  judgment  for  a  matter  of  ordinary  indebtedness  of  the 
city,  the  relator  has  bonds  of  the  city  evidenced  by  an  ordinance  of 
the  city  enacted  in  pursuance  of  her  charter  and  the  general  laws  of 
the  State  in  reference  to  the  removal  of  garbage,  in  which  she  specifi- 
cally bound  herself  to  place  the  amounts  annually  due,  in  her 
budget  and  make  an  appropriation  therefor — thus  presenting  the 
plain  ministerial  duty  of  the  city  in  its  strongest  possible  light. 

This  case  was  followed  and  affirmed  in  the  following  cases  viz. : 

State  ex  reU  Carondelet  Oanal  Co.  vs.  Mayor,  30  An.  705 ;  State  ex 
rel.  Marchand  vs.  City,  87  An.  18. 

But  in  State  ex  rel.  De  Leon  vs.  City  of  New  Orleans,  34  An.  477, 
there  was  presented  and  decided  the  identical  question  we  have  now 
under  consideration. 

The  court  in  the  opening  sentence,  speaking  through  Mb.  Justice 
Fbnnbr,  said: 


842  SUPREME  OOURT  OF  LOUISIANA. 

Receiver  vs.  City. 

^'  This  iBSimandamua  proceeding  by  the  relator,  as  bolder  of  the 
bonds  of  the  city  of  New  Orleans,  issued  under  Act  49  of  1869,  to 
compel  the  city  administrators  to  comply  with  the  provisions  of  sec- 
tion, three  thereof,  by  proyidini;  for  the  payment  of  the  interest 
coupons  falling  due  in  1882,  and  in  subsequent  years." 

In  specking  of  the  terms  in  which  the  judgment  appealed  from 
was  couched,  the  court  said: 

*'  The  judgment  appealed  from  commands  the  respondents  to  in- 
clude in  the  estimates  of  receipts  and  expenditures  to  be  adopted  by 
them  for  1882  *  *  *  appropriations  sufficient  to  meet  and  pay  the 
interest  upon  the  bonds  held  by  the  relator,"  etc. 

And  in  speaking  of  relator's  remedy  by  mandamus,  said: 

^'  The  city  contends,  however,  that  this  remedy,  as  far  as  it  and 
its  officers  are  concerned,  has  been  taken  away  by  subsequent  legis- 
lation, to-wit:  by  Act  6  of  1870. 

*'  The  performance  of  the  duties  referred  to  is  certainly  a  vital 
obligation  of  relator's  contract. 

'*  Tiie  only  remedy  afforded  by  the  law  to  enforce  performance  of 
this  obligation  was  the  writ  of  mandamus,  and  if  that  remedy  has 
been  taken  away,  h  is  evident  that  there  ezi•^t8  to-day,  in  the  reme- 
dial system  of  our  law,  no  remedy  whatever  for  the  enforcement  of 
this  specific  obligation  of  the  contract." 

But  the  court  entertained  a  contrary  opinion,  and  affirmed  the 
judgment  making  the  mandamus  peremptory. 

The  same  principle  was  announced  and  applied  in  State  ex  rel. 
Bauman  vs.  Judge,  88  An.  43. 

In  State  ex  rel.  Barber  Asphalt  Company  vs.  City,  40  An.  299,  this 
court  said: 

*<  The  brief  for  rehearing  entirely  misconstrues  our  original  opin- 
ion in  assuming  that  we  held  that  Act  5  of  1870  operates  as  a  bar  to 
a  judicial  enforcement  by  mandamus  '**''*  of  the  performance 
of  specific  duties  imposed  by  subsequent  legislation  upon  the  city  of 
New  Orleans,  its  Common  Council,  or  any  of  its  officers.  The  con- 
trary has  been  too  frequently  affirmed  by  this  court  to  be  longer  a 
subject  of  controversy."     Citing  numerous  cases. 

The  same  principle  was  announced  in  State  ex  reL  Fernandez  vs. 
City,  46  An.  1389. 

It  has  been  ireqnently  held  by  the  Supreme  Court  that  a  munici- 
pal ordinance  levying  a  tax  was  a  laio  of  the  State  in  the  sense  of  the 
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constitutional  provision  relative  to  the  impairment  of  the  obligation 
oi  contracts;  and  in  New  Orleans  Waterworks  Company  vs.  Louisi- 
ana Sugar  Refinery  Company, *125  U.  S.  18,  they  said:  **  A  by-law, 
or  ordinance  of  a  municipal  corporation  may  be  such  an  exercise  of 
legislative  power  delegated  by  the  Legislature  to  the  corporation  as 
«  political  subdivision  of  the  State  having  all  the  foree  of  law  within 
the  limits  of  the  municipality  that  it  may  be  properly  considered  as 
law,"  etc.  Merriweather  vs.  Qrant,  102  U.  S.  472;  Home  Insurance 
Company  vs.  City,  93  U.  S.  116. 

In  Murray  vs.  Charleston,  96  U.  S.  432,  the  court  stated  emphat- 
ically, that  '^  when  city  ordinances  are  passed  under  the  supposed 
authority  of  a  legislative  act  their  proviaiona  become  the  law  of  the 
State.' > 

The  garbage  ordinance  was  authorized  by  various  acts  of  the  Leg- 
islature appertaining  to  that  subject,  viz.:  Act  14  of  1877,  Extra 
Session;  Act  40  of  1882,  and  Act  94  of  1888. 

The  proposition  on  the  part  of  the  city  made  in  that  ordinance  to 
dispose  of  the  garbage  franchise  at  public  auction  was  a  legal  and 
proper  one,  and  her  charter  imposed  the  duty  upon  her  to  see  to  it 
that  garbage  was  removed  from  her  streets  as  a  sanitary  regulation. 
This  duty  was  lilcewise  imposed  in  the  Constitution  and  the  general 
law  with  reference  to  the  exercise  of  the  police  power.  In  that 
ordinance  she  bound  herself  to  provide  in  the  annual  budgei  for  the 
monthly  instalments  of  the  price  she  agreed  to  pay  the  garbage 
company,  and  her  charter  in  mandatory  teims  required  her  to  pre- 
pare an  annual  budget  of  all  expenses  and  disbursements. 

The  case  of  the  relator  U  a  strong  one  and  the  plain  miaisterial 
duty  of  the  City  Council  is  clear. 

But  notwitbstand'ng  this  concurrence  and  weight  of  adjudication 
in  favor  of  the  exercise  of  the  writ  of  m%ndamu8  for  the  purpose  of 
compelling  municipal  corporations  to  perform  their  plain  ministerial 
duties  to  their  creditors  in  making  provisions  f  >r  their  payment,  yet 
the  contention  of  the  City  Attorney  is  that  it  can  not  be  resorted  to 
for  the  purpose  of  enforcing  a  contractual  duty — that  is  to  say,  the 
specific  performance  of  a  contract. 

But  it  is  error  to  say  that  this  is  a  proceeding  for  the  enforcement 
of  a  contract.  Such  is  not  the  case  which  is  presented  by  the  peti- 
tion or  the  return.  On  the  contrary,  it  is  most  distinctly  a  proceed- 
ing exclusively  directed  against  the  city's  annual  budget  of  expenses 
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and  appropriations  for  the  year  1897,  and  the  only  claim  made  by  the 
relator  is  that  the  City  Oooncil  has  failed  to  perform  a  plain  minis- 
terial duty  which  is  set  forth  in  the  eighteenth  section  of  the  garbage 
ordinance  lo  the  effect  that  *'  the  city  of  New  Orleans  hereby  binds 
and  obligates  itself  to  appropriate  every  year  daring  the  existence 
of  this  contract  in  the  annual  budget  of  receipts  and  ezpenditare# 
the  snm  agreed  to  be  paid  said  contractor  each  year." 

And  which  duty  is  farther  imposed  and  emphasized  by  the  provi- 
sions of  the  city  charter  in  the  following  specific  terms,  viz. : 

'*  That  the  conncil  shall  once  in  twelve  months,  before  fixing  and 
deciding  upon  the  amoant  of  taxes  and  license  for  the  ensaing  year, 
cause  to  be  made  out  a  detailed  estimate,  exhibiting  the  various 
items  of  liabilty  and  expenditures,  including  the  requisite  amount 
for  all  expenses  during  the  year,^^  etc. — the  adoption  of  which  shall 
be  considered  an  appropriation  of  the  amount  stated  for  the  purposes 
therein  stated.     Sec.  93  of  Act  45  of  1896. 

The  only  relief  demanded  by  the  writ  of  mandamus  is  that  the  City 
Council  shall  place  relator's  claim  upon  the  budget  of  expenses  for 
the  sum  of  one  hundred  and  twenty  thousand  dollars,  to  cover  the 
company's  expense  in  the  removal  of  garbage  for  the  current  year, 
and  include  same  in  the  appropriation  therefor;  and  the  only  relief 
by  injunction  is,  to  preserve  the  status  quo  pending  the  mandamus 
proceedings,  so  that  the  ordinances  approving  the  budget  and  appro- 
priation after  the  preliminary  writ  of  mandamus  had  been  grantedy 
should  not  become  final  and  irrevocable,  and  the  revenues  there-' 
under  arising  be  disbursed,  and  relator's  recourse  thereupon  defeated 
and  destroyed. 

Sach  a  proceeding^is  altogether  dissimilar  from  the  specific  per- 
formance of  a  contract  to  do  or  not  to  do ;  but  it  is  one  for  the  com- 
pulsory performance  of  a  plain,  ministerial  duty. 

It  is  just  such  a  proceeding  as  that  of  State  ex  reU  De  Leon  vs. 
City,  aupra,  and  State  ex rel.  Carondelet  Canal,  etc.,  vs.  Mayor,  supra. 

In  such  a  case  no  question  of  the  performance  or  non-performanoe 
of  contract  can  be  determined ;  and  it  was  upon  this  specific  ground 
that  the  judge  a  quo  rejected  all  such  evidence,  and  which  rulings 
seem  to  have  been  acquiesced  in.  Tae  city  ordinance  declaring  re- 
lator's plant  and  its  method  of  garbage  removal  to  be  a  nuisance 
does  not  dispose  of  the  legal  right  of  relator  in  the  premises,  nor  was 
it  intended  to  have  that  effect ;  for  we  have  the  admission  in  the 
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record  and  in  the  argament  that  it  was  made  the  foandation  only  of 
the  anhseqaent  action  of  the  city  in  undertaking  the  removal  of  gar- 
bage through  its  department  of  public  works,  not  as  a  basis  of 
proceedings  for  the  forfeiture  of  the  contract  of  the  city  with  the 
fertilizing  company.  It  is  quite  impossible  to  conceive  of  the  city's 
course  of  dealing  with  its  contract  creditors  having  the  legal  effect 
of  absolving  her  from  the  performance  of  a  plain,  ministerial  duty 
to  them,  or  to  place  the  relator  in  the  position  of  suing  for  the  spe- 
cific performance  of  her  contract — same  being  perfect j  intact  and  un- 
assailed  and  the  company  in  full  possession  of  the  garbage  district  of 
the  city. 

Not  only  so,  but  the  contract  of  the  city  is  one  for  the  payment  of 
a  certain,  definite  sum  of  money  from  the  annual  revenues  of  the 
year  1887,  to  be  raised  by  taxation. 

But,  under  the  express  provision  of  our  Code,  specific  perform- 
ance is  an  element  of  the  contract  to  do,  or  not  to  do,  for  they  de- 
clare, viz. : 

**  On  the  breach  of  an  obligation  to  do  or  not  to  do,  the  obligee  is 
entitled  either  to  damages,  or  in  cases  which  permit  it,  to  a  specific 
performance  of  the  contract,  at  his  option,  or  he  may  require  the 
dissolution  of  the  contract,''  etc.     (Our  italics.)     R.  C.  C.  1926. 

It  is  apparent  from  a  casual  inspection  of  that  language  that  the 
demand  for  the  specific  performance  of  a  contract  to  do  or  not  to 
do  must  be  preceded  by  a  breach  of  it  on  the  part  of  the  obligor, 
and  such  breach  entitles  the  obligee  in  the  contract  to  sue  the  obligor 
for  the  specific  performance  of  it,  or  for  its  annulment  and  the  con- 
sequent damages. 

It  is  manifest  that  this  suit  is  not  for  the  specific  performance  of  a 
contract  at  all,  (1)  because  it  is  not  instituted  by  the  obligee  in  the 
contract,  which  is  made  the  essential  requisite  by  the  Code ;  (2)  the 
engagement  of  the  city  is  neither  to  do  or  not  to  do ;  (3)  there  is  no 
breach  of  contract  alleged,  but  a  default  of  the  obligee  in  carrying 
out  its  terms ;  and  (4)  it  proceeds  in  the  affirmance  of  the  contract, 
seeking  to  obtain  its  avails,  and  keep  same  in  force  in  futuro. 

Relief  by  compelling  specific  performance  is  just  the  reverse  of 
this  proceeding  in  every  essential  particular. 

Had  the  city,  in  pursuance  of  her  nuisance  ordinance,  taken  the 
initiative  by  instituting  suit  for  the  revocation  of  her  contract  with 
the  fertilizer  company,  or  to  compel  full  compliance  with  its  con- 
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tract  by  removiog  garbage,  8he  would  have  presented  a  case  of  spe- 
cific performance  nnder  the  Code,  possibly.  The  contract  of  sale 
furnishes  frequent  illustrations  of  this  principle;  and  to  make  the 
application  let  us  take  the  case  of  Citizens  Bank  vs.  James,  36  An. 
267,  wherein  specific  performance  was  demanded  of  an  intending 
purchaser,  and  of  which  the  court  said : 

<<  The  bank  asks  that  the  defendant  should  be  compelled  to  comply 
with  the  terms  of  his  contract.  It  is  not  in  our  power  to  force  him 
to  do  so  " — that  is,  to  purchaw  the  property.  "  The  penalty  he 
incurs  for  violating  it  is  the  damage  he  has  occasioned." 

In  the  contract  under  consideration  what  did  the  city  oblige  her- 
self to  do?  Nothing  but  to  pay  relator  for  the  removal  of  garbage 
from  the  streets  the  price  stipulated  in  her  ordinance  and  contract. 
They  contain  no  other  alternative  obligation  of  any  kind. 

The  contract  of  the  city  was  one  to  give.  *R.  C.  C.  1899. 

Having  refused  or  failed  to  pay,  what  damages  can  be  awarded 
against  her?  None  except  the  interest  which  results  from  her  default 
*Mn  the  performance  of  an  obligation  to  pay  money."  R.  C.  C.  1935, 
1936.  But  the  situation  is  relieved  of  any  difl9culty  by  comparing  the 
article  last  cited  with  a  subsequent  article  which  declares,  viz. : 

<<  Where  the  object  of  tiie  contract  is  anything  but  the  payment  of 
money,  the  damages  due  to  the  creditor  for  its  violation  are  the 
amount  of  the  loss  he  has  sustained  and  the  profit  of  which  he  has 
been  deprived  of,"  etc.     R.  C.  C.  1934. 

But  even  applying  to  this  case  the  principles  of  specific  perform- 
ance, they  lack  application,  because  the  respondent  is  a  municipal 
corporation  non  eui  juris.  It  would  be  an  altogether  different  situa- 
tion confronting  us  if  the  respondent  were  a  private  corporation  or  a 
private  individual,  and  the  city  were  the  relator,  as  in  State  ex  reL 
The  City  of  New  Orleans  vs.  The  New  Orleans  &  CarroUton  Railroad 
Company,  37  An.  589,  upon  which  the  City  Attorney  relies.  In  that 
case  the  city,  as  relator j  sought  by  a  writ  of  mandamus  to  compel  the 
respondent  to  proceed  at  once  to  repair  a  certain  street  of  the  city, 
and  the  obligation  sought  to  be  thus  enforced  was  one  of  the  stipu- 
lations in  a  contract  of  sale. 

The  writ  was  refused,  and  properly. 

State  ex  rel.  City  of  New  Orleans  vs.  New  Orleans  &  Northeastern 
Railroad  Company,  42  An.  138,  was  a  similar  case.  State  ex  rel, 
McEnery  vs.  NichoUs,  Governor,  42  An.  222,  and  State  ex  rel.  City 
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Of  New  Orleans  vs.  New  Orleans  &  Carrollton  Railroad  Company,  44 
An.  1026,  are  of  the  same  tenor  and  purport. 

It  is  conspicuous  that  in  each  of  those  cases  the  city  of  New  Or- 
leans was  relator;  but  in  none  of  those  cited  was  she  respondent. 
And  it  is  confidently  believed  that  no  such  case  can  be  found,  in 
which  the  city  was  respondent.  But  there  is  still  another  principle 
of  more  controlling  force  in  Interpreting  the  relator's  remedy  against 
the  municipality,  and  that  is,  that  the  agreement  between  the  par- 
ties is  not  a  contract  in  the  ordinary  acceptation  of  the  term — the  sub- 
ject matter  of  this  mutual  agreement  being  the  removal  of  garbage 
from  the  streets  of  the  city,  under  municipal  regulations  in  respect 
to  the  exercise  of  the  police  power  of  the  city. 

The  city  ordinance  proposing  and  founding  the  engagement,  pri- 
marily, rests  upon  the  following  legislative  enactments,  viz. : 
Act  14  of  1877,  Extra  Session. 
Act  40  of  1882. 
Act  94  of  1883. 

In  Macon  vs.  Shawneetown,  77  Illinois,  585,  the  court  said : 
<*  The  ordinance  can  not,  we  think,  be  treated  as  a  mere  contract 
between  the  city,  as  proprietor  of  the  land  on  which  the  right  of  way 
is  granted,  and  the  railroad  company,  to  which  no  one  else  is  privy, 
and  under  which  no  third  person  can  derive  immediately  any  pri- 
vate right,  prescribing  conditions  of  the  grant,  to  be  enforced  only 
by  the  city  itself.  Although  it  takes  the  form  of  a  contract,  provides 
for  its  acceptance  and  contemplates  a  written  agreement  in  execu- 
tion of  it,  it  is  also,  and  primarily  a  municipal  regulation,  and  as 
such,  being  duly  authorized  by  the  legislative  power  of  the  State, 
has  the  force  of  law  within  the  limits  of  the  city, ^^ 

This  extract  from  the  opinion  of  the  Illinois  court  was  quoted  with 
approval  by  the  Supreme  Court  in  Hays  vs.  Michigan  Central  Rail- 
road Company,  111  U.  S.  228. 

For  the  enforcement  of  such  a  contract  or  engagement  against  the 
city,  m<indamus  is  the  proper  remedy.  But  if  it  be  held  that  the 
relator  has  not  that  right,  what  other  adequate  and  sufficient  remedy 
is  there  remaining  to  the  relator? 

In  Abascal  vs.  City  of  New  Orleans,  48  An.  865,  we  held  the  hold- 
ers of  floating  debt  certificates  were  not  entitled  to  recover  absolute 
money  judgments  against  the  city. 
To  the  same  effect  are  the  following  cases,  viz. :   Johnson  vs.  City, 
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46  Ad.  714:  Newgass  va.  City,  42  An.  169;  Paving  Company  vs. 
City,  43  An.  464;  Bermndez  vs.  City,  46  An.  1389;  Same  vs.  Same, 
46  An.  1130. 

If  the  mandamuB  be  refused  the  ordinances  approving  the  budget 
as  it  now  stands  and  making  the  appropriations  of  the  revenues  of 
the  current  year  to  the  payment  thereof,  become  absolute  and  irre- 
vocable, and  there  will  not  remain  a  single  farthing  which  will  be 
applicable  to  the  payment  of  relator's  claims.  And  in  case  its  claim 
for  monthly  allowances  for  the  removal  of  garbage  is  denied  it  virtu- 
ally becomes  a  floating  indebtedness  which  can  not  be  reduced  to 
judgment,  with  no  possible  revenue  to  meet  it,  save  and  except  any 
surplus  there  may  be  in  any  future  year  over  and  above  the  current 
expenditures.  In  State  ex  rel.  Fazende  vs.  City,  35  An.  221,  the  court 
held  that  mandamus  would  not  lie  to  compel  the  municipal  authorities 
to  place  a  sum  on  the  budget  after  the  appropriation  had  been  made 
to  the  expenditures  therein  specified ;  and  in  State  ex  rel,  Samory  vs. 
City,  34  An.  460,  the  writ  of  mandamus  to  compel  the  city  authorities 
to  provide  for  and  set  apart  a  sufficient  amount  of  the  revenues  to 
pay  the  interest  on  the  relator's  bonds  was  refused  because  the 
appropriations  in  the  budget  had  exhausted  the  city's  limit  and 
power  of  taxation.  This  theory  finds  ample  illustration  in  our  opin- 
ion in  State  ex  rel.  Foy  vs.  Mayor,  No.  12,405. 

If  this  result  be  reached,  it  will,  of  course,  be  out  of  the  question 
for  the  relator  to  continue  the  operation  of  its  large  and  expensive 
plant,  as  it  will  be  deprived  of  the  revenues  which  the  ordinance  and 
garbage  contract  make  applicable  thereto.  This  result  should  not 
be  brought  about  by  the  decree  of  this  court  unless  it  is  made  abso- 
lutely necessary  by  the  inexorable  demands  of  the  law;  particularly  in 
view  of  the  fact  that  the  budget  carries  an  allowance  for  garbage 
aUme,  which  is  seventy  thousand  dollars  in  excess  of  all  the  require- 
ments of  the  department  of  public  works,  for  the  collection  and  removal 
of  garbage  for  and  during  the  entire  year  1897, 

And  in  view  of  the  fact — one  that  is  worthy  of  serious  considera- 
tion— that  the  judge  a  quo  rendered  judgment  in  favor  of  the  relator 
and  made  the  mandamus  peremptory,  the  relator's  claim  to  relief  is 
greatly  strengthened ;  as  a  decree  of  the  court  below  is  entitled  to 
consideration  and  weight,  and  particularly  in  cases  when  the 
determinative  questions  of  law  or  fact  are  closely  or  nearly  equally 
balanced . 
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And  that  consideration  and  weight  are  increased  and  strengthened 
by  the  strong  equities  that  are  in  favor  of  the  relator's  demand,  as 
well  as  the  fact  that  the  city  budget  carries  an  appropriation  largely 
in  excess  of  the  city's  needs  for  the  removal  ot  garbage  for  the  cur- 
rent year.  To  permit  such  an  interpretation  to  be  placed  upon  re- 
lator's right  in  the  premises  would  be  equivalent  to  the  divestiture  of 
its  vested  rights,  which  we  said  in  the  Wolf  case  could  not  be  done 
at  the  whim,  the  caprice,  or  the  dissatisfaction  of  the  council. 

The  mandamus  proceeding  of  the  relator  having  been  filed  and  the 
preliminary  writ  having  been  issued  to  and  served  upon  the  Mayor 
of  the  city  immediately  after  the  budget  was  published,  it  had 
the  legal  effect  of  staying  matters  in  that  condition  until  the  right 
to  a  peremptory  writ  was  judicially  determined.  The  subsequent 
adoption  of  city  ordinances  approving  and  making  the  budget  final 
had  a  like  effect  as  the  homologation  of  an  administrator's  account 
so  far  as  not  opposed;  it  did  not  affect  the  status  of  the  claim 
of  relator  to  have  the  budget  allowrnce  for  garbage  so  adjusted, 
judicially,  as  to  meet  its  requirements.  In  that  respect  the' budget 
is  open  to  investigation  aad  restatement,  just  as  an  administrator's 
account  which  has  been  opposed. 

Consequently  there  is  no  legal  obstacle  to  the  adjustment  of  the 
budget  so  as  to  make  it  conform  to  the  relator's  demands. 

In  conclusion,  there  is  but  one  word  to  be  said  about  the  city's 
right  to  have  relator's  injunction  dissolved  on  bond,  and  that  is 
that  by  thus  suspending  the  injunction,  its  effect  would  have  been 
destroyed — the  city  being  dispensed  from  giving  bond  in  al^ 
cases. 

The  object  of  the  mandamus  is  to  compel  the  City  Council  to 
apply  the  amount  of  one  hundred  and  twenty  thousand  dollars 
already  appropriated  in  the  budget  for  garbage  removal  to  its 
demands,  and  that  of  the  injunction  is  to  restrain  them  from  divert- 
ing or  misapplying  this  fund  when  created  to  any  other  purpose — 
thus  protecting  the  relator  in  its  franchise  and  contract  rights. 

This  case  is  easily  distinguished  from  that  of  State  ex  rel,  Florville 
Foy  vs.  Mayor  and  Council  of  New  Orleans,  No.  12,405,  just  decided, 
and  the  authorities  cited  therein.  Mandamus  was  claimed  in  that 
case  on  the  authority  of  Sec.  2  of  Act  5  of  1870,  Extra  Session, 
to  compel  the  respondents  ^^io  budget  a  sufficient  amounV^  to  pay 
and  satisfy  the  relator's  two  judgments  for  money,  which  had  been 
54 
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rendered  against  the  city  in  previoas  years — the  bodget  containing 
no  provision  of  any  kind  for  the  payment  of  jadgments. 

The  following  is  the  city's  return: 

'^Relator  is  the  owner  of  two  judgments  against  the  city  of  New 
Orleans,  on  which  there  remains  unpaid  a  balance  of  two  thousand 
and  fifty -five  dollars  and  ninety- four  cents. 

"He  applied  to  the  lower  court  for  a  mandamua  to  compel  the 
Mayor  and  Council  to  budget  in  the  general  budget  for  1897  the 
amount  necessary  to  pay  his  judgment.  This  application  was  made 
December  7,  1896,  and  the  writ  was  made  returnable  on  December 
21,  1896.  The  bhdget  was  adopted  on  December  16,  1896.  The  re- 
turn to  the  writ  was  filed  on  December  21,  1896,  and  stated  for 
reason  why  the  mandamus  should  be  refused : 

1.  That  relator's  petition  disclosed  no  cause  of  action. 

2.  That  the  budget  for  1897  had  already  been  adopted,  and  all  the 
revenues  for  1897  disposed  of  by  the  same,  and  that  the  appropria- 
tions made  for  specific  purposes  can  not  be  diverted  from  those 
objects  for  any  cause  whatever,  but  remain  sacred  to  the  objects  of 
the  appropriation. 

3.  That  the  budget  of  1897  exhausts  all  the  revenues  of  that  year, 
as  named  in  said  budget. 

4.  That  it  is  the  duty  of  the  Council  to  estimate  the  receipts  and 
expenses  in  preparing  the  annual  budget,  and  after  it  has  done  so,  in 
the  exercise  of  its  discretion,  its  action  can  not  be  reviewed  in  a 
mandamus  proceeding. 

6.  That  relator's  demand  is  an  ordinary  money  demand,  and  he  is 
limited  in  his  action  against  the  funds  and  taxes  and  collections  of 
the  particular  year  during  which  the  obligations  which  form  the  basis 
of  his  judgment  were  created. 

6.iThat  the  city  can  not  legally  apply  the  taxes  of  1897  for  the 
payment  of  any  other  expenses  than  those  of  1897. 

And  the  respondent  pleaded  a  general  denial. 

The  provisions  of  the  ace  on  which  the  relator  relied  are  to  the 
effect,  that  the  comptroller  of  the  city  was  required  to  warrant  upon 
the  treasurer  for  the  amount  due  upon  any  registered  judgment 
without  any  special  appropriation,  if  there  was  sufficient  money  in 
the  treasury  to  pay  same  specially  designated  for  that  purpose  In  the 
annual  budget;  otherwiEC,  the  statute  provided,  "  that  the  Common 
Council  shall  have  power,  if  they  deem  proper,  to  appropriate  from  the 
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money  set  apart  in  the  budget ,  or  annual  estimate  for  contingent  ex ' 
penseSj  a  suflBcient  sum  of  money  to  pay  said  jadgment;  but  if  no 
Bnch  appropriation  be  made  *  *  *  then  all  judgments  shall  be 
paid  in  the  order  in  which  they  shall  be  filed  and  registered  *  *  * 
from  the  first  money  next  annv^lly  set  apart  for  that  purpose. ^^ 

On  the  face  of  the  statute,  the  duty  was  purely  discretionary;  and 
no  claim  was  made  by  the  relator  that  there  is,  in  the  budget  for 
1897,  any  money  in  the  contingent  fund  that  is  applicable  to  his  judg- 
ments. 

The  city  can  not  be  permitted  to  exclude  the  garbage  company 
from  the  garbage  fund  that  has  been  appropriated,  and  apply  it  to 
her  own  use  in  direct  violation  of  her  contract. 

This  controversy  may  be  epitomized  as  one  for  the  control  of  an 
existing  appropriation  in  the  annual  budget  for  garbage  removal 
during  the  current  year  1897,  the  relator  claiming  under  its  contract, 
and  the  city  claiming  it  for  itself,  disavowing  its  contract. 

It  is  evident  that  both  are  not  entitled  to  collect  garbage;  and 
hence,  both  are  not  entitled  to  be  compensated  for  performing  the 
service. 

The  right  of  no  third  person  is  involved ;  and  the  budget  having 
been  approved  by  the  council  since  the  preliminary  writ  of  manda  - 
mus  was  served,  it  has  become  final  and  conclusive,  in  all  other  re- 
spects than  that  of  the  garbage  appropriation. 

No  readjustment  of  the  budget  is  contemplated  in  respect  to  any 
other  claim  which  is  carried  on  the  budget.  No  increase  of  garbage 
allowance  is  demanded;  and  no  increase  in  the  total  appropriation 
is  demanded.  If  the  m^indamMs  is  made  peremptory,  the  city  will  be 
necessarily  excluded  from  use  of  the  garbage  fund  when  realized  by 
the  department  of  public  works;  and  if  it  be  denied  the  garbage, 
company  will  be  forced  to  discontinue  its  collection  altogether. 

If  the  city  is  kept  to  her  contract  it  won't  require  the  fund,  and 
she  has  the  correlative  right  to  coerce  relator's  performance  of  duty 
under  it. 

Evidently  the  city  has  not  the  right  summarily  to  displace  a  con- 
tractor in  the  manner  proposed ;  and  it  is  equally  evident  that  it  can 
be  coerced  to  perform  the  plain  ministerial  duty  of  budgeting  relat- 
or's claim  as  provided  in  the  ordinance  and  as  required  by  law. 

It  is  manifest,  from  the  face  of  the  record,  that  the  writ  should  be 
made  peremptory  (1)  because  garbage  must  be  removed  immediately 
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in  order  that  the  health  of  the  iobabitants  of  the  city  may  not  be 
endangered;  (2)  because  the  department  of  public  works  is  dump- 
ing  garbage  on  the  vacant  lots  and  squares  of  the  city,  to  the  detri- 
ment  of  the  public  health,  and  into  the  Mississippi  river  in  front  of 
the  city,  in  contravention  of  a  criminal  law  of  the  United  States, 
and  (3)  because  the  relator  has  a  sufficient  force  aiid  the  means  of 
removing  garbage  in  possession,  and  a  plant  in  full  operation,  ade- 
quate for  the  purpose  of  removing  and  dispoHng  of  garbage  withou^ 
either  dumping  same  on   vacant  squares  or  in  the  Mississippi  river. 

And  observing  the  rule  of  law  *'  that  courts  of  justice  will  gener- 
ally take  notice  of  whatever  ought  to  be  generally  known  within  the 
limits  of  their  jurisdiction  »'  (Qlf.  iiiv.,  Sec.  6),  we  will  take  notice  of 
the  fact  that  such  a  disposition  of  the  case  will  be  in  keeping  with 
recent  recommendations  which  the  Secretary  of  War  has  made  on 
upon  the  subject  to  the  mayor  of  the  city,  since  the  submission  of 
this  case. 

Entertaining  these  views,  the  mandamus  should  be  made  peremp- 
tory. 

Blanch ARD,  J.,  concurs  in  this  dissent. 


No.   12,334. 
Mrs.  p.  A.  CouDROY,  Widow,  etc.,  vs.  Joseph  Pecot. 

When  a  succession  no  longer  needs  administration  and  the  administrator  is  dis- 
charged, and  the  heirs  put  in  possession,  ihe  co-heir  who  is  the  holder  of  a  note 
payable  on  the  settlement  of  the  succession,  can  bring  suit  against  his  co- 
heirs. 

If  there  has  been  no  settlement  of  the  heirs  of  their  respective  claims,  the  defend- 
ant co-heirs  can  plead  in  compensation,  debts  due  by  the  plaintiff  heirs  to 
them  in  the  succession. 

APPEAL  from  the  Twenty- fourth  Judicial  District  Court  for  the 
Parish  of  St.  Mary.     Allen,  J, 


Walter  J,  Burke  and  Philip  H.  Mentz  for  Plaintiff,  Appellee. 


D.  Caffery  &  Son  for  Defendant,  Appellant. 


Submitted  on  briefs  January  7,  1897. 
Opinion  handed  down  February  1,  1897. 
Rehearing  refused  March  15,  1897. 
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Coudroy  vs.  Pooot. 


The  opinion  of  the  coart  was  delivered  by 

McEnery,  J.  The  plaintiffs  allege  that  they  are  co-owners  and 
holders  of  a  promissory  note  for  two  thousand  one  hundred  and 
eight  dollars  and  seven  cents,  secured  by  mortgage,  made  and  exe- 
cuted by  Anais  Pecot  and  J.  G.  Pecot.  The  prayer  of  the  petition  is 
that  Joseph  C.  Pecot  be  condemned  to  pay  the  above  amount  in 
principal  and  interest  and  for  the  recognition  and  the  execution  of 
the  special  mortgage  securiug  said  note.  That  Mrs.  Angele  Pecot 
be  recognized  as  surviving  widow  in  community  of  Pierre  A.  Cou- 
droy, the  payee  on  the  note,  and  to  be  entitled  to  one-half  of  the 
amount  of  said  n'ote  and  interest,  and  that  the  children,  issue  of  the 
marriage  with  Pierre  A.  Ooudroy,  be  entitled  to  the  other  half. 

The  defendant  filed  an  exception  to  the  suit,  averring  that  the  same 
is  premature,  the  obligation  on  which  it  is  based  not  being  due;  that 
the  note  is  payable  at  the  date  of  the  final  settlement  of  the  estate 
of  Mrs.  Charles  Pecot,  in  which  estate  the  exceptor  and  plaintiffs 
are  heirs;  that  there  had  been  rendered  by  the  court  an  order  plac- 
ing said  heirs  in  possession,  but  the  avowed  and  only  object  of  put- 
ting the  heirs  in  possession  was  to  enable  the  heirs  in  said  estate  to 
make  title  to  certain  property  of  said  estate  over  to  the  Pecot  Sugar 
Factory  Company,  Limited,  a  corporation  organized  by  said  heirs  for 
the  better  management  of  their  business  of  growing  cane  and  manu  - 
facturing  sagar;  that  but  for  the  organization  of  said  corporation 
and  the  necessity  of  making  titles  to  it  the  order  of  putting  the  heirs 
in  possession  would  not  have  been  applied  for,  as  the  respective 
rights  of  the  numerous  heirs  in  said  estate  were  then  and  are  now 
unsettled ;  there  being  large  and  important  accounts  yet  to  be  ad- 
justed, and  the  final  interests  of  the  respective  heirs  yet  to  be  fixed 
and  settled ;  that  the  said  heirs  and  plaintiffs  understood  then,  and 
have  since  acknowledged  that  the  said  adjustment  and  settlement 
was  yet  to  be  made ;  that  the  plaintiffs  are  largely  indebted  to  the 
said  estate,  as  will  be  shown  on  such  settlement,  and  that  it  was  the 
intention  at  the  time  the  obligation  was  made  that  the  same  should 
be  paid  principally  out  of  the  funds  realized  from  said  settlement. 

This  exception  was  overruled. 

The  defendant  answered,  reserving  his  exception,  and  alleging 
that  the  plaintiff  was  indebted  to  the  defendant  by  reason  of  said 
want  of  settlement,  and  that  this  would  offset  the  debt  sued  on. 

There  was  judgment  for  plaintiffs,  and  defendant  appealed. 
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Coudroy  va.  Pecot. 

The  iBsnes  presented  are  contained  in  the  exception,  and  the 
answer  and  exception  may  both  be  considered  at  the  same  time. 

The  note  soed  on  reads  as  follows :  "At  the  date  of  the  final  settle- 
ment of  the  estate  of  Mrs.  Felicite  Siguri  widow  of  Charles  Pecot, 
late  of  said  parish,  both  deceased,  we  promise  to  pay  to  the  order  of 
Pierre  A.  Condroy,  the  snm  of  two  thousand  one  hundred  and  eight 
dollars  and  seven  cents,  with  8  per  cent,  per  annum  interest  thereon 
from  date  until  paid,  for  value  received. 

(Signed)         "Anais  Pboot. 
**J.  C.  Pboot." 

The  act  of  mortgage  recites:  '^  Being  the  same  fund  due  and  owing 
to  said  Coudroy  by  the  said  Anais  and  Joseph  C.  Pecot  on  a  final 
settlement  and  liquidation  of  all  accounts  between  said  parties  on 
the  2dd  day  of  July,  A.  D.  1881,  which  said  sum  the  said  Madam  Anais 
and  Joseph  C.  Pecot  hereby  acknowledge  themselves  to  owe  *  *  * 
payable  to  the  order  of  said  P.  A.  Coudroy  in  the  final  settlement  of 
the  estate  of  Mrs.  Felicite  Sigur,  widow  of  Charles  Pecot,  both 
deceased,  and  now  in  the  course  of  administration  and  settlement. 

The  litigants  are  all  heirs  of  Mrs.  Felicite  Sigur.  Madam  Anais 
Pecot  is  dead,  and  Joseph  C.  Pecot  accepted  her  succession  uncon- 
ditionally. 

On  the  application  of  the  heirs  of  Mrs.  Sigur,  on  the  29th  of  June, 
1893,  the  District  Judge  rendered  judgment  discharging  the  adminis- 
trator of  her  succession,  as  there  was  no  longer  any  necessity  for  the 
continuance  of  the  administration.  The  heirs  were  thus  placed  in 
possession  and  there  was  an  end  of  ir.  It  was  settled  so  far  as  the 
law  could  settle  it.  We  can  not,  notwithstanding  the  evidence  dis- 
closes the  fact,  say  that  it  was  settled  for  a  specific  purpose,  to  enable 
the  heirs  to  make  title  to  property.  The  succession  can  not  be  con- 
sidered as  settled  for  one  purpose  only. 

The  suit  was  not,  therefore,  prematurely  brought  against  the  heirs 
who  have  been  sent  into  possession. 

But  the  note  and  mortgage  are  payable  on  final  settlement  of  the 
administration.  The  discharge  of  the -administrator  does  not  carry 
with  it  a  presumption  that  all  the  heirs  iiiterested  in  the  property 
have  had  their  claims  adjudicated  between  ^em.  There  has  been 
no  settlement  among  the  heirs.  The  note  is  payXble  on  final  settle- 
ment. It  is  to  be  interpreted  as  being  payable  on  X  final  settlement 
between  them.  \ 


V 
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Fishel  et  als.  vs.  Stark  et  als. 


It  is  recited  in  the  act  of  mortgage  that  the  amount  of  indebted- 
ness was  ascertained  on  final  settlement  between  the  heirs  on  the 
day  of  the  execution  of  the  note.  Having  been  made  payable  on 
final  settlement  of  the  estate  of  Mrs.  Signr,  there  was  evidently  in 
contemplation  a  farther  settlement  to  be  made  between  them, 
or  the  payment  was  deferred  until  the  settlement  between  them,  in 
view  of  future  transactions  between  them. 

We  think  the  defendant  is  entitled  to  present  the  defence  which 
he  urges,  that  on  final  settlement  between  the  heirs  it  will  be  found 
that  the  plaintiil  has  no  claim  against  the  defendant. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appesled  from  be  avoided  and  annulled  and  reversed,  and  it  is  now 
ordered  that  the  case  be  remanded  with  leave  to  defendant  to  urge 
any  claims  or  offsets  that  he  may  have  against  the  plaintiffs,  his 
co-heirs,  and  with  directions  to  the  lower  court  to  proceed  to  judg- 
ment after  a  trial  of  the  issues  herein  indicated.  Costs  of  appeal  to 
be  paid  by  plaintiffs,  all  other  costs  to  await  final  judgment. 


No.  12,801. 
M.  F.  Fishel  et  als.  vs.  T.  O.  Stark  et  als. 

1.  A  party  baying  become  adjadicatee  at  tax  sale,  in  1875,  of  property  on  -which 

there  remained  unpaid  taxes  of  the  year  1873,  and  thereafter  haying  failed  to 
pay  the  taxes  of  the  years  1874, 1876  and  1877,  it  became  subject  to  sale  in  1889 
under  Act  82  of  1884. 

2.  The  only  legal  effect  of  the  first  adjudication  was  to  oust  the  title  of  the  then  tax 

debtor  and  yest  it  In  the  adjudlcatee,  but  it  did  not  hinder  the  tax  collector 
from  subsequently  proceeding  to  make  a  sale  under  Act  82  of  1884  in  the  enforce- 
ment of  taxes  of  1874, 1876  and  1877. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Ellis,  J. 


Ernest  T,  Floranoe  for  Plaintiffs,  Appellants. 


Walter  H.  Rogers  for  T.  O.  Stark  and  W.  H.  Lockhart,  Defendants, 
Appellees. 


Paul  L.  Fourchy  and  C  McRae  Selph  for  A.  S.  Gutierrez,  Defend- 
ant, Appellee. 
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Flahel  et  als.  vs.  Stark  et  als. 


Argued  and  submitted  February  2,  1897. 
Opinion  handed  down  March  1,  1897. 


The  opinion  of  the  CQurt  was  delivered  by 

W ATKINS,  J.  Plaintiffs,  as  the  sole  legal  heirs  of  Lewis  Fishel 
and  of  his  wife,  Frederica  Metzger — both  of  whom  are  deceased — 
acquired  by  inheritance  a  certain  tract  of  land,  particularly  described 
in  their  petition, situated  in  the  city  of  New  Orleans;  and  their  aver- 
ment is,  that  same  was  adjudicated  to  their  father,  at  a  tax  sale  made 
on  20th  of  April,  1875,  and  said  sale  was  subsequently  confirmed  by 
the  Auditor  on  the  18th  of  January,  1875,  said  property  constituting 
a  part  of  the  matrimonial  community. 

They  aver  that  their  father  was  placed  in  possession  of  said  prop- 
erty by  the  judgment  of  a  competent  court  on  the  2l8t  of  August, 
1876,  and  that  he  has  since  remained  and  continued  in  peace- 
able possession  thereof,  until  the  11th  of  November,  1892,  when  he 
sold  his  interest  to  T.  O.  Stark,  one  of  the  defendants. 

They  further  allege  that  their  deceased  mother  bequeathed  to 
their  father  the  disposable  portion  of  her  fortune,  including  the 
property  in  suit — that  is,  one- half  of  her  estate;  and  that  they  con- 
sequently inherited  an  undivided  one -fourth  interest  therein  as 
their  legitime — that  is  to  say,  one- fourth  of  the  community  assets. 

Wherefore,  their  demand  and  prayer  are  for  a  partition  in  kind, 
and  according  to  law. 

Per  contra  the  defendant.  Stark,  and  the  other  defendants  who 
trace  through  him,  alleges  that  he  purchased  the  whole  of  the  prop- 
erty in  controversy,  at  a  tax  sale  made  on  the  12th  of  November, 
1889,  under  and  in  conformity  to  Act  No.  82  of  1884,  in  the  enforce- 
ment of  the  delinquent  taxes  due  on  same  for  the  year  1879,  and 
prior  years,  and  assessed  to  Mrs.  Charles  O.  Hamilton,  and  that 
under  said  adjudication  he  immediately  went  into  possession  under  a 
writ  issued  in  the  suit  entitled  In  re  T.  O.  Stark,  for  Possession,  etc. 

He  further  alleges  that  on  the  11th  of  November,  1892,  subse- 
quently, he  purchased  the  rights  of  Mrs.  Widow  Hamilton,  now  Mrs. 
S.  B.  Thrasher,  the  tax  debtor;  and  that  he  aUo  acquired  by  similar 
purchase  all  the  rights  and  interests  of  Lewis  Fishel — thus  protect- 
ing his  title  by  the  tax  adjudication. 

In  the  alternative,  there  is  in  his  answer  urged  a  reconventional 
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Flsbel  et  als.  yb.  Stark  et  als. 

demand  for  the  sum  of  six  hundred  and  ninety-live  dollars 
and  thirteen  cents,  amount  of  State  and  city  taxes  paid  on  the 
property  since  his  purchase;  the  sum  of  two  hundred  and  fifty  dol- 
lars, amount  paid  Mrs.  Hamilton  for  the  transfer  of  her  rights ;  and 
the  sum  of  seventy- five  dollars,  the  amount  paid  to  Lewis  Flshel  for 
the  assignment  of  his  rights.  And  also,  for  other  costs  and  expenses 
amounting  to  two  hundred  dollars — all  aggregating  one  thousand 
two  hundred  and  twenty  dollars  and  thirteen  cents,  for  which  he 
prayed  judgment. 

There  were  various  exceptions  filed  and  overruled;  and  other 
defendants  filed  answers  similar  to  those  of  Stark. 

On  the  trial  there  was  judgment  dismissing  the  plaintiff's  suit,  and 
they  prosecute  this  appeal;  and  in  this  court  they  plead  the  prescrip- 
tion of  three  years,  as  a  shield  against  the  defendants'  attack  upon 
the  tax  adjudication  to  their  father,  which  is  their  primordial  title. 

Reference  to  the  tax  collector's  deed  of  1875  will  show  that  the 
adjudication  was  made  for  the  unpaid  taxes  of  1873,  under  a  current 
revenue  law  of  that  year ;  and  that,  six  months  later,  that  sale  was 
confirmed  by  the  auditor  because  there  had  been  no  intermediate 
redemption  of  the  property. 

But  the  record  shows  that  on  the  12th  day  of  November,  1889,  the 
tax  collector,  acting  under  and  by  virtue  of  Act  82  of  1884,  adjudi- 
cated the  property  in  controversy  to  the  defendant,  Stark,  in  the 
enforcement  of  the  taxes  due  thereon  prior  to  the  31st  of  December, 
1879 — including  those  of  the  years  1872,  1877-  and  1878,  amounting 
to  one  hundred  and  thirty -four  dollars  and  fifty  cents. 

The  procea  verbal  of  sale,  amongst  other  things,  recites,  that  said 
property  had  been  duly  and  legally  assessed  for  those  years,  as  that 
of  Mrs.  Charles  Hamilton. 

The  record  further  shows  that  under  a  writ  of  possession,  regu- 
larly and  formally  issued  and  served,  the  purchaser  was  sent  into 
possession  conformably  to  law  and  the  aforesaid  adjudication. 

There  appears  in  the  record  a  statement  of  the  taxes  which  the 
defendant.  Stark,  as  purchaser,  assumed  as  part  of  the  purchase 
price,  and  which  he  paid — including  those  of  the  years  1874,  1875, 
1876  and  those  of  1880  to  1894,  inclusive,  aggregating  in  capital  the 
sum  of  six  hundred  and  sixty -five  dollars  and  sixty- one  cents. 

Conceding  for  the  argument  all  that  is  claimed  by  the  plaintiffs,  it 
is  quite  evident  that  their  ancestors  failed,  during  the  years  subse- 
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Micbener  et  alfl.,  Tniatees,  yb.  ReiDach. 


qnent  to  their  purcbaae  in  April,  1875,  to  keep  down  the  taxes  on 
the  property,  and  it  conseqnently  became  amenable  to  tax  sale  again 
in  1889,  when  the  defendant,  Stark,  became  adjadicatee  under  Act  82 
ofl884. 

In  onr  yiew  there  is  no  room  for  doubt  of  the  legality  or  validity 
of  the  adjudicatee's  title. 

The  Fifihel  heirs  have  only  the  standing  in  court  of  their  ancestors, 
and  it  is  of  no  consequence  that  they  acquired  title  at  tax  sale. 

Its  only  effect  in  law  was,  or  could  be,  to  oust  the  then  tax  debtor 
and  vest  his  title  in  Fishel  as  adjudicatee.  The  property  having 
been  subsequently  assessed,  and  the  proper  assessment  having  been 
carried  on  the  roll,  it  was  liable  to  sale  under  Act  82  of  1884. 

The  principles  upon  which  such  a  sale  as  this  is  sustained  have 
been  so  frequently  announced  that  it  is  deemed  unnecessary  to  re- 
peat them ;  hence  we  merely  refer  to  a  few  of  the  adjudged  cases, 
to -wit:  In  re  Orloff  Lake,  40  An.  147;  In  re  Douglas,  41  An.  765; 
Dibble  vs.  Leppert,  47  An.  792;  Bemick  vs.  Lang,  47  An.  914. 

Regarding  the  decree  appealed  from  as  a  final  judgment,  it  is  af- 
firmed. 


No.  12.805. 

Louis  T.  Micheneb    et  alb..  Trustees  Land  Trust  of  Indian- 
apolis,  Indiana,  vs.  Jacob  A.  Reinach. 

\  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
^^    King,  J. 


E.  Howard  McCaleb  for  Plaintiffs,  Appellees. 


Benjamin  Ory  for  Defendant,  Appellant. 


Argued  and  submitted  February  7,  1896. 
Opinion  handed  down  February  17,  1897. 


The  opinion  of  the  court  was  delivered  by 

McEnebt,  J.  For  the  reasons  assigned,  ante,  p.  860,  between 
same  plaintiffs  and  defendant,  the  judgment  appealed  from  is 
affirmed. 
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Railway  Co.  vs.  Roberts.  * 


No.  12,811.  J21 

Kansas  City,  Shbbvepobt  &  Gulp  Railway  Company  vs.  A.  V. 

Roberts. 

The  reooDYentional  demand  for  damages  brings  up  the  issue  for  our  determina- 
tion. 

Valutoftkt  Land.—Tha  jury's  estimate  of  the  value  of  the  land  expropriated  for  a 
roadbed  was  supported  by  the  weight  of  the  testimony.    It  is  affirmed. 

Gitieral  Damage.— Th^  Other  items  of  damages  were  examined;  some  of  them  were 
lowered,  and  in  consequence  the  items  grouped  as  "general  damages"  were 
reduoed  to  one  thousand  and  ninety  dollars. 

Caffo.~The  rights  of  the  parties  as  relates  to  costs  were  correctly  passed  upon  by 
'the  Dlstriot  Court. 

A  PPEAL  from  the  Ninth  Jadicial  District  Coart  for  the  Parish  of 
^     De  Soto.     Hall,  J. 


William  Qoss  for  Plaintiff,  Appellant. 


Lee  <St  Liverman  for  Defendant,  Appellee. 


Argued  and  submitted  January  20,  1897. 
Opinion  handed  down  February  1,  1897. 


The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  This  was  an  action  brought  by  the  plaintiff  against  the 
defendant  to  expropriate  a  tract  of  land,  one  hundred  feet  in  width, 
through  the  latter's  plantation  for  a  right  of  way. 

Plaintiff's  right  of  expropriation  was  not  disputed  by  the  defendant, 
who  pleaded  in  reconvention : 

"  Value  of  fourteen  acres  right  of  way $350  00 

*'  Gbnebal  Damages— 

••  Value  of  pasture  destroyed  and  moving  fence 76  00 

"  Damage  to  spring 200  00 

"  Sugarcane  planted 126  00 

••  Damage  to  gin  house  and  loss  of  patronage 880  00 

"  Damage  to  water  tank 2,000  00 

"  Other  damages 600  Oo 

$4,180  00" 

The  case  was  tried  before  a  jury.  The  verdict  was  for  plaintiff, 
expropriating  the  land.  On  the  reconventional  demand  the  defendant 
was  awarded  the  sum  of  two  hundred  and  eighty   dollars,  value 
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of  the  land,  and  the  sum  of  one  thoasand  three  hundred  and  thirty 
dollars,  general  damages. 

The  plaintiff  was  farther  condemned  'Ho  provide  and  keep  in 
repair  snfflcient  crossings  and  cattle-gaards  for  the  use  of  defend- 
ant's plantation,  also  to  keep  in  repair  the  mill  pond. 

The  plaintiff  prosecuted  this  appeal. 

The  defendant,  in  the  answer  to  the  appeal  before  this  court,  asked 
for  amendment  of  the  judgment  appealed  from,  in  manner  and 
amount  prayed  for,  in  his  answer  and  demand  in  reconvention  filed 
in  the  lower  court. 

The  amount  allowed  for  the  value  of  defendant's  land  presents  the 
first  question  for  our  determination.  It  was  considered  by  the  jury 
as  a  separate  item,  and  it  found  that  it  was  worth  twenty  dollars  an 
acre. 

The  complaint  is  that  the  jury  failed  to  distinguish  between  the 
actual  value  of  the  land  taken  and  damages  arising  from  the  fact  of 
taking  a  small  strip  of  land  through  defendant's  plantation ;  which  is 
covered  by  his  claim  for  general  damages. 

We  have  not  found  that  the  complaint  is  properly  founded.  Three 
of  plaintiff's  witnesses  testified  as  to  the  value  of  the  land.  One  of 
these  two  witnesses  said  that  land  is  not  worth  any  more  where  a 
railroad  takes  a  strip  of  a  hundred  feet  through  the  centre  of  a 
house  or  a  plantation  than  land  in  a  body.  Which  is  the  correct 
view  in  fixing  a  positive  value?  This  witness,  with  exact  judgment 
in  regard  to  value,  said  finally  in  answer  to  the  question : 

'<  Then  it  is  worth  more  than  ten  dollars  an  acre?" 

A.  '<  I  stated  that  it  was  worth  about  that.  The  other  witnesses 
for  plaintiff  valued  it  at  much  less." 

Four  witnesses  testified  on  the  part  of  the  defendant.  Their  tes- 
timony and  that  of  the  defendant  himself  place  a  higher  value  on 
the  land  than  the  amount  of  the  verdict.  It  is  true  that  the  esti- 
mates vary  considerably  between  the  mcLximum  of  value  as  sworn  to 
by  plaintiff's  witnesses  and  the  amounts  stated  by  defendant's  wit- 
nesses as  the  value. 

Land  which  produces  three-quarters  of  a  bale  to  the  acre  is  worth 
more  than  ordinary  land,  although  to  produce  this  quantity  the  field 
was  fertilized. 

The  verdict  adopted,  we  think,  is  the  correct  medium  between 
these  respective  estimates. 
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The  next  amoant  claimed  was  for  moving^  the  fence  on  defend- 
ant's land  and  the  loss  of  his  pasture  land.  This  and  all  other  items 
are  included  (save  the  value  of  the  land,  as  before  stated)  in  the 
amount  of  thirteen  hundred  and  thirty  dollars  allowed  by  the  ver- 
dict for  damages. 

The  number  of  yards  of  fence  removed  was  six  hundred  and  the 
number  of  acres  in  the  pasture  was  nine.  Building  the  road,  as  we 
understand,  made  it  necessary  to  remove  the  fence  and  abandon 
these  nine  acres  as  pasture  lands. 

It  caused  some  damage  and  was  a  proper  subject  to  be  considered 
by  the  jury. 

The  testimony  was  not  rebutted  and  fixed  the  amount  correctly,  in 
our  judgment. 

With  reference  to  the  spring,  the  next  item  of  damages  claimed, 
the  defendant  urged  that  before  the  construction  of  the  roadbed,  it 
furnished  him  water  for  his  stock,  for  the  use  of  his  family  (wash  - 
ing),  and  for  the  tenants  (but  it  never  was,  it  appeard,  a  strong 
spring) .  The  defendant  also  averred  that  since  the  construction  of 
plaintiff's  roadbed  this  spring  does  not  furnish  half  as  much  water. 
He  apprehended,  he  asserted,  that  it  will  entirely  fail.  He  has,  in 
addition,  only  a  small  well  which  furnishes  a  scant  supply  of  water. 

The  evidence  does  not  sustain  the  correctness  of  the  amount 
claimed  for  this  spring,  nor  that  it  has  been  damaged  to  any  great 
extent.  The  amount  allowed  should  be  very  much  less  than  the 
amount  claimed. 

For  the  acres  planted  in  cane,  destroyed,  it  is  not  denied,  by  the 
railroad  hands,  an  amount  was  unquestionably  due  by  the  plaintiff, 
although  it  should  be  less  than  claimed. 

Damage  to  gin  house  and  loss  of  patronage  the  defendant  fixed  at 
eight  hundred  and  eighty  dollars.  The  steam  gin  operated  by  the 
defendant  is  at  a  distance  of  about  one  hundred  feet  from  the  rail- 
road. He  complains  that  the  proximity  of  the  road  increases  the 
danger  from  fire,  and  the  testimony  shows  that  several  of  his  custo- 
mers declared  that  owing  to  the  increase  of  danger  from  fire  they 
would  not  gin  their  cotton  at  his  gin. 

The  evidence  to  sustain  this  claim  is  not  clear  and  satisfactory ; 
besides  the  claim  itself  is  in  character  remote  and  consequential. 
Something  should  have  been  allowed,  much  less,  however,  than  is 
claimed. 
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The  next  item  is  for  damages  to  the  artificial  pond  of  the  defend- 
ant that  supplied  water  to  ran  his  gin.  The  preponderance  of  evi- 
dence shows  that  the  new  pond  holds  more  than  the  old  pond  held. 
The  lift  of  the  water  from  the  pond  to  the  gin  is  a  little  more  difficult 
and  requires  a  few  more  pounds  of  steam.  The  defendant  consented 
to  the  change  as  made.  The  maxim  volanti  non  fit  injuria  applies. 
We  infer  from  the  defendant's  testimony  that  the  water  facilities  are 
about  the  same  as  they  were  before  the  new  pond  was  made. 

There  was  an  item  in  addition  for  general  damages  growing  out  of 
the  difficulty  caused  in  crossing  and  recrossing  the  railroad  track  on 
the  place,  the  -inconvenience  occasioned  by  the  road  and  other 
alleged  annoyances. 

We  footed  up  these  damages  as  well  as  we  could,  at  one  thousand 
and  ninety  dollars.  It  is  true  that  the  verdict  of  the  jury  is  entitled 
to  great  weight  and  that  it  should  not  be  disturbed,  unless  mani- 
festly erroneous.  We  did  not  have  before  us  the  different  items 
found  by  the  jury  in  determining  the  amount  of  damages. 

The  total  of  items  of  damages  found  by  us  is  less.  We  have  not 
discovered  that  the  difference  between  the  amount  of  our  decree 
and  that  of  the  verdict  is  sustained  by  the  weight  of  the  testimony. 

With  reference  to  the  condition  included  in  the  judgment  of  the 
lower  court,  about  repairing  the  pond  and  other  repairs,  the  plain- 
tiff urged  that  they  were  not  an  issue  of  the  case.  They  were  closely 
related  to  the  issues  and  were  made  evident  during  the  trial  without 
any  objection.  Evidence,  admitted  without  objection,  may  be  con- 
sidered, and  the  issues  it  represented,  determined,  although  not  sup- 
ported by  the  pleadings. 

A  rule  has  been  filed  to  have  taxed  as  costs  against  the  plaintiff, 
the  mileage  and  per  diem  of  the  jurors  summoned  in  accordance  with 
Art.  2632,0.0. 

The  judgment  correctly  rejected  the  demand.  Vicksburg,  Shreve- 
port  &  Texas  Railroad  Oo.  vs.  Hart,  15  An.  507;  Oity  of  New  Orleans, 
praying,  etc.,  20  An.  894. 

It  is  ordered  adjudged   and  decreed  that  the  judgment  appealed 

from  be  amended  by  reducing  the  amount  allowed  by  the  lower  court 

for  '<  general  damages"    (viz.:  one    thousand  three  hundred  and 

thirty  dollars)  to  one  thousand  and  ninety    dollars,    the    amount 

wed  by  this  decree  for  general  damages.     As  amended  the  judg- 

t  is  affirmed  at  appellee's  costs. 
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No.  12,328. 
G.  Hbbbebt  Ellbbbb  vs.   Hbnby  O.   Minob. 

A  contractor  is  responsible  for  tbe  damages  resulting  from  his  failure  to  complete 
the  work  In  time. 

Tbe  price  was  due»  less  tbe  damages. 

Tbere  was  no  negligence  or  failure  of  tbe  defendant  to  take  reasonable  precau- 
tions to  reduce  tbe  damages. 

Tbe  operations  usual  in  saving  a  crop  of  cane  were  those  adopted  in  matter 
of  grinding  defendant's  cane. 

The  CYldence  is  indefinite;  tbe  amount  and  value  of  the  unflnisbed  work  was  not 
shown.  We  are  not  satisfied  that  Justice  requires  a  disturbance  of  tbe  judg- 
ment of  tbe  lower  court. 

APPEAL    from    the  Eighteenth   Judicial   District  Court  for  the 
-**     Parish  of  Terrebonne.     Caillouet,  J. 


Philip  H.  Menu  for  Plaintiff,  Appellant. 


L.  F.  Suthon  for  Defendant,  Appellee. 


Submitted  on  briefs  January  4,  1897. 
Opinion  handed  down  January  18, 1897. 
Rehearing  refused  March  1,  1897. 


The  opinion  of  the  court  was  delivered   by 

Bbeaux,  J.  This  action  was  brought  by  the  plaintiff  for  one 
thousand  five  hundred  and  forty -one  dollars  and  four  cents,  balance 
claimed  on  a  written  contract  for  which  he  recovered  judgment  sub- 
ject as  credit,  to  a  portion  of  the  amounts  which  the  defendant  in 
his  reconventional  demand  claimed  as  due. 

The  amount  of  the  demand  in  reconvention  is  within  the  jurisdic- 
tion of  this  court,  and  the  reconventional  demand  alone  is  before  the 
court.  From  the  judgment  (on  this  reconventional  demand)  the 
plaintiff  and  the  defendant  prosecute  this  appeal. 

The  facts  are  that  the  plaintiff,  Ellerbe,  agreed  to  lay  a  railway  on 
defendant's  plantation ;  to  furnish  the  materials  and  to  erect  two 
cane  hoists. 

The  defendant  avers  that  the  track  was  to  be  completed  and 


864  SUPREME  COURT  OF  LOUISIANA. 


EUorbe  vs.  Minor. 


ready  for  use  by  September  15,  1894,  in  time  for  hauling  his  cane 
crop. 

He  alleges  that  he  had  not  the  use  of  the  railway  in  time  to  haul 
his  entire  crop  acd  that  he  had  to  expend  an  amount  for  putting  the 
track  in  proper  condition.  The  consequent  damages  he  claims 
aggregating  two  thousand  and  six  hundred  dollars. 

The  first  issue  here  involved  is  non- performance  of  the  contract 
by  plaintiff  within  the  specified  time  and  damage  for  consequent 
breach. 

The  questions  are  principally  of  fact.  We  have,  for  that  reason, 
made  as  complete  a  summary  as  possible  of  the  testimony  of  the 
witnesses. 

The  plaintiff  in  his  testimony  as  a  witness  admits  that  the  road 
was  not  completed  and  ready  for  service  at  the  date  stipulated  in  the 
contract.  It  appears  that  on  the  6th  of  November  the  road  was  not 
completed.  On  that  date  the  plaintiff  informed  the  defendant, 
Minor,  that  there  was  no  objection  to  his  using  the  road,  when  safe 
for  the  running  of  cars  and  locomotives,  and  further  that  such  use 
would  not  be  considered  by  him  as  an  acceptance  of  the  road. 

The  civil  engineer  who  had  charge  of  the  construction  for  the 
plaintiff  testified,  that  one -half  of  the  road  was  completed  about  the 
first  of  November,  and  the  remainder  about  the  middle  of  that 
month,  at  which  time  it  was  in  sufficiently  good  order  to  be  used. 

Subsequently,  the  witness  says,  he  told  the  defendant  that  the 
road  was  completed  about  the  18th  or  20th  of  November,  and  that 
about  a  week  after  the  defendant  had  it  inspected  while  the  witness, 
who  was  a  subcontractor  or  had  some  interest  in  the  work,  was  on 
the  plantation,  and  had  been  informed  that  an  inspection  would  be 
made. 

The  road,  although  inspected,  was  not  inspected  by  a  civil  engineer, 
as  required  by  one  of  the  stipulations  of  the  contract. 

A  roadmaster  of  the  Southern  Pacific  made  the  inspection.  It  was 
objected  that  he  was  not  qualified  to  pass  upon  the  work  as  required 
by  the  contract.  His  opinion  was  that  the  work  was  roughly  done 
and  not  at  all  in  a  workmanlike  manner.  Another  witness  testifies 
that  the  grinding  of  cane  began  on  the  11th  of  October.  He  was  the 
engineer  at  the  mill. 

He  corroborated,  in  some  respects,  the  testimony  of  the  witness 
who  made   the  special  examination  of  the  track.     He  testified  that 
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the  cars  were  received  on  defendant's  plantation  a  few  days  before 
the  grinding  began.  A  part  of  them  were  ready  for  nse  on  the  day 
the  defendant  began  hauling  his  cane  and  the  remainder  a  few  days 
thereafter. 

The  manager  of  the  plantation  testified  that  there  was  considerable 
delay  in  completing  the  road ;  that  the  first  cane  haaled  in  the  cars 
over  the  railroad  was  on  the  9th  of  November;  that  from  the  11th 
of  October  to  the  first  date,  cane  was  haaled  to  the  sugar  house  in 
wagons,  and  that  altogether,  between  those  dates  6926  tons  were 
hauled  in  wagons ;  that  the  difference  in  favor  of  cars,  as  between 
cars  and  wagon  hauling,  is  twenty -three  and  one -half  cents  in  favor 
of  the  former. 

With  reference  to  minimizing  damages,  he  testifies  that  the  defend- 
ant began  to  cut  his  cane  and  to  haul  it  from  places  in  the  fields 
most  advantageous  to  the  proprietor,  having  in  view  the  saving  of 
the  crop,  and  that  the  operations  in  taking  in  the  crop  were  con- 
ducted with  due  regard  to  lessening  the  loss. 

As  to  any  necessity  to  have  placed  the  plaintiff  in  default  as  a 
condition  precedent  to  a  demand  for  damages. 

By  the  conditions  of  the  contract  the  subsequent  agreement 
between  the  parties  to  the  contract  and  the  admission  of  plaintiff  as 
a  witness  during  the  trial,  we  think  we  are  justified  in  concluding 
that  it  is  not  an  issue  in  the  case. 

Moreover,  it  is  not  referred  to  in  plaintiff's  brief. 

We  pass  from  it  and  take  up  the  actual  issues  before  us  for  deci- 
sion. 

The  plaintiff,  in  view  of  the  facts,  is  only  bound  by  the  loss 
defendant  has  sustained  growing  out  of  the  failure  to  timely  com- 
plete the  work  required  by  the  stipulations  of  the  contract.  CO. 
1934. 

The  difficulty  of  determining  the  amount  of  the  loss  with  precision 
is  manifest.  In  appreciating  the  facts  and  fixing  the  amount  due 
the  rules  of  equity  necessarily  must  have  great  weight. 

First,  as  to  the  failure  to  complete  the  road  in  time  and  the  extent 
of  the  loss  it  occasioned. 

The  weight  of  the  testimony  amply  shows  that  the  road  was  not 
ready  for  use  before  November  9. 

The  testimony  is  confiicting  as  to  the  date  the  defendant  was  ready 
with  his  cars  to  begin  hauling.  The  District  Judge  fixed  the  11th  of 
56 
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October,  the  date  this  hauling  commenced,  and  as  the  day  the  defend- 
ant had  a  sufficient  number  of  cars  ready  for  use,  if  the  road  had 
been  ready  to  obyiate  the  more  expensive  hauling  with  wagons. 
The  testimony  would  not  warrant  us  in  disagreeing  with  the  court 
a  qua  as  to  this  date. 

We  think  it  is  correct  and  that  it  was  not  improperly  determined,^ 
that  the  defendant,  under  the  conditions  of  the  contract,  was  enti> 
tied  to  the  use  of  the  road  on  the  25th  of  September,  in  order  to  be 
amply  in  time  to  haul  his  cane,  and  that  on  the  11th  of  the  month 
following  he  had  a  sufficient  number  of  cars  to  haul  his  cane.  It  is 
true  that  there  was  some  delay  in  setting  up  the  oars.  The  fact  re- 
mains that  there  were  a  number  of  them  ready  for  use  on  the  llth^ 
and  the  gist  of  the  testimony  is  that  all  the  hauling  would  have  been 
by  cars  had  the  road  been  ready  for  use  at  the  time  agreed  upon. 

The  plaintiff,  in  the  second  place,  urges  an  objection  that  it  was- 
the  duty  of  the  defendant  to  minimize  his  losses  when  he  saw  them 
approaching. 

The  principle  stated  implies  that  one  who  has  been  negligent 
should  not  recover  the  damages  he  might  have  avoided.  The  evi- 
dence does  not  disclose  that  the  defendant  was  negligent  or  that  his 
acts  were  such  as  to  aggravate  the  loss.  He  could  not  he  expected 
to  lessen  the  possibility  of  saving  his  own  crop,  or  of  incurring  a  losa 
in  the  cane's  yield,  by  cutting  and  hauling  cane  with  the  view  of 
minimizing  damages.  We  are  informed  by  the  testimony  the  de- 
fendant began  by  cutting  his  stubbles  at  places  in  the  field  as  in  pre* 
ceding  years. 

The  usual  judgment  in  such  matters  was  exercised,  and  there  was 
no  improper  act  in  this  respect  giving  ground  for  complaint.  The 
object,  it  was  said — and  it  was  not  contradicted — was  to  save  the 
crop.  In  this  plaintiff  also  had  an  interest.  In  case  of  loss  of  crop 
a  question  of  damages  might  have  arisen. 

The  plaintiff,  appellant,  in  regard  to  the  damages  we  have 
discussed,  urged  that  no  damages  should  be  allowed,  while  the  de* 
fendant  claimed  a  larger  amount.  We  think  the  judgment  is  sub- 
stantially correct. 

The  defendant  also  claims  that  the  track  was  so  defective  and  badly 
made  that  he  was  put  to  an  expense  of  seven  hundred  dollars  to  put 
it  in  proper  condition. 

A  plea  in  reconvention,  in  order  that  it  may  be  allowed  and  judg- 
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ment  i|^anted  thereon,  mast  be  snstained  by  testimony  proving  up 
the  claim  pleaded. 

In  general  terms  the  defendant  testified  that  his  expenses  to  repair 
the  deficiency  in  the  work  was  about  the  amount  claimed. 

No  account  was  kept,  at  any  rate  there  is  no  account  of  record  and 
not  one  of  the  items  of  these  expenses  were  proven  by  reference  to 
the  item  itself.  No  legal  claims  for  damages  on  this  ground  is  made 
out. 

The  defendant  has  had  his  day  in  court  and  has  failed  to  make 
satisfactory  proof  of  his  claim  for  repairs.  We  do  not  think  that  he 
is  entitled  to  a  non-suit. 

The  purpose  of  the  suit  was  to  settle  the  mutual  claim  pleaded. 

The  defendant  having  failed  to  sustain  his  plea  with  sufficient  evi- 
dence, we  do  not  think  that  the  rule  applying  would  justify  us  in 
dismissing  the  demand  as  in  case  of  non-suit. 

Moreover,  the  facts  and  circumstances  were  such  as  to  require  a 
notice  to  the  contractor  from  the  owner  before  undertaking  and 
finishing  the  unfinished  work. 

Another  question  of  fact  involved  here  was  as  to  cane  hoists. 
They  did  not,  at  first,  prove  satisfactory  and  some  change  had  to  be 
made.  The  estimate  of  the  needful  cost  chargeable  to  plaintiff 
varies.  The  amount  of  credit  given  in  the  judgment  for  the  change 
made,  we  think,  should  remain  as  it  is. 

Judgment  affirmed. 

On  Application  fob  Rehearing. 

The  application  is  based  principally  upon  fact.  The  defendant 
claims  that  on  his  reconventional  demand,  damages  should  have 
been  allowed  for  twenty -nine  days  instead  of  fifteen  days. 

We  have  re-examined  the  record  and  have  found  that  the  manager 
of  defendant's  plantation  testified  that  the  first  cars  to  be  used  on 
the  road  in  question  were  received  between  the  8th  and  lOkh  of 
October,  and  that  the  ; whole  eighty  cars  were  ready  for  use  fifteen 
days  from  the  day  the  first  car  arrived. 

This  statement,  we  think,  is  supported  by  the  weight  of  the  tes- 
timony of  the  other  witnesses  and  sustains  the  correctness  of  the 
number  of  days  fixed  by  the  decree. 

With  reference  to  the  item  for  alleged  extra  work,  in  that  respect 
also  we  have  found  no  cause  to  alter  our  decree. 

Rehearing  refused. 
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No.  12,322. 
49    gQg  SUOCBSSION   OF  R.    L.    ROBBBTSON,   JR. 

The  will  In  oontroTersy  was  written  on  a  printed  heading. 

An  olographic  will  must  be  entirely  written,  dated  and  signed  by  the  testator. 

However  concluBlve  the  eYidence  that  It  contains  the  dispositions  of  the  testator, 
It  is  none  the  less  null,  unless  the  essential  formalities  are  complied  with. 

The  date  includes  the  year,  month  and  day,  any  one  of  which  being  missing  is 
fatal  to  the  yalidity  of  the  will. 

The  document  attests  the  "  printed  heading"  and  shows  conclusiyely  that  the 
date  was  not  written  by  the  testator;  the  testimony  of  witnesses  (whose  atten- 
tion, it  appears,  was  not  called  to  the  printed  headlines)  **  that  the  will  was 
written  by  the  testator  "  will  not  overcome  the  fact  made  manifest  by  the  testa- 
ment itself,  that  it  was  not  entirely  written  by  the  testator. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Rightor,  J. 

W.  S,  Benedict  for  Executrix,  as  such  and  indiyidnally,  Appellant. 


Buck,  WaJsh  <fc  Buck  for  Mrs.  Cora  Robertson  Cuevas,  Opponent, 
Appellee. 


Argued  and  submitted  February  5,  1897. 
Opinion  handed  down  February  15,  1897. 
Decree  supplemental  and  rehearing  refused  March  4,  1897. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  This  appeal  is  prosecuted  from  a  Judgment  of  the 
District  Court  in  which  it  is  decreed  that  the  will  of  R.  L.  Robertson, 
Jr.,  probated  on  the  6th  day  of  August,  1895,  is  a  nullity. 

The  following  is  a  copy  of  the  olographic  will  annulled : 

'<  New  Orleans,  December  12,  1892. 

'*  I,  Richard  Lamb  Robertson,  being  of  sound  mind  and  body,  and 
in  full  possession  of  all  my  faculties,  do  make  this  my  will  and  testa- 
ment: 

''To  my  dearly  beloved  wife,  Cora  Celeste  Davidson,  I  owe  all  my 
present  prosperity,  and  I  give  to  her  all  my  personal  property,  and 
leave  to  her  the  usufruct  of  all  my  estate  during  her  life. 
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'*  I  also  appoint  her  my  sole  ezecatrix,  without  bond  and  with  foil- 
seizin. 

(Signed)  **  Richard  Lahb  Robbrtson. 

•«  Witness:   Joseph  B.  Wolfe,  Jr." 

We  have  had  occasion  to  refer  to  this  testament  in  a  case  hereto- 
fore decided,  having  the  same  title.  Saccession  of  Robertson,  49 
An.  ,  No.  12,191. 

The  will,  the  validity  of  which  was  assailed,  was  written  on  one 
of  the  letter- heads  of  the  testator,  having  the  words  **  New  Orleans  " 
and  the  figures  <'  189  "  of  the  year  in  print.  The  following  is  the 
only  Written  date  of  the  will:  December  12-2.  The  appellant  widow 
of  the  deceased  R.  L.  Robertson,  Jr.,  urges  that  the  will  in  contest 
folflUs  all  the  requirements  of  the  law. 

The  requisites  under  the  article  of  the  Civil  Oode,  to  the  validity 
of  the  olographic  ^ill,  'Hhat  it  be  dated,"  does  not  import  the 
necessity  of  mentioning  the  place  at  which  it  was  dated. 

The  printed  words,  *'New  Orleans,"  give  rise  to  no  issue  in  the 
case.  It  is  different  in  regard  to  the  date  of  the  will,  which,  in  order 
to  be  valid,  must  be  '*  entirely  written,  dated  and  signed  by  the  hand 
of  the  testator."  Under  the  precise  language  of  the  article,  the 
date  is  one  of  the  essential  formalities  of  an  olographic  testament. 
The  nullity  is  formally  pronounced  by  the  law  itself.  It  has  been 
decided  that  absence  or  uncertainty  of  the  month  or  the  day  of  the 
testament,  is  cause  to  decree  it  null;  for  better  reason,  the  ruling 
should  be  the  same  where  the  year  is  not  stated  or  is  left  to  mere 
conjecture.  The  <*year"  printed  or  written  by  another  is  not  a 
date  in  the  hand  of  the  testator,  made  the  essential  of  a  valid  will. 
The  law  enjoins  the  date  on  two  grounds:  the  first,  the  most  essen- 
tial, is  in  order  that  the  precise  date  the  testator  made  a  disposition 
of  his  property  may  be  known,  rendering  it  possible  to  determine 
whether  the  testator  had  the  capacity  of  giving  at  the  iime  the  testa- 
ment was  made. 

The  second  ground  is  secondary ;  if  there  are  two  testaments,  it 
should  be  manifest  which  is  the  last,  in  case  of  opposing  or  incom- 
patible disposition. 

In  either  case,  the  date  written  by  the  testator  is  an  essential.  We 
have  cited  these  <'  motives  "  or  grounds  in  support  of  the  raison  d^etre 
of  the  law,  but  without  these  ''  motives"  or  grounds,  it  is  enough  to 
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justify  the  decree  declaring  the  will  null  that  a  Babstantial  condition 
to  its  validity  is  lacking. 

In  Lewis'  Heirs  vs.  Execator,  5  La.  396,  this  coart  said :  *'  The  law, 
in  its  anxiety  to  gaard  against  the  testator  being  circamvented  or 
practised  on,  will  not  permit  a  testament  to  have  any  effect,  no 
ntatter  how  strong  the  moral  evidence  may  be  that  it  contains  truly 
his  last  disposition  of  his  property.  The  formality  (onr  Code  says) 
must  be  observed,  otherwise  the  testaments  are  null  and  void.  •  *  * 

*'Coarts  of  Jostice,  therefore,  can  do  nothing  else  bat  inquire, 
when  a  case  of  this  kind  arises,  whether  the  formalities  have  been 
pnrsned." 

The  appellant  insists  that  there  is  no  proof  before  the  coart  that 
the  date  was  printed  as  stated,  and  urges  that  in  these  days  of 
skilled  penmen  and  draughtsmen,  the  eye  to  which  print  or  engrav- 
ing is  manifest  can  not  always  be  trusted  in  opposition  to  the  oath  of 
three  reputable  witnesses. 

The  testament  as  written  by  the  testator  is  before  us.  It  is  mani- 
fest that  the  date  is  printed.  The  testimony  of  witnesses,  whose 
attention  was  not  directed  to  the  printed  heading  of  the  paper 
on  which  the  testimony  was  written,  can  not  make  that  to  be 
written  which  is  not  written. 

It  is  too  plain  to  admit  of  qaestion  that  the  words  and  figures  are 
printed. 

Lastly,  the  appellant  cites  aathorities  in  support  of  the  proposition 
that  writing,  in  its  legal  sense,  includes  what  is  printed  as  well ;  that 
while  it  is  decided,  for  instance,  to  be  essential  to  a  deed  that 
it  should  be  in  writing,  yet  printed  forms  have  been  in  use  from  time 
immemorial.  The  appellant  also  quotes  the  definitions  from  a  num- 
ber of  dictionaries  as  evidence  that  writing  not  only  means  words 
traced  with  the  pen  or  stamped,  but  printed  or  engraved  words.  The 
argument  would  lead  to  the  conclusion  that  it  would  be  possible 
for  a  printer  or  engraver  to  print  or  engrave  a  portion  of  his  testa- 
ment. 

Writing  must  be  taken  in  its  ordinary  sense :  to  set  down  legible 
characters  with  pen  and  ink.  The  writing  essential  to  a  deed  may 
include  printed  words  without  violating  a  prohibitory  law. 

But  in  the  matter  of  an  olographic  testament,  it  must  be  written 
the  pain  of  nullity  is  inevitable. 

The  judgment  is  therefore  affirmed. 
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On  Application  fob  Rbhbabinq. 

MiLLEB,  J.  On  tbe  preTioas  appeal  in  this  sncceBsion  we  dis- 
posed of  all  the  questions  at  issae  between  these  parties  except 
those  relating  to  the  validity  of  the  will  and  the  appointment  of  an 
administrator.  It  was  not  our  parpose  in  the  judgment  on  this 
appeal  to  disturb  our  previous  decision,  but  to  annul  the  will.  On 
this  application  it  is  brought  to  our  notice  that  our  decision  on  this 
appeal  affirming  that  of  the  lower  court  goes  beyond  our  purpose. 
The  necessity  of  the  appointment  of  an  administrator  for  this  sue  - 
cession  is  not  apparent,  as  the  administration  appears  to  have  been 
completed  by  the  executrix  under  the  will  which  our  decision 
annuls.     We  will  leave  that  question  open. 

It  is  therefore  ordered,  adjudged  and  decreed  that  our  decree  on 
this  appeal  be  amended  as  herein  stated,  and  accordingly  it  is  now 
ordered,  adjudged  and  decreed  that  the  judgment  of  the  lower  court 
be  affirmed  in  so  far  as  it  decrees  the  nullity  of  the  will  of  the 
deceased,  R.  L.  Robertson,  Jr.,  and  in  all  other  respects  that  said 
judgment  be  avoided,  annulled  and  reversed,  reserving  to  the  parties 
the  right  to  provoke  the  appointment  of  an  administrator  if  in  the 
opinion  of  the  lower  court  any  such  appointment  should  become 
necessary. 


No.  12,843. 
J.  H.  KiBKPATBicK,  Tax  Collbctob,  vs.    The  Davis  Clock  Co. 

ET  ALS. 

Tbe  occupation  of  carrying  clocks  in  a  one-horae  vehicle  and  selling  them  to 
those  disposed  to  buy,  subjects  the  party  pursuing  the  occupation  to  the 
peddler's  tax  prescribed  by  the  eleventh  section  of  the  Act  No.  38  of  1894,  not  to 
the  tax  of  traveling  vendors  imposed  by  the  Act  No.  160  of  1890. 

A  PPEAL  from  the  Third  Judicial  District  Court   for  the    Parish 
^    of  Claiborne.     Barkadale,  J. 


M.    J.    Gunningham,  Attorney  General,    and    E,  H,   McClendon, 
District  Attorney,  for  Plaintiff,  Appellee. 


Jno.  R.  Phippa  and  J.  E.  Moore  for  Defendant,  Appellant. 


40 
125 
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Argued  ftnd  sabmitted  January  21, 1897. 
Opinion  handed  down  February  16,  1897. 


The  opinion  of  the  court  was  delivered  by 

MiLLEB,  J.  The  appeal  is  by  defendant  from  the  judgment  impos- 
ing on  it  a  license  tax  as  traveling  vendor  of  clocks. 

The  only  business  of  defendant  is  that  conducted  by  its  agent  who- 
carries  his  clocks  in  a  one-horse  hack,  and  sells  them  on  his  rounds 
through  the  parish  to  those  disposed  to  buy.  Defendant's  contention- 
is  that  the  only  license  there  can  be  exacted  for  that  business  is  that 
required  of  peddlers  and  hawkers  on  foot,  horseback,  or  carrying  his 
wares  on  a  horse  or  other  vehicle.  Act  No.  38  of  1894,  Sec.  10. 
There  is,  in  our  view,  a  clear  application  of  this  peddler's  tax  to  the 
occupation  of  defendant's  agent,  and  hence  the  defendant  is  not  sub- 
ject to  that  section  of  the  act  of  1890  on  ^<  traveling  vendors,"  under 
which  the  license  tax  in  question  was  sought  to  be  exacted. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  ludgment  of 
the  lower  court  be  avoided  and  reversed  and  plaintiff's  rule  dismissed 
at  his  costs. 


40  872  No.  12,860. 

iiZ_282 

Oapbrton  &  Dbbyfous  vs.  Fobrey  &  Trammell  bt  al. 


Damages,  not  speciflo  performance,  is  the  usaal  relief  for  violatiofi  of  contracts, 
when  the  loss  to  the  Injured  party  is  susceptible  in  compensation  in  money. 
0.  C,  Art.  1927. 

An  obvious  limitation  of  the  power  to  compel  specific  performance  arises  when 
the  act  required  to  be  performed  is  beyond  the  ability  of  the  defendant. 

APPEAL  from  the  First  Judicial  District  Court  for  the  Parish  of 
Caddo.     Land,  J, 


Leonard  <St  Randolph  for  Plaintiffs,  Appellants. 


Alexander  &  BlancJiard  for  Youree,  Defendant,  Appellee. 


Argued  and  submitted  January  20,  1897. 

Opinion  handed  down  February  15,  1897. 

Decree  supplemented  and  rehearing  refused  March  1,  1897» 
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The  opinion  of  the  coort  was  delivered  by 

MiLLBB,  J.  The  plaintiffs,  appellants  from  the  judgment  dismiss^ 
ing  their  demand,  sued  to  compel  the  defendants  to  close  a  door 
opening  from  premises  leased  by  one  of  defendants  to  a  party  not 
before  the  conrt. 

The  defendants  Forrey  &  Trammel  leased  from  Tonree,  the  other 
defendant,  a  hotel,  the  comer  of  which  on  the  lower  floor  was  nsed 
as  a  saloon,  the  lessor  binding  himeuBlf  not  to  lease  for  saloon  par- 
poses  another  bnilding  owned  by  him  designated  as  No.  308;  there- 
after the  defendants  leased  the  corner  to  plaintiffs,  the  lessor  of 
defendants  joining  in  that  sublease  and  agreeing  that  plaintiffs  should 
have  the  benefit  of  the  stipulation  not  to  lease  No.  308  for  saloon 
purposes  contained  in  the  lease  to  defendants.  The  defendant 
Touree,  thereafter,  did  lease  No.  808  with  the  stipulation  it  should 
not  be  used  for  saloon  purposes,  but  gave  to  the  lessee  the  control 
of  the  doors,  one  of  which,  as  we  understand  the  record,  opens  inta 
the  corridor  and  rotunda  of  the  hotel  which  adjoins  No.  308.  The 
lessee  of  308  also  is  lessee  of  Nos.  806  and  310  on  either  side  of  308. 
The  purpose  of  the  stipulation  not  to  lease  No.  308  for  a  saloon  was 
obviously  to  protect  plaintiffs  leasing  the  corner  for  saloon  purposes, 
against  the  competition  of  the  same  business  if  carried  on  in 
308,  with  an  opening  into  the  rotunda,  and  this  stipulation  the  de- 
fendant Touree  sought  to  observe  in  his  lease  of  308.  But  the  lessee 
of  308,  306  and  310  discontinuing  the  use  he  had  made  of  308,  which 
we  infer  was  that  of  a  restaurant  and  bar,  has  established  a  bar  in 
310,  easy  access  to  which  is  obtained  by  opening  a  door  leading  inta 
the  hotel  rotunda  and  through  which  the  hotel  guests  and  habltuea 
enter  on  a  passage  leading  directly  to  the  bar  established  in  310  and 
in  full  view  from  the  passage.  Thus,  the  plaintiffs  complain  that 
though  the  prohibited  use  is  not  made  of  308,  the  competition  with 
their  business  is  accomplished  to  their  injury  by  the  door  opening 
from  308,  and  this  is,  they  aver,  practically  a  violation  of  the  agree- 
ment of  the  defendants  in  their  lease  to  plaintiffs  of  the  corner. 

The  suit  is  in  effect  for  the  specific  performance  of  an  alleged  con- 
tract. Suits  of  this  character  are  not  entertained  unless  the  right  is 
clear  and  the  remedy  plain  and  free  from  difficulty.  As  a  general 
rule,  when  the  wrong  to  be  redressed  admits  of  compensation  in 
money,  the  law  confines  the  relief  to  an  action  of  damages.  Civil 
Code,  Arts.  1934,  1935,  1927;  1  Story  Equity  Jurisprudence,  p.  714,. 
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as  to  specific  performance.  Rice  yb.  Rice,  46  An.  712.  Here  the 
vrroug  done  is  the  diversion  of  plaintifiT's  custom,  clearly  compensa- 
able  in  damages.  The  relief  asked  is  that  these  defendants  close  a 
door  on  the  premises  of  another  party.  The  defendants  have  no 
control  over  the  door  and  conld  exercise  none  without  violence. 
Whether  defendants  have  violated  their  contract  with  plaintiffs  we 
are  not  called  upon  to  determine,  bat  it  seems  clear  that  the  court 
is  powerless  to  grant  the  relief  ^ught. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  affirmed  with  costs. 

On  Application  fob  Rehearing. 

MgEnebt,  J.  Plaintiffs  apply  for  a  rehearing  solely  for  the  pur- 
-pose  of  requesting  the  court  to  amend  the  decree,  reserving  all 
Tights  and  actions  plaintiffs  have  to  recover  damages  against  defend- 
ants.    While  it  is  unnecessary  to  thus  amend  the  decree,  we  will  do  so. 

The  decree  heretofore  rendered  in  the  case  is  therefore  amended, 
80  as  to  reserve  to  plaintiffs  all  rights  and  actions  they  may  have 
against  defendants  for  damages.  This  amendment  to  the  decree  will 
not  release  plaintiffs  from  costs. 


No.  12,370. 

49    874I  Ernest  B.  Baker  et  al.  vs.  John  M.  Leu  and  Jule  W.  Parks. 

121    75S 

-^  1.  When  mortgage  creditors  with  a  oommoniDterestiWhose  aggregate  claims  exceed 

two  thousand  dollars,  unite  in  a  suit  to  have  canceled,  on  the  ground  of  simula- 
tion, a  mortgage  exceeding  two  thousand  dollars,  the  judgment  In  their  suit  is 
appealable.  2  An.  984;  43  An.  1041;  2  An.  908;  36  An.  206. 
2.  The  sheriff's  act  of  sa'e  stating  compliance  by  the  purchaser  with  the  terms  of 
of  sale,  spread  on  the  public  records,  will  protect  the  bonafidt  mortgagee  who 
acquires  his  mortgage  for  yalue  from  the  recorded  owner  on  the  faith  of  his 
title.  This  case  is  distinguished  from  that  of  the  People's  Bank  ts.  Darld, 
recently  decided. 
^.  The  members  of  a  planting  firm  acquiring  immoyable  property  become  Joint 
owners,  and  a  mortgage  by  one,  though  using  the  firm  name,  will  bind  only  his 
halt  of  the  property.  O.  C,  Art.  2870,  par.  6;  3  La.  497;  10  La.  420;  17  La.  096; 
47  An.  346. 
4.  A  mortgage  can  not  be  established  by  parol,  nor  will  a  ratification  In  writing 
relate  back  so  as  to  give  that  validity  to  the  prejudice  of  other  creditors  to  the 
alleged  mortgage  It  did  not  possess  when  executed.  Civil  Code,  Art.  3366; 
2  La.  572. 
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-5.  The  olerk  of  tbe  District  Court,  tx-offieio  parish  recorder,  Is  liable  for  the  loss 
arising  from  his  omission  to  record  In  the  book  of  mortgages  and  privileges  an 
act  of  sale  placed  in  his  hands,  giving  rise  to  tbe  vendors  privilege  and 
reserving  a  mortgage  for  tbe  unpaid  portion  of  the  price.  Constitution,  Art. 
121;  Bevised  Statutes,  Sees.  8660, 3680, 8066,  3094;  C.  C.  2234. 

APPEAL  from  the  Fifth  Judicial  District  Court  for  the  Parish  of 
Ouachita.    PoUs^  J, 


Ounby  &  Sholars  and  A.  A,  Ounby  for  Plaintiff,  Appellant. 


Boatner^  PotU  &  Hudson  for  Meyer  Brothers,  Defendants  in  Rule, 
Appellees. 


Stuhba  &  Russell  for  G.  C.  Madden,  Defendant  and  Appellant. 


E,  T.  Lamkin  for  I.  Garrett,  Defendant,  Appellee. 


Argued  and  submitted  January  22,  1897. 
Opinion  handed  down  February  1,  1897. 
Decree  supplemented,  rehearing  refused  March  1,  1897. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  This  appeal  is  by  plaintiffs,  heirs  of  one  of  the  parties 
In  a  partition  suit  from  the  judgment  on  their  rule  to  erase  a  mort- 
gage granted  by  the  adjudicatees  of  the  succession  property,  and 
which  ranks  that  of  the  heirs  upon  the  property  to  secure  the  price 
of  the  adjudication.  The  defendants  in  the  rule  were  those  holding 
the  mortgage  notes  of  the  adjudicatees  and  the  sheriff  and  the  clerk. 
The  mortgage  securing  these  notes  was  attacked  as  fraudulent ;  the 
petition  further  avers  that  the  property,  having  been  purchased  at  a 
sale  made  to  effect  a  partition  in  which  minors  were  interested,  the 
sale  being  on  terms  part  cash  and  part  in  the  notes  of  the  adjudl- 
<^atees  now  held  by  the  plaintiffs,  the  heirs,  that  no  title  vested  in  the 
^judicatees  without  payment  of  their  notes,  and  hence  the  mort- 
gage granted  by  them  is  void.  In  the  petition  it  is  also  claimed  that 
the  mortgage  assailed  was  not  executed  by  the  adjudicatees,  because 
48igned  in  the  name  of  their  planting  firm  by  one  of  them ;  and  it  is 
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charged  also  that  the  mortKage  notes  given  by  the  adjudicatees  were 
aoqolred  by  defendants  after  maturity  and  with  knowledge  that 
the  notes  were  fletitioas.  The  clerk  and  sherlfT  are  sought  to  be 
held  in  the  event  of  the  failure  of  the  attack  of  plaintiffs  on  the 
mortgage.  Their  liability  is  urged  on  the  ground  of  their  omis- 
sion to  record  the  sheriff's  act  of  sale  of  the  succession  prop- 
erty, the  judgment  in  the  partition  suit  directing  that  the  credit 
portion  of  the  price  should  be  secured  by  mortgage,  which 
duty  imposed  by  the  judgment  could  only  be  accomplished  by 
the  registry  of  the  act  as  a  mortgage,  and  by  the  omission 
of  this  duty  the  adjudicatees  were  enabled  to  create  the  mortgage 
the  heirs  now  find  opposed  to  them.  The  defendants,  the  note 
holders,  deny  all  allegations  impugning  their  mortgage,  aver  the 
acquisition  of  the  mortgage  notes  in  good  faith  for  value  and  before 
maturity,  and  the  sheriff  and  clerk  deny  liability.  The  judgment 
of  the  lower  court  maintained  the  mortgage  granted  by  the  adjudi- 
catees, dismissed  the  demand  against  the  sheriff  and  decreed  the 
clerk  liable  for  the  notes  held  by  plaintiffs  in  rule.  From  that  judg- 
ment this  appeal  is  by  plaintiffs  and  the  clerk. 

There  is  a  motion  to  dismiss  the  appeal  on  the  ground  that  the 
notes  held  by  each  of  the  heirs  is  not  sufficient  to  give  jurisdiction. 
The  heirs  or  some  of  them  join  in  the  rule  to  erase  the  defendant's 
mortgage.  The  amounts  of  the  notes  held  by  them  exceed  two 
thousand  dollars.  The  mortgage  attacked  by  them  is  seven  thousand 
dollars.  It  is  virtually  a  contest  as  to  the  validity  of  this  mortgage, 
each  in  amount  exceeding  two  thousand  dollars.  The  plaintiffs  have 
a  common  interest  and  the  defence  is  the  same  of  each  note  holder 
claiming  adversely  to  the  plaintiffs.  We  think  the  case  is  appeal- 
able. Williams  vs.  Vance,  2  An.  908;  Colt  vs.  O'Callaghan,  2  An. 
984;  Kahn  &  Bigart  vs.  Sippili,  85  An.  1041;  Bier  vs.  Gautier  &  Gk>d- 
chaux,  35  An.  206. 

The  sale  of  the  property  was  made  by  the  sheriff  in  precise  accord- 
ance with  the  order  of  the  court,  the  price  payable  part  cash  and  the 
residue  in  notes,  the  usual  mortgage  to  be  retained.  The  adjudi- 
catees were  John  M.  Lee  and  J.  M.  Parks.  The  purchasers  complied 
with  the  terms ;  the  act  stated  that  compliance  and  the  reservation 
of  the  mortgage  to  secure  the  credit  portions  of  the  price.  The 
sheriff  handed  the  act  to  the  clerk  ex- officio  the  recorder,  but  he 
failed  to  record  the  act  in  the  appropriate  book  to  exhibit  mortgages 
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and  privileges.  Tliereafter,  the  mortgage  was  executed  by  the  pur- 
chasers under  which  defendant's  claim.,  the  mortgage  certificate 
exhibiting  no  mortgage  to  secure  the  price  of  the  adjudication  by 
the  sheriff.  The  effort  of  the  plaintiffs  is  to  overcome  the  difficulty 
they  encounter  in  this  mortgage  of  the  adjudicatees,  and  that  diffi- 
culty is  due  to  the  omission  of  registry  of  the  mortgage  arising  in 
plaintiffs'  favor  as  heirs  from  the  sheriff's  sale  of  the  succession 
property. 

The  sheriff's  sale  passed  the  ownership.  The  titft  of  the  pur- 
chasers standing  on  the  records  gave  validity  to  the  mortgage 
granted  by  them.  Richardson  vs.  Hyams,  1  An.  286 ;  Boudreau  vs. 
Bergeron,  4  An.  84;  Thompson  vs.  Whitbeck,  47  An.  49.  The  act 
announced  that  a  mortgage  was  reserved  for  part  of  the  purchase 
price,  but  that  recital  was  not  at  all  restrictive,  but,  on  the  contrary, 
affirmed  the  right  to  sell  subject  to  such  mortgage  as  the  records 
might  show.  In  the  recent  case  of  The  People's  Bank  vs.  David, 
<inte,  p.  844,  the  act  relied  on  to  convey  ownership  shows  on  its  face 
that  no  cash  was  paid,  but  was  yet  to  be  paid  to  complete  the  parti- 
tion, and  we  held  the  act  was  notice  to  the  parties  who  took  a  mort- 
gage with  knowledge  of  this  incomplete  title  of  the  mortgagors. 
Here  the  title  of  the  purchasers  at  the  sheriff's  sale  was  complete  by 
the  payment  of  the  cash  and  the  giving  of  the  notes  required  by  the 
terms  of  the  sale.  The  mortgagee  had  no  duty  to  see  that  the  notes 
were  paid.  If  not  paid,  he  had  the  right  to  assume  that  the  mort- 
gage certificate  would  disclose  the  non-payment.  The  mortgage, 
never  recorded,  resulted  in  the]  furnishing  a  clear  certificate  on 
which  the  defendants  in  rule  acted  and  had  a  right  to  rely.  We 
think,  therefore,  the  non-payment  of  the  notes  given  by  the  pur- 
chasers affords  no  ground  to  attack  the  mortgage  they  made. 

The  mortgage  granted  by  the  purchasers,  as  is  usual  when  nego- 
tiable notes  are  to  be  issued,  is  in  favor  of  a  nominal  party.  The 
testimony  shows  that  the  notes  were  afterward  acquired  for  value 
before  maturity  by  the  present  holders.  The  fact  there  was  no  debt 
due  to  the  mortgagee  named  in  the  act  is  no  ground  to  assail  the 
mortgage,  nor  does  the  taking  the  notes  as  collaterals  for  debts  of 
the  mortgagors  at  all  affect  the  title  of  the  parties  as  holders  for 
value.  Brewer  vs.  Gay,  24  An.  35.  The  testimony,  however, 
discloses  that  there  has  been  a  payment  to  one  of  the  holders, 
the   Ouachita  Bank,  on  account  of  the  principal   debt,  the  credit 
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for  that  payment  beioK  in  suspense  by  a  garnishment  from  the- 
other  note  holder,  Meyer  Bros.  It  seems  to  as  that  credit  should  be 
attributed  to  the  debt  of  one  or  other  of  these  parties,  and  thus  the 
amount  of  the  mortgage  notes  having  priority  over  plaintiffs'  debt 
may  be  diminished.  So,  again,  the  testimony  shows  an  attachment 
by  Meyer  Bros,  against  the  mortgagors,  and  the  result  of  that 
attachment  is  not  ascertained.  It  may  be  that  there  is  a  credit 
from  this  source  on  the  Meyer,  debt,  and  a  consequent  diminution  of 
.  the  amount  they  are  entitled  to  claim  on  the  collateral  mortgage 
note.  The  plaintiffs  in  the  rule  must,  of  course,  suffer  by  the  omis- 
sions to  record  their  mortgage,  but  they  are  entitled  to  have  the 
mortgage  confronting  them  reduced  by  all  proper  credits,  and  as 
this  suit  will  have  to  be  remanded,  our  decree  will  provide  for  the 
ascertainment  of  all  credits. 

The  extent  of  the  mortgage  of  the  defendants  in  rule  is  the  next 
inquiry.  It  is  too  clear  to  need  more  than  the  statement  that  Jdhn 
M.  Lee  and  J.  W.  Parks  were  joint  owners  by  their  porchase  at  the 
sheriff's  sale,  and  neither  could  mortgage  the  undivided  half  of  the 
other.  The  act  of  mortgage  is  signed  Lee  &  Parks,  and  is  executed 
by  Lee  alone.  It  is  now  claimed  that  Parks  authorized  its  execution. 
Under  our  law  the  mortgage  mast  be  in  writing,  and  parol  proof  ia 
inadmissible.  Hence  the  effort  to  show  by  testimony  that  Parka 
authorized  the  mortgage  must  fail.  Civil  Code,  Arts.  2870,  8365, 
par.  5;  Skillman  vs.  Purnell,  8  La.  497;  Bach  vs.  Ramos,  10  La.  420',^^ 
Calder  &  Co.  vs.  Their  Creditors,  47  An.  846;  Moore,  Collins'  Admin- 
istrator,  vs.  Louaillier  ei  al. ,  2  La.  672.  Nor  is  the  position  of  defend- 
ants in  rule  improved  by  the  written  ratification  tendered  on  the 
trial  of  the  rule  by  Parks  of  the  mortgage  by  his  planting  partner. 
If  there  was  no  mortgage  effected  on  Parks'  one -half  by  the  mort- 
gage signed  by  Lee,  it  could  not  be  created  by  a  ratification  tendered 
afterward ;  at  least  not  to  the  prejudice  of  plaintiffs.  It  results  that 
the  mortgage  is  operative  only  on  the  one -half  of  Lee. 

The  clerk  of  the  District  Court  is  under  the  Constitution  parish 
recorder.  Art.  121.  It  is  his  duty  to  record  all  acts  embracing  a 
mortgage  or  privilege  on  the  book  provided  by  law  for  such  registry* 
Revised  Statutes,  Sees.  3550,  8080,  8066,3083,8094;  C.  C,  Art.  2234. 
The  act  of  sale  by  the  sheriff  under  consideration  in  this  case  was 
delivered  to  the  clerk  by  the  sheriff,  and  the  duty  of  registry  was  at 
at  once  imposed  on  the  clerk  by  the  law.  It  is  of  no  avail  to  urge 
hat  no  instructions  to  register  were  given  by  the  parties  or  by  the 


FORTY-NINTH  ANNUAL  REPORTS,  1897.  879 

Baker  et  al.  vs.  Lee  and  Parks. 

sheriff.  The  law  gave  the  direcfcion.  We  are  of  opinion,  therefore,, 
that  the  cleik  is  responsible  for  the  omission  to  record  the  act,  th& 
omission  resulting  in  enabling  the  purchasers  at  the  sheriff's  sale  to 
create  the  mortgages  on  the  property  which  defeats  that  in  favor  of 
the  heirs  directed  to  be  reeeryed  by  the  judgment  in  the  partition  suit. 

We  are  asked  to  reverse  the  judgment  of  the  District  Court  and 
hold  the  sheriff  liable.  His  function,  we  think,  was  fully  discharged 
when  he  delivered  the  act  to  the  clerk.  No  instruction  from  tha 
sheriff  was  requisite. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  affirmed  in  so  far  as  it  dismisses  the  demand 
against  the  sheriff,  in  other  respects  be  avoided  and  reversed ;  and 
it  is  now  ordered,  adjudged  and  decreed  that  the  mortgage  securing^ 
the  notes  held  by  the  Ouachita  National  Bank  and  Meyer  Bros,  be- 
and  ifi  hereby  decreed  to  be  operative  upon  and  restricted  to  the* 
one  undivided  half  of  John  M.  Lee  of  the  property  acquired  by  hini> 
and  Jule  W.  Parks  at  the  succession  sale,  and  be  erased  and  can- 
celed so  far  as  it  affects  the  other  half  owned  by  said  Parks  that  the- 
bank  and  Meyer  Bros,  furnish  an  account  of  the  collaterals  in  their 
hands,  to  secure  the  debts  due  them  by  Lee  &>  Parks,  the  collections 
thereon  and  the  consequent  credits  on  the  said  debts ;  that  Meyer 
Bros,  furnish  a  statement  of  the  result  of  their  attachment  suit 
against  said  Lee  &  Parks  and  of  the  credit  on  their  debt  arising  from 
said  attachment,  and  that  on  proof  to  be  made  by  the  parties,  the 
debts  for  which  said  two  mortgage  notes  are  held  by  the  bank  and 
said  Meyer  Bros,  be  fixed  and  the  mortgage  securing  said  two  mort- 
gage notes,  and  decreed  operative  only  on  one- half  of  the  property, 
and  be  also  restricted  to  the  amount  found  to  be  due  said  bank  and 
Meyer  Bros.,  and  for  any  residue  of  the  notes  held  by  plaintiffs  and 
sued  on  herein  left  unsatisfied  by  the  sale  of  the  property  acquired  by 
said  Lee  &  Parks  at  said  succession  sale,  that  plaintiffs  have  judgment 
against  Madden,  said  judgment  to  be  given  in  the  present  suit  or  in 
such  other  suit  as  plaintiffs  may  bring,  and  their  right  to  institute  suit 
against  said  Madden  and  his  sureties  is  reversed,  and  it  is  further 
ordered  that  defendants  pay  costs. 

On  Application  fob  Rbhbabing. 

On  this  application  for  the  rehearing  our  attention  is  directed 
to  that  part  of  our  decree  condemning  defendants  to  pay  costs*. 
The    litigation    is    between    the    plaintiffs,   and    not    the    original 
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defendants,  bat  the  defendants  in  the  rale  to  erase  mortgages.  Our 
judgment  is  against  the  defendants  in  the  rale,  not  against  the 
original  defendants.  We  will  therefore  make  our  judgment  more 
specific  as  to  costs. 

It  is  therefore  ordered,  adjudged  and  decreed  that  our  former 
judgment  be  so  amended  as  to  direct,  and  accordingly  it  is  now 
ordered  and  decreed  that  the  defendants  in  the  rale  to  erase  mort- 
gages, the  Ouachita  National  Bank  and  Meyer  Bros.,  pay  the  costs 
on  that  rule  incurred  in  the  lower  court  and  on  this  appeal ;  in  all 
other  respects  our  former  decree  to  remain  unchanged,  and  to  stand 
as  rendered. 


No.  12,402. 

Mutual  Loan  and  Building  Association  vs.  First  African 

62  1510  Baptist  Church. 

*iS.  J^  The  failure  to  file  a  transcript  within  the  time  prescribed  by  law  on  an  appeal  reg* 

109  1080 

ularly  obtained  and  perfected,  is  equivalent  to  an  abandonment  of  the  same  and 

116     44  warrants  the  di  era  I  ssal  of  another  and  similar  appeal  subsequently  obtained. 


42  Ad.  475. 


APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
TMard,  J. 


Henry  P.  Dart  and  Benj.  W.  Kemon  for  Plaintiff,  Appellee. 


Albert  Voorhies  and  H.  J.  Rhodes  for  Paul   Chapman,  Third  Oppo- 
nent and  Appellant. 


Submitted  on  briefs  February  1,  1897. 
Opinion  handed  down  February  16,  1897. 


The  opinion  of  the  court  was  delivered  by 

McEnbry,  J.  This  case  was  dismissed  when  before  us  at  the  last 
session.  The  transcript  was  not  brought  up  on  the  return  day,  but 
before  the  expiration  of  the  three  days  grace  allowed  by  law  an 
extension  of  time  was  granted  within  which  to  file  the  transcript.  It 
was  not  filed  within  the  time  allowed  by  the  extension.  The  appeal 
was,   therefore,   abandoned.      Building  and    Loan   Association  vs. 
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Ohnrch,  49  An.  1468.  The  failure  to  file  the  transcript  within  the 
time  prescribed  by  law  is  deemed  an  abandonment  of  the  appeal,  and 
a  prohibition  for  a  second  appeal.  The  failure  to  file  the  transcript 
is  the  act  of  the  appellant,  and  is  equivalent  to  an  abandonment  of 
the  same,  and  warrants  the  dismissal  of  another  similar  appeal  sub- 
sequently obtained.  Succession  of  Llula,  42  An.  476;  Blenvenu  vs. 
Factors  and  Traders  Bank,  88  An.  210;  Lausade  vs.  Maury,  31  An. 
868;  Ducoumau  vs.  Levistones,  4  An.  80;  OoUins  vs.  Monticou,  9 
An.  89;  0.  P.  594. 

The  appellant  contends  that  having  filed  the  transcript  in  the  first 
appeal,  the  dismissal  of  the  appeal  does  not  deprive  him  of  the  right 
to  a  second  appeal.  But  his  transcript  was  filed  too  late — after  the 
return  day,  and  it  was  as  though  no  appeal  had  been  taken,  and  that 
it  had  been  abandoned.     Articles  687  et  seq.,  0.  P. 

The  cases  cited  by  appellant  in  support  of  his  contention  are  all 
based  on  the  case  of  Smith  et  al.  vs.  Vanhille,  11  La.  880.  In  that 
case  it  was  held  when  the  appellant  had  neglected  to  give  a  sufficient 
bond,  or  omitted  any  formality  required  by  law,  the  appellee  has  the 
right  to  demand  the  dismissal  of  the  appeal,  but  within  the  year  the 
appellant  can  take  a  second  appeal. 

There  is  a  marked  difference  between  the  failure  to  file  the  tran- 
script in  the  time  prescribed  by  law,  and  the  irregularities  noticed 
in  the  case  referred  to,  and  in  the  cases  reported  in  16  An.  116 
(Dugas  vs.  Truxillo)  ;  29  An.  702  (Succession  of  White). 

The  appellant  having  abandoned  the  appeal  by  not  filing  the  tran- 
script in  time,  and  the  fault  being  imputed  to  him,  the  appeal  is 
dismissed. 

49"  881  j 

No.  12,422.  _S_itt| 

Statb  of  Louisiana  hx  rbl.  W.  Morgan  Gurlhy,  Syndic,  vs.  Hon. 
Fred.  D.  King,  Judge  op  the  Civil  District  Court  for  the 
Parish  of  Orleans. 

It  Is  alleged  that  the  law,  which  is  the  foandatlon  of  the  proeeedlngs  complained 
of,  is  anconstitutional  on  the  ground  that  It  was  not  read  in  full  in  the  Senate; 
and  this  ground  is  stated  for  preliminary  writ  of  mandamus j  but  the  original 
enrolled  bill  showing  a  contrary  state  of  facts  will  not  he  made  peremptory. 


0- 
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state  <  z  rel.  Syndic  vs.  Judge. 
Ambrose  Smith  and  John  T.  Whitaker  for  Relator. 


Dinkelspiel  A  Hart  for  Respondents. 


Snbmitted  on  briefs  February  15,  1897. 
Opinion  handed  down  Febraary  19,  1897. 


The  opinion  of  the  coart  was  delivered  by 

Watkins,  J.  The  relator's  claim  is,  that  he  presented  to  the 
respondent  a  petition  praying  for  the  issuance  of  a  writ  of  injunction 
in  order  to  restrain  a  sale  of  certain  mortgaged  property  under 
executory  proceedings,  for  the  reason,  amongst  others  stated 
therein,  that  it  was  his  ^<  clear,  ministerial  and  mandatory  duty  ''  to 
grant  said  writ  and  stay  further  sale  proceedings;  but  that  he 
refused  to  do  so,  and  his  refusal  was  a  denial  of  justice  and  a  depriv- 
ation of  the  relator's  only  adequate  and  effective  remedy. 

The  judge  returns  that  in  the  matter  of  J.  N.  A.ugustln  vs.  Ernest 
V.  Reiss,  No.  61,690  on  the  docket  of  his  court — it  being  an  execu- 
tory proceeding  in  the  foreclosure  of  a  special  mortgage — the  relator 
was  made  a  party  defendant,  under  and  in  conformity  with  the  pro- 
visions of  Act  No.  16  of  1894,  and  with  whom  the  said  proceedings 
were,  thereafter,  carried  on  contradictorily. 

That  during  the  pendency  of  these  proceedings,  there  was  pre- 
sented by  the  relator  a  petition  praying  for  an  injunction  to  restrain 
the  further  execution  of  the  order  of  seizure  and  sale,  on  the  ground 
that  said  Act  No.  15  of  1894  was  not  a  valid  law,  but,  on  the  contrary, 
an  unconstitutional  statute,  and  therefore  null  and  void,  because 
some  of  the  formalities  prescribed  by  the  Constitution  in  its  enact- 
ment had  not  been  observed  by  the  General  Assembly ;  that  is  to 
say,  that  the  bill,  while  it  was  a  measure  pending  in  the  General 
Assembly,  was  not  read  once  in  full  in  the  Senate, 

The  respondent  further  avers,  that  after  a  careful  examination  of 
the  original  bill  which  subsequently  became  Act  No.  15  of  1894,  as 
well  as  the  original  minute  books  of  the  House  of  Representatives 
and  of  the  Senate — which  were  produced  in  the  respondent'^  coart, 
and  are  annexed  to  the  record  before  us — he  found  the  relator's 
complaint  unfounded,  as  the  bill  appeared  to  have  been  regularly 
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passed  through  ''all  the  modes  and  tenses,"  required  by  the  Con- 
stitntion,  and  refused  the  injunction. 

The  respondent  has  annexed  the  petition  of  the  relator  for  injunc- 
tion and  made  same  a  part  of  his  return. 

The  application  of  relator  for  relief  by  mandamus  and  prohibition 
is  grounded  upon  the  alleged  unconstitutionality  of  the  aforesaid 
law,  and  his  contention  is  that  the  conclusion  of  the  respondent  was 
erroneous. 

We  are  inclined  to  think  that  the  relator  has  presented  a  proper 
case  for  the  allowance  of  the  preliminary  writs  and  the  restraining 
order,  notwithstanding  the  ground  assigned  for  relief  by  injunction 
is  not  exactly  covered  by  the  provisions  of  C.  P.  789,  nor  of  those 
of  298. 

For  if  indeed  there  is  no  constitutional  and  valid  law  sanctioning 
executory  proceedings  against  the  syndic  of  an  insolvent  most 
serious  consequences  might  result  if  they  could  not  be  arrested  by 
injunction,  as  a  third  opposition  without  a  writ  of  injunction  might 
not  prove  an  adequate  and  efficacious  remedy  for  the  creditors.  A 
•somewhat  different  case  is  here  exhibited  than  that  of  an  individual 
seeking  relief  from  his  own  contractual  liability. 

But  it  does  not  appear  from  the  respondent's  return  that  the 
relator  demanded  a  writ  of  injunction  without  bond  under  C.  P.  786 
j&nd  740,  and  the  relator's  petition  for  injunction  accompanying  the 
return  of  the  respondent's  petition  conditions  his  right  to  an  injunc- 
tion upon  his  giving  bond. 

In  State  ex  rel,  Gaynor  vs.  Judge,  88  An.  928,  this  court  made  a 
mandamus  peremptory,  compelling  a  District  Judge  to  grant  an 
injunction  restraining  a  tax  collector  from  collecting  a  tax  under  a 
law  which  was  alleged  to  be  unconstitutional  and  void. 

Consequently  we  think  mandamus  a  proper  remedy  under  the  cir- 
cumstances. 

But  as  all  the  facts  are  in  the  record  and  before  us,  so  that  the 
alleged  unconstitutionality  vel  non  of  the  law  which  is  drawn  in 
•question  here  and  which  were  before  the  respondent  when  he 
refused  the  injunction,  we  think  it  our  duty  to  consider  them  in  con- 
nection with  the  pleadings  as  a  part  of  relator's  case  and  decide  that 
question  in  determining  his  right  to  relief. 

Ordinarily,  when  the  question  of  the  constitutionality  of  the  par- 
ticular statute  is  determinable  as  a  factor  in  the  matter  in  litigation, 
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each  as  the  want  of  power  in  the  Qeneral  Assembly  to  pass  the  law^ 
its  determination  wonld  be,  of  necessity,  relegated  to  a  trial  of  the 
case  on  its  merits,  bnt  the  sole  qaestion  in  this  ease  being  that  the 
bill  was  not  read  once  in  full  in  the  Senate,  a  mere  reference  to  the 
enrolled  bill  most  settle  the  dispute. 

The  original  enrolled  bill  discloses  that  it  was  introduced  in  the 
House  of  Representatives  by  Mr.  Wynne  Rogers,  and  filed  on  the 
23d  of  May,  1894,  bearing  the  number  148. 

That  on  the  day  of  its  filing  it  was  read  by  title.  That  it  was  read 
by  title  and  referred  to  committee  on  judiciary  on  May  28,  1894. 
That  it  was  reported  with  amendments  on  May  29,  1894. 

That  it  was  read  a  second  time  by  title,  amended  and  ordered 
engrossed  and  passed  to  third  reading  on  June  1,  1894.  That  it  was 
read  a  third  time  in  full  and  roll  called  on  final  passage,  and  there 
being  yeas  69  and  nays  0,  it  was  finally  adopted  and  sent  to  the 
Senate  on  June  6,  1S94.     That  it  was  received  in  the  Senate  on  June 

7,  1894.  That  it  was  read  by  title  on  June  8,  1894.  That  it  was 
again  read  by  title  and  referred  to  the  judiciary  commibtee  on  June 

8,  1894.  That  it  was  reported  favorably  on  June  12,  1894.  That  it 
was  read  by  title  and  passed  its  third  reading  on  June  13, 1894.  That 
it  was  read  in  full  and  finally  passed,  yeas  28,  nays  0,  and  title 
adopted  and  returned  to  the  House  on  June  14,  1894. 

The  endorsements  of  the  entries  on  the  bill  showing  the  proceed- 
ings in  the  House  of  Representatives  are  certified  to  by  Peter  Jr 
Trezevant,  clerk,  and  those  in  the  Senate  were  signed  by  W.  H.  Mc- 
Olendon,  secretary  of  the  Senate. 

The  further  endorsement  on  the  bill  shows  that  it  was  returned 
to  the  House  of  Representatives  as  having  been  concurred  in  by  the 
Senate  on  June  16,  1894. 

On  this  showing  the  charge  of  unconstitutionality  of  the  law  is  not 
well  grounded,  and  the  refusal  of  the  respondent  to  grant  the 
relator's  injunction  was  right  and  proper. 

It  is  there!  ore  ordered  and  decreed  that  the  relief  prayed  for  by 
the  relator  be  denied,  at  his  cost,  and  that  our  preliminary  writ  be 
set  aside. 
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No.  12,426. 

Btatb  of  Louisiana  bx  bbl.  W.  Morgan  Gubiay,  Syndic,  vs. 
Hon.  N.  H.  Rightor,  Judgb  op  the  Civil  Distbiot  Ooubt 

FOB  THB  PABISH  OF  OBLBANS. 


0" 


APPLICATION  for  Writs  of  Mandamvs  and  Ppohibition. 


Ambrose  Smith  and  John  T.  Whiiaker  for  Relator. 


JBr.  Howard  McCaleb  and  DinkeUpiel  A  Hart  for  Respondentp. 


Submitted  on  briefs  February  16,  1897. 
Opinion  handed  down  February  19,  1897. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  For  the  reasons  assigned  in  the  written  opinion  this 
day  filed  in  State  ex  rel.  W.  Morgan  Gurley,  Syndic,  vs.  Fred.  D. 
King,  Judge,  anto,  p.  881,  it  is  ordered  and  decreed  that  the  prelimi- 
nary writs  of  mandamus  and  prohibition  be  set  aside,  and  that  the 
relief  prayed  for  by  the  relator  be  refused  at  his  cost. 


No.  12,426. 

£tatb  of  Louisiana  bx  bbl.  W.  Mobgan  Gublbt,  Syndio,  vs. 
Hon.  T.  0.  W.  Ellis,  Judgb  of  the  Civil  Distbiot  Coubt  fob 

THB  PABISH  of  OBLEANS. 


0 


N  APPLICATION  for  Writs  of  Mandamus  and  Prohibition. 


Ambrose  Smith  and  John  T.  WhUaker  for  Relator. 


E,  Howard  McCaleb  and  Dinkelspiel  A  Hart  for  Respondents. 


Submitted  on  briefs  February  16,  1897. 
Opinion  handed  ^own  February  19,  1897. 
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The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  For  the  reasons  assigned  in  the  written  opinion  this- 
day  filed  in  State  ex  reZ.  W.  Morgan  Gnrley,  Syndic,  vs.  Fred.  D. 
King,  Judge,  a/nUf  p.  881,  it  is  ordered  and  decreed  that  the  prelimi- 
nary writs  of  mandamus  and  prohibition  be  set  aside  and  that  the  rule 
prayed  for  by  the  testator  be  refused  at  his  cost. 


No.  12,215. 
]^  ^1  H.  Kbbn  &  Son  vs.  Thbib  Csbditobs. 

The  Tendees,  while  ooniummatlng  the  sale  and  affecting  payment  of  the  price* 
stipulated,  as  a  condition,  that  they  should  be  held  harmless  In  case  an  at- 
tachment was  sustained. 

The  agreement  between  the  renders  and  yendees  coTered  all  expenses  Incurred 
by  the  vendees  In  protecting  their  purchase,  including  attorney's  fees. 

APPEAL  from  the  Civil  District  Oourt  for  the  Parish  of  Orleans. 
RighUyr^  J. 


W.  W,  Howe  and  W.  8,  Benedict  for  A.  Shwartz  &  Sons,  Plaintiffs 
in  Rule,  Appellees. 


LazaruBy  Moore  A  Luce^  Bernard  TUohey  Dinkelspiel  A  Hart  and 
Percy  Roberta,  for  Syndic  and  Creditors,  for  Defendants  in  rule,  Ap* 
pellants. 

Argued  and  submitted  December  14,  1896. 
Opinion  handed  down  February  1,  1897. 
Rehearing  refused  May  10,  1897. 


The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.  In  this  proceeding  Shwartz  &  Sons  sought  to  subject  a 
fund  (realized  from  a  sale  to  them  by  Kern  &  Son)  to  the  payment 
of  counsel  fees  and  all  charges  incurred  by  them  as  interveners,  to 
protect  their  purchase. 

The  salient  facts  are  that  a  respite  was  granted  to  Kern  &  Son  in 
1897. 

Instead  of  paying  the  first  instalment  to  their  creditors,  when  it 
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became  due,  ander  the  conditions  of  the  respite,  they  made  a  sur- 
render of  their  property. 

Immediately  before  their  surrender  they  sold  their  property,  con* 
sisting  of  goods  and  merchandise,  to  A.  Shwartz  &  Sons,  for  forty 
thousand  dollars. 

A  short  time  after  the  agreement  of  sale  had  been  made,  Olaflin 
&  Co.  secured  a  writ  of  attachment  and  levied  upon  the  goods 
claimed  to  have  been  bought  by  Shwartz  &  Sons  and  sued  out  gar- 
nishment process  upon  these  purchasers.  These  proceedings  were 
instituted  before  the  United  States  Circuit  Court. 

Shwartz  &  Sons,  to  protect  their  purchase,  intervened.  The 
controversy  on  all  sides  was  quite  energetic ;  many  witnesses  were 
examined  and  many  law  points  argued,  as  made  evident  by  the 
portly  volume  before  us. 

Finally,  the  Federal  courts  found,  as  a  matter  of  fact  and  concla- 
sion  of  law,  that  the  attachment  was  dissolved  by  the  insolvency 
and  cession  under  the  insolvent  law  of  Louisiana. 

In  other  words,  it  was  found  that  in  this  State  attachment  gives 
rise  to  no  lien  prior  to  final  judgment,  and  that  after  cession  and 
acceptance  all  of  the  property  of  the  insolvent  debtor  is  vested  in 
the  creditors,  and  all  suits  brought  anterior  to  the  failure  must  be 
transferred  to  the  court  in  which  the  insolvent  debtor  shall  have 
presented  his  schedule,  and  shall  be  continued  against  his  syndic. 

The  Federal  court  complied  with  the  requirement  of  Sec.  976  of 
the  United  States  Revised  Statutes. 

After  the  attachment  had  been  dismissed  before  that  court,  and  the 
State  courts  having  cognizance  of  the  case  in  insolvency,  had  become 
vested  with  jurisdiction,  Shwartz  &  Sons  secured  a  rule  on  the  syn- 
dic to  show  cause  why  forty -one  hundred  and  eighty  dollars  and 
twenty  cents  should  not  be  paid  to  them. 

They  suggest,  as  grounds  for  their  rule,  that  there  appears  on  the 
schedule  of  the  insolvents,  Kern  &  Sons,  the  following  entry,  viz. : 
■<  The  sum  of  eighteen  thousand  five  hundred  dollars  is  now  in  cus- 
tody of  certain  custodians  selected  by  my  former  attorney,  Felix  J. 
Dreyfous,  and  W.  S.  Benedict,  the  attorney  of  A.  Shwartz  &  Sons, 
^  and  which  said  sum  of  eighteen  thousand  five  hundred  dollars  is  held 
by  them  as  trustees  under  an  agreement  made  between  petitioner 
and  the  said  A.  Shwartz  &  Sons,  to  await  the  result  of  a  certain 
seizure  and  garnishment  proceeding  in  the  suit  of  H.  B.  Olaflin  Com- 
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pany,  agent,  in  the  United  States  Oircnit  Oonrt  and  entitled  the  H. 
B.  Claflin  Oompany  vs.  H.  Kern  &  Sons,  being  No.  1269  of  the  docket 
of  said  court." 

They  also  allege  in  their  rale  that  the  sam  was  held  in  tmst  by 
W.  S.  Benedict  to  protect  them  in  their  purchase. 

That  the  amount  of  forty- five  hundred  dollars  held  by  him  as  a 
reserve  fund  was  held  to  abide  the  decree  of  the  court.  That  they 
were  obliged  to  expend  and  that  they  became  liable  for  the  sum  of 
forty -one  hundred  and  eighty  doUars  and  twenty  cents,  to  hold 
themselves  harmless  in  their  purchase  of  the  stock  of  goods  from 
Kern  &  Son  as  against  the  H.  B.  Olaflin  Company,  attaching  cred- 
itors. 

''That  the  expenses  consisted  in  attorney's  fees  paid  to  Howe  A 
Prentiss,  fifteen  handred  dollars,  and  to  Rouse  &  Grant,  six  hundred 
dollars,  and  due  W.  S.  Benedict,  one  thousand  dollars,  and  of  actual 
costs  of  court  paid  in  defending  the  purchase,  the  sum  of  one  thou- 
sand and  eighty  dollars  and  twenty  cents,  viz. :  to  the  clerk,  marshal 
and  stenographer,  and  printing  briefs. 

'*  That  it  was  so  agreed  and  understood  verbally  between  H.  Kern 
&  Son  and  your  movers  that  said  purchase  of  said  stock  of  goods 
being  valid  and  advantageous  to  said  H.  Kern  &  Son,  said  Kern  & 
3on  would  place  sufficient  funds  in  trust  to  protect  your  movers  and 
hold  them  harmless  against  all  losses  or  expenses  by  the  litigation 
arising  from  the  attachment  and  garnishment  of  the  said  H.  B. 
Claflin." 

The  syndic  pleads  the  general  denial,  and  specially  avers  that  the 
amount  was  withheld  for  the  exclusive  benefit  and  advantage  of 
0hwartz  &  Sons,  and  solely  in  order  to  protect  them  against  what 
they  thought  might  result  in  a  double  liability,  and  that  all  of  the 
court  costs,  attorney's  fees  and  other  charges  were  incurred  by 
3hwartz  &  Sons  for  their  sole  and  exclusive  benefit,  and  in  no  wise 
enured  to  the  benefit  of  Kern  dc  Son  or  to  their  creditors. 

The  judgment  of  the  District  Court  made  the  rule  absolute. 

One  of  the  creditors  of  Kern  &  Son,  and  the  syndic  of  the  insolv- 
ency, prosecutes  this  appeal. 

There  is  no  dispute  in  regard  to  the  value  of  the  services.  The 
record  shows  that  the  attorney  for  the  appellant  admitted,  as  follows: 
^'  No  question  is  raised  as  against  the  amount  of  the  charges,  which 
lure  considered  reasonable." 
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In  delivering  the  amount  remaining  of  the  purchase  price  the 
vendees  stipulated  that  the  syndic  ''  shall  hold  the  sum  of  forty -five 
hundred  dollars,  or  allow  the  sum  to  remain  in  deposit  in  the  judicial 
depository  of  the  Civil  District  Court." 

The  syndic  on  his  part,  in  consideration  of  the  stipulations  and  by 
authority  of  the  court,  placed  the  amount  in  deposit  in  the  judicial 
depository. 

In  support  of  the  equity  of  their  claim  plaintiffs  urged  that  but  for 
their  action  the  fund  would  have  been  taken  by  the  Claflin  Company, 
and  that  the  syndic  and  creditors  would  not  have  received  anything* 

They  moreover  asserted,  with  reference  to  the  particulars  of  their 
action,  that  they  carried  on  an  expensive  litigation  in  the  United 
States  courts,  in  which  the  testimony  of  a  large  number  of  witnesses 
was  taken  in  support  of  their  motion  to  dissolve  the  attachment  and 
defend  their  purchase ;  that  the  judgment  of  the  United  States  Cir- 
cuit Court  was  not  satisfactory.  They  took  a  writ  of  error,  and  spe  • 
dally  assigned  as  error  the  question  of  the  attachment;  that  the 
burden  of  setting  aside  the  attachment  rested  upon  Shwartz  &  Sons; 
that  they  incurred  and  paid  stenographers,  counsel  fees  and  other 
expenses,  and  thus  saved  the  fund  for  the  creditors  of  Kern  &  Son, 
which  was  held  as  security — ^flrst,  to  protect  them  against  their 
expenses;  and,  in  the  second  place,  to  go  to  the  syndic  for  the 
creditors.  The  defendants  in  rule  in  their  defence  upon  this  question , 
controverting  the  argument  ot  plaintiff,  urge  that  no  act  of  Shwartz 
&  Sons  prevented  Claflin  from  realizing  upon  his  judgment ;  that  it 
was  Kern's  act;  that  it  was  his  voluntary  insolvency  and  the  pro- 
curement by  him  upon  bis  schedules,  under  oath,  of  the  stay  order  of 
the  District  Court  of  the  State,  which  the  Federal  Court  held 
operated  a  dissolution  of  the  Claflin  writ. 

That  Shwartz  &  Co.  could  have  relieved  themselves  of  all  respon- 
sibility in  the  litigation  by  depositing  in  the  registry  of  the  court  the 
funds  in  their  possessipn,  or  under  their  control ;  ithat  in  consequence 
there  was  no  basis  for  the  claim  of  Shwartz  &  Sons;  that  they  con- 
tinued with  the  litigation,  in  so  far  a^:  they  were  concerned,  to  pro- 
tect themselves  from  double  liability  and  for  the  benefit  of  the 
creditors,  and  that  it  follows  they  should  not  recover  their  expenses. 

With  reference  to  the  proposition  that  the  services  of  the  attorneys 
of  Shwartz  &  Co.,  and  the  payment  of  costs  enured  to  the  benefit 
of  the  crediters  of  Kern  &  Son,  we  ihnst  say  that,  in  our  view,  it  is 
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not  a  firm  basis  for  an  action.  We  are  not  led  to  infer  from  the  facts 
of  the  case  that  the  purpose  of  Shwartz  &  Sons,  as  interveners  in 
the  case  before  the  United  States  Circuit  Court,  was  to  save  the 
funds  for  the  creditors.  However  valuable  the  services  of  counsel 
may  have  been  to  the  syndic,  they  were  not  employed  by  him ;  it 
follows,  then,  that  those  by  whom  they  were  employed  can  not 
recover  fees  paid  from  parties  who  did  not  employ  them. 

The  question  remaining  for  decision  relates  to  the  special  deposit 
and  special  agreement,  established,  it  is  alleged,  by  the  testimony 
of  witnesses,  and  so  found  by  the  lower  court. 

The  issue  now  before  us  presents  chiefly  questions  of  fact. 

The  declaration  of  Kern  &  Son  contained  in  their  schedule,  veri- 
fied by  their  oath,  is  positive  and  direct.  In  the  presence  of  such  a 
statement  filed  of  record,  Kern  &  Son  either  as  parties  to  an  action, 
or  as  witnesses,  can  not,  with  the  possibility  of  its  having  any 
weight,  deny  that  F.  J.  Dreyfous  was  their  former  attorney,  and 
that  he  and  W.  S.  Benedict  were  the  trustees  under  an  agreement 
between  them  and  A.  Shwartz  &  Co. 

Mr.  Benedict,  a  reputable  member  of  the  bar,  whose  integrity  is 
not  questioned,  testified : 

**  Relative  to  the  fund  it  was  agreed  between  Mr.  Dreyfous  and 
myself  that  in  order  to  protect  A.  Shwartz  &  Sons  against  any  law- 
suit, and  to  hold  them  harmless,  and  to  indemnify  them  for  any  ex- 
penses they  might  have  to  undergo,  that  H.  Kern  A  Son  should 
protect  the  fund  to  that  end,  that  it  would  be  preserved  for  the 
benefit  of  the  general  mass  of  creditors  of  H.  Kern  &  Son  and  that 
they  would  make  a  surrender  in  insolvency."  Continuing  as  a  wit- 
ness,  he  said : 

<<I  received  on  2d  May^  1892,  this  amount  of  twenty-seven 
thousand  four  hundred  and  fifteen  dollars  and  fifty -six  cents,  to  be 
held  by  me  under  trust  that  had  been  originally  made  as  stated  to 
protect  A.  Shwartz  &  Sons  from  danger  of  double  liability  in  the 
premises,  as  expressed  in  the  writing."  Again,  as  a  witness:  ''  The 
primary  object  of  the  agreement  was  to  hold  this  fund  in  trust  to 
indemnify  A.  Shwartz  &  Sons  from  any  risk  by  rc^ason  of  any  liti- 
gation on  the  part  of  Claflin  &  Co."  We  interpret  the  word  trust 
as  used,  in  the  sense  of  agent  deemed  a  trustee  for  this  purpose 
mentioned. 

It  is  evident  in  our  judgment  that  there  was  an  agreement  entered 
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into  between  Kern  and  Sbwartz  at  the  time,  in  regard  to  this  fund, 
with  the  view  of  protecting  the  pnrchasers,  Shwartz  &  Sons.  Whether 
it  includes  the  claim  of  plaintiff  in  rule  is  the  question  for  oar  de* 
termination. 

At  this  point,  relative  to  the  scope  of  the  agreement  asserted  by 
the  plaintiff  in  rale,  the  defendants  insist  that  the  declaration  in 
the  schedale  of  Kern  &  Son,  which  we  have  copied,  was  without 
foundation  in  fact,  and  that  the  testimony  of  Mr.  Benedict  was  a 
mistake. 

This  petition,  as  we  read  the  record,  is  not  sustained  by  the 
weight  of  the  testimony. 

In  the  first  place  the  attorney  of  Kern  &  Son,  at  the  date  of  their 
sale  to  Shwartz  &  Sons,  testified  that  he  felt  that  the  purchasers 
should  be  protected  (from  double  liability  possible,  if  Olaflin  &  Oo. 
succeeded  in  their  suit),  and  that  he  effected  an  agreement  to  pro- 
tect them ;  that  he  submitted  the  result  of  his  action  to  his  clients. 
They  made  no  objection.  The  agreement  was,  he  stated  as  a  wit- 
ness, that  the  sum  of  money  should  remain  as  a  trust  to  secure  A* 
Schwartz  &  Sons  against  the  effect  of  the  attachment,  which  was 
threatened  by  H.  B.  Olafln  &  Oo. ;  to  hold  them  harmless;  to  pro- 
tect and  indemnify  them,  as  they  were  purchasers  in  good  faith,  and 
had  paid  their  money.  Nathan  Shwartz,  of  the  firm  of  Shwartz 
&  Sons,  testified  that  prior  to  the  attachment  Kern,  of  Kern  &  Son, 
promised  them  protection  as  purchasers  and  approved  the  action 
of  his  attorney,  Dreyfous. 

It  is  a  fact  that  Kern,  as  a  witness,  flatly  denied  all  to  which  these 
witnesses  had  testified.  Oonf routed  as  he  was  by  his  own  sworn 
declaration  in  his  schedule,  it  could  not  be  held  that  his  testimony 
alone  was  of  more  weight  than  the  testimony  of  at  least  three  wit- 
nesses. 

We  have  made  a  summary  of  the  testimony  bearing  upon  this 
point,  as  follows,  viz. : 

Nathan  S.  Shwartz  testified  that  Kern  assured  him  that  his  firm, 
as  purchasers,  <<  should  be  protected  in  every  shape  and  form."  He 
(Kern)  raised  no  objection  to  placing  money  in  trust,  provided  it  met 
with  the  approval  of  his  attorney,  Dreyfous. 

This  is  followed,  as  evidence,  by  the  schedule  of  the  insolvent, 
and  lastly,  in  the  action  brought  by  the  sjmdic  against  A.  Shwartz  & 
Sons  for  an  accounting;  it  culminated  in  an  agreement  between  the 
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parties  under  which  eighteen  thoasand  seven  handred  and  ninety - 
foar  dollars  and  forty -six  cents  was  turned  over  to  the  syndic;  the 
sum  of  forty -five  handred  dollars  thereof  to  be  placed  in  the  judicial 
depository  of  the  court  to  abide  the  decree  on  the  issue  to  De  pre- 
sented by  A.  Shwartz  &  Sons  for  the  costs  and  charges  sustained, 
and  for  which  they  were  liable  in  the  proceedings  of  the  Olaflin  Com- 
pany in  the  United  States  Court. 

The  attorney  for  Kern  &  Son  testified  that  with  one  who  was 
authorized  to  represent  Shwartz  &  Sons  he  agreed  to  withdraw  the 
checks  of  the  pui-chaaer  for  the  price  and  place  it  (the  price)  in  the 
hands  of  some  responsible  person  to  be  held  as  security  against  any 
law  case  to  which  Shwartz  &  Sons  might  have  to  answer. 

H.  Newgass  testified  that  '<  under  an  agreement  all  around  he 
handed  the  amount  realized  on  the  check  to  Isidore  Newman.  He 
informed  the  htter  that  it  had  been  left  with  him  as  the  trustee  of 
Shwartz  and  Kern.  After  a  special  request  Newman  consented  to 
receive  the  amount  in  trust.  He  was  informed  at  the  time  that  he 
would  be  called  upon  for  it  by  Benedict,  who  had  been  selected  as 
trustee.  In  the  meantime  (Newman  testified  that)  he  held  it  as  a 
favor  to  Shwartz  and  to  Kern,  and  that  each  must  have  known  dur- 
ing the  time  that  he  held  it;  that  he  had  the  amount  in  his  possession. 

It  is  true,  as  alleged  by  appellants,  the  fund  was  not  always  in  the 
possession  of  the  trustees.  For  some  reason  it,  at  times,  was  in 
other  hands.  There  was  a  statement  filed  by  one  of  the  trustees, 
Benedict,  in  the  United  States  Circuit  Court,  in  which  it  was  not 
clearly  set  forth,  it  is  contended,  that  the  fund  was  to  be  charged 
with  the  amount  now  claimed,  as  will  be  seen  by  the  following  copied 
from  the  statement,  viz. :  ^^  to  protect  A.  Shwartz  &  Sons  from  the 
danger  of  double  liability  in  the  premises."  This  statement,  how- 
ever, explained  by  the  testimony,  incladed  the  expenses  incurred  as 
being  in  the  nature  of  a  double  liability,  from  which  they,  (Shwartz 
&  Son)  sought  to  protect  themselves.  They  had  bought  the  prop- 
erty at  its  value ;  any  liability  arising  in  addition  to  the  price  was  to 
that  extent  an  additional  amount. 

The  facts  are  indisputable  that  immediately  after  Shwartz  &  Sons 
had  become  the  owners  of  the  goods  by  purchase,  for  ample  consid- 
eration, suit  was  brought  by  a  creditor  of  his  vendor  (Kern)  in  which 
a  large  amount  was  claimed,  an  attachment  was  levied  and  the  goods 
attached,  and  garnishment  process  issued  for  the  price.    It  is  shown 
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that  they  were  concerned,  and  called  upon  their  attorney  and  said 
that  they  were  anxions  to  annnl  the  sale.  Having  been  assured  by 
him  that  they  could  be  protected  by  the  vendor  from  any  loss,  or 
any  further  liability  of  any  kind,  by  placing  the  amount  in  deposit, 
an  agreement  was  made  to  that  end.  It  was  complied  with  by  all 
the  parties.  We  think  the  fund  paid  by  them  was  properly  charged 
with  the  expense  covered  by  the  agreement. 

We  are  next  brought  to  the  question  (strongly  argued  by  the  coun- 
sel for  appellant)  of  improper  payment  of  a  portion  of  the  fund, 
owing,  it  is  charged,  to  the  control  retained  over  it  by  Shwartz  & 
Sons. 

We  have  not  found  in  our  examination  of  the  facts  that  Shwartz 
&  Sons  are  responsible  for  the  payment  freely  made,  from  this  fund, 
while  it  was  held  in  trust.  The  payments  from  the  fund  to  several 
of  the  creditors  of  Kern  A  Son  were  made  with  their  (Kern  &  Son) 
consent  and  upon  their  order.  If  any.  wrong  was  committed  in  pay- 
ing from  this  fund,  it  was  committed  by  Kern  &  Son. 

Shwartz  &  Sons  were  in  no  way  concerned  in  these  payments. 
They  had  nothing  to  do  with  them.  These  payments  should  not 
operate  to  the  prejudice  of  their  right  to  recover  under  the  agree- 
ment, even  if  there  was  some  delay  in  paying  the  price  or  in  provid- 
ing for  the  payment  of  their  check  representing  the  price,  owing  to 
the  fact  that  they  were  exposed  to  a  double  liability,  in  view  of  the 
pending  attachment  from  which  they  desired  to  protect  themselves. 

An  attentive  consideration  of  the  testimony  has  brought  us  to  the 
conclusion  that  the  fund  was  deposited  as  alleged  for  indemnity 
against  possible  loss. 

The  obligation  was  to  save  plaintiffs  in  rule  liarmless;  this,  we 
think,  included  fees  and  costs. 

In  Berry  vs.  Slocomb,  2  An.  998,  the  obligation  by  defendant  was 
to  save  the  plaintiff  harmless,  as  in  the  case  here ;  the  court  held  that 
the  defendant  owed  the  plaintiff  the  fee  paid  by  him  to  counsel  by 
whom  the  case  was  defended. 

We  do  not  think,  in  view  of  the  admission  made  of  record,  that  we 
should  pass  upon  the  amount  allowed  for  fees.  There  was  no  con- 
troversy as  to  the  amount ;  the  whole  question  was  confined  to  the 
right  vel  non  of  Shwartz  &  Sons  to  recover  the  sum  paid  by  them. 

The  judgment  is  affirmed. 

MiLLBB,  J.,  dissents. 
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On  Application  for^a  Rbhbabino. 

Watkins,  J.  The  object  of  this  suit  is  to  eabject  an  asset  In  the 
hands  of  the  syndic  of  the  insolvents  to  reimbursement  of  certain 
attorneys'  fees  and  other  expenses  which  A.  Shwartz  &  Sons 
incurred  in  a  litigation  with  one  of  their  creditors. 

H.  Kern  &  Son  made  sale  of  a  stock  of  goods  in  globo  to  A. 
Shwartz  &  Sons  for  the  cash  price  of  forty- seven  thousand  dollars, 
and  contemporaneously  therewith  H.  B.  Olaflin  &  Oo.  sued  out  an 
attachment  against  H.  Kern  &  Son  for  a  large  sum,  in  the  United 
States  Oircuit  Court,  seized  the  stock  of  goods  and  issued  garnish- 
ment process  against  A.  Shwartz  &  Sons. 

On  account  of  these  proceedings,  A.  Shwartz  &  Sons  stopped  the 
payment  of  the  check  which  they  had  given  to  H.  Kern  &  Son  for 
the  price  of  the  goods,  and  at  the  same  time  they  filed  an  interven- 
tion in  the  attachment  suit  claiming  the  ownership  of  the  property. 

During  the  pendency  of  the  foregoing  proceedings  H.  Kern  &  Son 
made  a  cession  of  their  property  under  the  insolvency  laws  of  Louis- 
iana, and  included  the  proceeds  of  goods  sold  as  one  of  their  assets, 
and,  as  the  result  of  the  cession,  the  Federal  tribunal  held  that  the 
attachment  was  dissolved,  thus  freeing  the  fund  from  the  garnish- 
ment and  leaving  the  property  in  the  possession  of  A.  Shwartz  & 
Sons. 

The  sale  was  thus  consummated,  and  the  price  passed  into  the  con- 
trol of  the  syndic  for  the  benefit  of  the  creditors,  and  A.  Shwar*^  & 
Sons  proceeded  by  rule  against  the  syndic  for  the  fees  and  expenses 
which  they  had  incurred  in  that  litigation,  resting  their  claims, 
mainly,  upon  a  reclM  in  the  schedule  of  the  insolvents,  to  the  effect 
that  said  fund  was  in  the  possession  and  under  the  control  of  a  certain 
trustee  who  had  been  selected  by  representatives  of  Kern  &  Son 
and  Shwartz  &  Sons  to  await  the  result  of  the  litigatioa,  in  pur- 
suance of  an  agreement  previously  entered  into  between  them  for 
the  purpose  of  protecting  the  sale. 

In  other  words,  that  W.  S.  Benedict  held  the  said  fund  as  trustee 
for  the  purpose  of  protecting  A.  Shwartz  &  Sons  in  the  expenses 
and  expenditures  they  had  incurred  in  their  efforts  to  protect  the 
stock  of  goods  they  had  bought  of  H.  Kern  &  Son,  from  the  attach- 
ment of  H.  B.  Clafiin  &  Co. ;  and  that  this  agreement  was  a  supple- 
ment to  and  an  incident  of  the  sale. 
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Thia  claim  is  resisted  by  the  syndic  and  one  of  the  creditors  of  H. 
Kern  &  Son,  who  are  appellants. 

In  sapport  of  their  contention,  A.  Shwartz  &  Sons  claim  that  they 
conducted  an  expansive  litigation  with  H.  B.  Olaflln  &  Co.,  and 
prosecuted  a  writ  of  error  from  an  adverse  jndflrment  of  the  Oircnit 
Oonrt  to  the  United  States  Oonrt  of  Appeals,  and  therein  procured 
the  dissolution  of  the  writ  of  attachment  at  great  cost  and  expense. 

On  the  other  hand,  the  contention  of  the  syndic  is,  that  it  was  the 
cession  of  H.  Kern  &  Son  which  struck  down  the  attachment,  and  re- 
leased the  fund;  and  that  A.  Shwartz  &  Sons  could,  at  any  time, 
have  exonerated  themselves  from  all  liability  by  surrendering  the 
fund,  or  causing  it  to  be  deposited  in  the  judicial  depository  of  the 
court. 

Our  opinion  holds  that  the  services  of  the  attorneys  of  A.  Shwartz 
&  Sons  and  the  expenses  they  incurred  having  inured  to  the  benefit 
of  H.  Kern  &  Son  is  not  a  good  basis  for  an  action. 

But  the  action  taken  by  A.  Shwartz  &  Sons  evidently  prevented 
H.  B.  Olaflin  &  Oo.  getting  the  fund  in  possession  and  depriving  the 
syndic  of  it.  The  attachment  was  sustained  in  the  Circuit  Court; 
and  nothing  but  the  timely  writ  of  error  which  was  taken  by  A. 
Shwartz  &  Sons  prevented  its  becoming  a  finality. 

The  agreement  is  stated  to  have  been  that  the  trustee  was  selected 
for  the  purpose  of  keeping  the  fund  **  in  order  to  protect  A.  Shwartz 
&  Sons  against  any  lawsait  and  to  hold  them  harmless,  and  to  in- 
demnify  them  for  any  expenses  they  might  have  to  undergo  ')  *  *  * 
to  the  end,  that  the  fund  should  be  preserved  for  the  benefit  of  the 
'<  general  mass  of  the  creditors  of  H.  Kern  &  Son." 

Our  opinion,  finding  this  proposition  supported  by  the  evidence, 
affirmed  the  judgment. 

The  application  for  a  rehearing  rests  upon  the  following  grounds, 
to- wit: 

1.  That  the  expenses  incurred  by  A.  Shwartz  &  Sons  were  the 
result  of  an  understanding  between  them  and  Kern  &  Son,  **to 
divert  the  proceeds  "  from  the  creditors  of  H.  Kern  &  Son. 

2.  That  the  court  erreJ  in  holding  that  the  syndic  and  the  credit- 
ors of  H.  Kern  &  Son  were  concluded  and  estopped  by  the  schedule. 

8.  That  if  the  statement  made  by  W.  S.  Benedict,  with  regard  to 
the  agreement,  is  to  be  accepted,  same  must  be  taken  in  its  entirety, 
and  a  part  of  it  is  that  H.  Kern  &  Son  were  to  go  into  insolvency ; 
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and  had  that  part  of  the  agreement  been  carried  ont,  the  attach- 
ment would  have  been  immediately  dissolved. 

4.  That  the  court  erred  in  holding  that  there  was  any  tmst  or 
agreement  whatever,  for  the  purpose  of  reimbursing  the  expenses 
or  the  attorneys'  fees  of  A.  Sbwartz  &  Sons. 

5.  That  A.  Shwartz  &  Sons  could  have,  at  any  time,  relieved 
themselves  from  liability  by  making  a  surrender  of  the  fund. 

There  are  several  additional  grounds  of  objection  stated,  but  they 
are  substantially  embraced  in  the  foregoing. 

None  of  the  grounds  urged  are  at  all  serious.  In  our  view  a  suffi- 
cient foundation  for  the  agreement  is  the  protection  of  the  fund  for 
the  benefit  of  the  syndic  and  the  creditors  of  H.  Kern  &  Son. 

The  cession  of  H.  Kern  &  Son  was  made,  but  it  was  unHvailing  in 
so  far  as  the  insolvents  were  concerned.  The  attachment  was  levied 
immediately  after  the  terms  of  the  sale  had  been  agreed  upon,  and 
before  the  check  of  A.  Shwartz  &  Sons  was  presented  at  bank  for 
payment.  It  was,  of  course,  prior  to  the  agreement.  Consequently 
that  part  of  the  agreement,  subsequently  made  in  reference  to  the 
cession  of  H.  Kern  &  Son,  was  of  no  possible  efficacy;  and  the  sub- 
sequent cession  as  made  did  not  procure  the  release  of  the  prop- 
erty. Hence  the  necessity  of  intervention  and  writ  of  error  ob- 
tained by  A.  Shwartz  &  Sons,  through  which  alone  the  release  of 
the  attachment  was  obtained. 

The  point  made,  as  well  as  the  agreement  of  counsel  for  the  syndic 
and  the  creditor  goes  upon  the  theory  that  the  cession  of  H.  Kern 
&  Son  would  of  itself  have  solved  the  whole  difficulty. 

Counsel  says  that  if  Kern  had  surrendered  immediately,  there 
would  have  been  no  need  of  an  agreement.  And  they  ask :  '*  In 
such  case,  how  could  it  have  ever  been  contemplated  that  there 
would  be  any  litigation  in  the  Federal  court?  " 

This  argument  misplaces  the  situation  altogether.  The  litigation 
began  before  the  sale  was  consummated  and  Kern's  cession,  subse- 
quently made,  was  unavailing  without  the  aid  of  Shwartz  So  Sons. 
Without  the  agreement  and  Shwartz  &  Sons'  assistance  neither  the 
syndic  or  the  creditors  would  have  realized  anything  out  of  the  fund. 

Rehearing  refused. 

Miller,  J.,  adheres  to  his  dissent,  and  Blanohabd,  Jw,  takes  no 
part  in  this  opinion,  not  having  been  a  member  of  the  court  at  the 
original  hearing  of  the  cause. 
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Olaba  Amy  vs.  Odilon  Bbbabd.  UP  ^ 

The  law,  which  provides  for  a  separation  from  bed  and  board  In  certain  cases,  is 
made  for  the  relief  of  the  oppressed  party,  not  for  Interfering  In  quarrels 
where  both  spouses  commit  reciprocal  excesses  and  outrages. 

APPEAL  from  the  Nineteenth    Jadicial  District  Conrt  for  the 
Parish  of  Iberia.     Voorhiea,  J, 


Foster  <&  Brouasard  and  L.  O.  Hacker  for  Plaintiff,  Appellant. 


Thorpe  <fir  Muller  and  F.  H.  Thorpe  for  Defendant,  Appellee. 


Submitted  on  briefs  April  14,  1897. 
Opinion  handed  down  April  26,  1897. 


The  opinion  of  the  court  was  delivered  by 

Blanchard,  J.  This  is  one  of  those  cases  of  marital  infelicity 
whose  grievances  are,  too  frequently  for  the  good  of  society,  aired 
before  the  courts. 

It  is  a  case  of  crimination  and  recrimination — the  wife  against  the 
husband,  the  husband  against  the  wife — with  the  result  of  dragging 
forth  from  its  closet  the  family  skeleton  and  its  exposure  to  the  pub- 
lic gaze. 

The  wife  sues  the  husband,  claiming  a  divorce,  and  in  the  alterna- 
tive, a  separation  from  bed  and  board. 

The  causes  alleged  are  excessive  cruel  treatment  and  his  failure 
and  refusal  to  provide  for  the  family  maintenance  and  support. 

The  husband  enters  a.  denial  to  this,  and  then,  assuming  the 
character  of  plaintiff  in  reconvention,  charges  against  the  wife  ill 
usage,  abuse,  cruelty  and  bodily  injury,  and  prays  judgment  against 
her  for  divorce,  or,  in  the  alternative,  for  a  decree  of  separation 
from  bed  and  board. 

The  evidence  discloses  a  condition  of  affairs  in  this  family  that 

leaves  no  room  for  doubt  that  both  spouses  are  equally  blamable. 

Harsh  treatment,   habitual  censure,  denunciation,  and  even  bodily 

violence  are  shown.    The  marriage  obligations  of  reciprocal  forbear- 

67 
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ance,  patience  and  love — the  taking  <<  for  better,  for  worse '' — 
appear  to  have  been  disregarded  by  both  alike. 

The  trial  jadge  rejected  the  prayer  of  the  wife  and  gave  judgment 
for  the  hnsband  on  his  reconventional  demand,  decreeing  a  separa- 
tion from  bed  and  board  in  his  favor. 

The  reasons  assigned  are  that  'Hhere  is  a  preponderance  of  evi* 
dence  in  favor  of  defendant." 

The  wife  appeals. 

It  may  be  defendant  has  shown  more  of  cruel  treatment  than  did 
the  plaintiff,  or  was  able  to  produce  more  witnesses  in  support  of 
his  allegations.  Bat  that  does  not  entitle  him  to  a  decree  where  the 
testimony  shows  his  conduct  to  have  been  as  culpable  as  hers. 

Rather  should  the  judgment  have  been  one  rejecting  the  demands 
of  both  and  dismissing  the  suit.  Such  is  the  settled  jurisprudence  of 
*  the  State.  Mutual  insults  and  outrages,  the  fruit  of  mutual  provoca- 
tion, unless  there  be  a  just  and  palpable  disproportion  of  guilt  as 
between  the  parties,  furnish  no  sufficient  ground  of  action  to  either* 
Trowbridge  vs.  Oarlin,  12  An.  882;  Lallande  vs.  Jore,  5  An.  33; 
Kaulet  vs.  Dubois,  6  An.  403;  Castanedo  vs.  Fortier,  84  An.  136. 

We  affirm  the  doctrine,  announced  in  a  very  early  case,  that  the 
law  which  provides  for  a  separation  from  bed  and  board,  in  certain 
cases,  is  made  for  the  relief  of  the  oppressed  party,  not  for  interfer- 
ing in  quarrels  where  both  parties  commit  reciprocal  excesses  and 
outrages.     Durand  vs.  Her  Husband,  4  M.  174. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  set  aside,  avoided  and  annulled,  and  that  this  suit 
be  dismissed,  costs  of  appeal  to  be  borne  by  defendant  and  appellee, 
and  those  of  the  court  below  by  plaintiff. 


No.  12,408. 

DUPOSSAT    ET    ALS.     VS.     FONTBNOT     ET     AL8.  ;     CALHOUN     FlUKER, 

Appellant;  J.  L.  LbBourqboib,  City  op  New  Orleans  and 
Charles  M.  Grebne,  Appellees. 

A  third  person,  not  a  party  to  the  original  suit  and  judgment,  has  exactly  the  same 
standing  as  an  appellant  before  this  court  as  one  of  the  parties  thereto  would 
have  as  an  appellant. 

A  person  who  acquires  title  at  a  parii:lon  sale  to  effect  a  settlement  between  plain- 
tiffs of  their  rights  and  Interests  In  property  in  suit,  takes  their  position  and 
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standing:  in  the  litigation,  in  point  of  fact,  notwithstanding  he  fails  to  have 
himself  made  a  party  thereto— that  is  to  say,  his  acquisition  gives  him  no 
advantage,  and  does  not  affect  the  rights  of  the  defendants  and  appellees. 

A  PPEAL  from  the  Twenty-first  Judicial  District  Court  for  the  Parish 
-^    of  St.  John  the  Baptist.     Rostj  J. 


Calhoun  Fluker  and  J.  L.  Bradford  for  Plaintiff,  Appellant. 


W,  5.  Benedict  and  Robert  G.   Dugu6  for  Jos.   L.   LeBourgeois, 
Defendant,  Appellee. 


Argued  and  submitted  March  3,  1897. 
Opinion  handed  down  April  26,  1897. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  present  litigation  involves  a  tract  of  land,  at 
this  time  situated  in  the  parish  of  St.  John  the  Baptist,  having  about 
eight  arpents  front  on  the  Mississippi  river  on  the  left  bank  descend- 
ing, and  extending  back  a  depth  of  forty  arpents.  It  forms  a  part  of 
a  large  tract  of  land  extending  from  the  Mississippi  river  back  to 
Lake  Maurepas  and  the  Amite  river,  which  is  alleged  to  have  been 
granted  to  Pierre  Delile  Dupard  by  the  French  government  on  the  dd 
of  April,  1769.  It  passed  from  Dupard  to  his  daughter,  Madame 
Delile  Macnamara,  by  inheritance,  and  she  conveyed  title  to  Henry 
Fontenot  on  the  17th  of  December,  1784. 

By  a  will  subsequently  made  by  her  in  1815,  in  Rouen,  France,  Mrs. 
Macnamara  bequeathed  her  entire  estate  to  Joseph  Soniat  Dufossat, 
Sr.,  at  the  time  an  officer  in  the  French  army — the  bequest  embrac- 
ing the  residue  of  the  land  covered  by  the  aforesaid  grant,  and 
alleged  to  have  been  situated  immediately  in  the  rear  of  the  tract 
which  the  testatrix  had  previously  sold  to  Fontenot. 

It  is  claimed  that  the  aforesaid  Dufossat  died  in  1885,  having 
bequeathed  his  estate  to  his  brother,  Joseph  Soniat  Dufossat,  Jr. ;  and 
and  that  he  sold  to  John  McDonogh  an  undivided  one -third  of  the 
land  lying  back  of  the  first  forty  arpents,  retaining  the  other  two- 
tbirds,  of  which  he  died  possessed  in  1865,  leaving  his  estate  by  will 
to  his  numerous  children. 
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It  appears  that  Joseph  Soniat  Dafossat,  Jr.,  and  John  McDonogh 
brought  a  jactitation  suit  against  six  persons  residing  in  the  parish 
of  St.  John  the  Baptist,  alleging  civil  possession  of  the  back  lands 
heretofore  described,  and  located  said  suit  in  the  then  First  District 
Conrt  of  the  parish  of  Orleans — same  haying  been  filed  in  1841. 

McDonogh  died  in  1850,  leaving  his  estate  by  will  to  the  cities  of 
New  Orleans  and  Baltimore;  and  in  the  course  of  a  partition 
subsequently  made,  the  interest  of  McDonogh  passed  to  New 
Orleans. 

Subsequently  the  suit  was  removed  to  the  parish  of  St.  John  under 
a  change  of  the  law,  and  upon  the  allegation  that  the  interests  of  the 
six  defendants  had  devolved  upon  Joseph  LeBourgeois  and  Felix 
Becnel,  residents  of  that  parish. 

It  appears  that  after  citations  were  issued  and  served,  nothing  far- 
ther was  done,  and  no  further  action  was  taken  therein  until  about 
the  year  1892,  when  the  city  of  New  Orleans  filed  an  appearance, 
claiming  one -third  undivided  interest,  as  having  derived  title  by  will 
from  John  McDonogh,  and  informing  the  court  of  the  death  of  Dafos- 
sat, her  co-plaintiff,  and  the  residuary  interests  of  his  heirs;  and 
further  stating,  upon  information,  that  Joseph  LeBourgeois,  Sr.,  and 
Felix  Becnel  had  died,  and  that  their  rights  in  the  property  in  con- 
troversy, whatever  they  were,  had  devolved  upon  Joseph  L.  LeBour- 
geois, Jr. ,  to  whom  the  petitioner  prayed  citation  to  issue. 

He  was  cited  and  filed  a  plea  of  prescription  and  made  answer, 
setting  up  a  claim  of  ownership  to  a  part  of  the  property  in  dis- 
pute. 

In  1892  and  1893  some  depasitions  of  witnesses  were  taknn  on  the 
part  of  the  city  of  New  Orleans,  but  the  counsel  of  LeBourgeois 
objected  thereto. 

In  this  situation  of  affairs  the  city  of  New  Orleans  brought  suit 
against  the  heirs  of  Dufossat  for  a  partition  of  the  lands  involved  in 
the  suit  above  described,  and  obtained  a  decree  of  partition  by 
licitation  on  the  24th  of  March,  1893. 

An  appeal  from  that  judgment  was  prosecuted  by  LeBourgeois, 
which  resulted  in  the  dismissal  thereof.  New  Orleans  vs.  Dufossat, 
46  An.  399;  State  ex  reU  City  vs.  Judge,  45  An.  950. 

It  is  stated  as  part  of  the  history  of  this  litigation  that  Oalhoun 
Fluker  became  the  purchaser  of  the  property  at  the  partition  sale, 
which  was  made  on  the  16th  of  June,  1894,  and  that  by  that  adjudi- 
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cation  he  became  iuTested  with  all  the  rights  of  the  plaintiffs  in  the 
aforesaid  suit. 

It  appears  that  the  aforesaid  cause  of  Dafossat  vs.  Fontenot  was, 
on  Jane  8,  1895,  set  for  trial  on  the  20th  of  said  month,  on  the 
motion  of  the  defendant,  LeBonrgeois,  and  that  said  cause  was  taken 
up  and  tried  on  the  day  above  specified,  against  the  protest  of  the 
counsel  of  the  plaintiff,  who  was  absent  attending  the  trial  of  another 
case  in  the  parish  of  East  Baton  Rouge  at  the  time. 

That  at  the  trial  an  exception  of  no  cause  of  action  was  filed  by 
counsel  representing  the  defendants  and  overruled,  and  that  the 
cause  was  taken  up  for  trial  upon  the  merits,  and  judgment  was 
rendered  and  signed  on  that  day  in  favor  of  the  defendant,  same 
being  based  upon  a  supplemental  answer  which  was  filed  on  the  day 
of  trial,  and  supported  by  many  deeds,  reports  of  land  commission- 
ers, acts  of  Congress,  plans,  maps  and  surveys,  and  supplemented 
by  a  great  deal  of  parol  testimony,  forming  a  very  large  transcript. 

The  counsel  for  plaintiffs  being  absent  they  were  unrepresented  at 
the  trial,  and,  consequently,  there  was  no  testimony  adduced  on 
their  behalf,  and  Oalboun  Fluker,  to  whom  the  land  in  controversy 
had  been  previously  adjudicated^  had  not  made  himself  a  party  to 
the  litigation,  and  did  not  participate  in  the  proceedings. 

The  judgment  rendered  is  of  the  following  tenor,  viz. : 

'^  It  is  therefore  ordered,  adjudged  and  decreed  that  there  be  judg- 
ment rejecting  the  demands  of  the  plaintiffs,  and  dismissing  their 
suit  as  to  him,  with  costs,  i.  e.,  Joseph  L.  LeBonrgeois,  Jr. 

'*  It  is  further  ordered,  adjudged  and  decreed  that  the  said  Joseph 
L.  LeBonrgeois,  Jr.,  be  and  he  is  hereby  recognized  as  the  true 
owner  of  the  undivided  one-half  of  the  lands  described  in  the  plain- 
tiff's petition  "  the  description  omitted — **  and  that  he  be  quieted  in 
his  possession  of  said  lands." 

That  judgment  was  signed  on  the  21st  or  June,  1896;  end  on  the 
dd  of  August,  1896,  an  action  was  instituted  in  the  name  of  the  city  of 
New  Orleans,  for  the  avoidance  of  same,  on  various  grounds,  not- 
withstanding all  of  the  rights  of  the  city,  as  well  as  of  the  Dufossat 
heirs,  had  passed  to  Calhoun  Fluker  by  the  partition  sale,  to  all 
appearances. 

The  grounds  of  nullity  therein  assigned  are,  substantially:  (1) 
That  the  city's  co-plaintiff,  Dufossat,  had  died  previously  to  the  ren- 
dition of  judgment  and  his  heirs  and  legal  representatives  had  not 
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been  made  parties  plaintiff;  (2)  that  the  fact  that  the  Dafossat 
heirs  had  not  made  themselves  parties,  had  been  previonsly  nr^d  by 
defendants'  counsel,  at  different  times,  as  a  reason  why  the  case 
should  not  be  fixed  for  trial ;  (3)  that  for  the  same  reason  said  counsel 
appeared  at  the  partition  sale  and  entered  a  written  protest  against 
it  being  made,  and  afterward  took  an  appeal  to  this  court  for  the 
same  reason ;  (4)  that  on  the  6th  of  June,  1895,  the  counsel  of  the 
city  filed  in  the  parish  of  East  Baton  Rouge  a  mandamus  suit  in 
which  he  was  counsel  for  the  relator  against  the  Register  of  the  State 
Land  Office,  and  caused  same  to  be  fixed  for  trial  on  the  20th  of 
June,  1895,  the  day  upon  which  counsel  for  LeBourgeois,  Jr. ,  had, 
on  the  dd  of  June,  1895,  fixed  the  case  of  Dufossat  vs.  Fontenot  for 
trial,  though  without  notice  to  him ;  (5)  that  on  said  20th  of  June, 
1895,  the  cause  was  taken  up  for  trial,  and  on  the  following  day 
decided,  notwithstanding  the  said  attorney  for  the  city  had  made 
due  and  timely  objection  and  affidavit  for  a  continuance  thereof. 

To  the  foregoing  is  added  the  general  statement  that  said  irregu- 
larities in  the  proceeding^  rendered  the  judgment  void;  and  that 
the  city  had  a  good  and  valid  title. 

To  the  foregoing  petition  counsel  for  LeBourgeois  filed  exceptions 
(1)  that  as  an  application  for  a  new  trial  it  came  too  late,  and  (2) 
that  as  an  independent  action  of  nullity  it  could  not  be  engrafted 
upon  the  former  suit;  and  same  were  subsequently  tried  and  sus- 
tained and  the  suit  dismissed. 

From  that  judgment  no  appeal  was  taken,  and  same  may  be  treated 
and  considered  as  having  been  acquiesced  in.  It  bears  date  Novem- 
ber 16,  1895. 

In  this  condition  that  salt  and  judgment  remained  until  the  11th 
of  June,  1896,  when  the  twelve  months  period  during  which  same 
could  be  prosecuted,  an  appeal  was  taken  by  Oalhoun  Fluker,  by 
petition  and  citation,  as  a  third  person  having  an  interest  in  the 
property  in  litigation. 

His  petition  is  prefaced  by  the  statement  that  on  the  16th  of  June, 
1894,  he  became  the  purchaser  of  the  property  in  controversy  at  the 
aforesaid  partition  sale ;  and  subsequently  it  recites  at  length  the 
same  grounds  of  complaint  substantially  as  are  stated  in  the  afore- 
said action  of  nullity  on  the  part  of  the  city  alleging  his  possession 
and  ownership  thereof. 

It  is  evident  that  the  sole  object  of  this  appeal  is  to  obtain  a  re- 
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versal  of  the  jadgment  rendered  in  favor  of  LeBourgeois  on  the 
2lBt  of  Jane,  1895;  and  upon  the  Bole  grounds  which  were  stated  in 
the  petition  of  the  city  in  its  action  of  nullity.  Bat  the  position  of 
the  appellant  is  different  from  that  of  the  city,  for  whose  benefit 
that  salt  was  covertly  intended,  in  that  he  founds  his  right  of  appeal 
upon  the  title  he  acquired  at  the  partition  sale  in  1894,  one  year 
previous  to  the  trial,  and  the  judtrment  from  which  his  appeal  is 
taken. 

Upon  that  supposition,  the  rights,  titles  and  interests  of  all  the 
parties  plaintiff  had  ceased  altogether,  and  had  passed  by  the  adju- 
dication at  partition  sale  to  the  appellant;  and  the  necessary  deduc- 
tion therefrom  is,  that  neither  the  city  nor  the  heirs  of  Dufossat 
were  real  parties  plaintiff  in  the  suit  at  the  time  of  trial  and  judg- 
ment, nor  in  the  action  of  nullity. 

But,  notwithstanding  that  was  so,  in  point  of  fact,  yet  the  appellant, 
as  adjudicatee,  for  reasons  of  his  own,  had  not  caused  himself  to  be 
made  a  party  to  the  suit;  and  by  his  failing  so  to  do  he  left  it  in  the 
power  of  the  defendants  to  proceed  as  they  did,  and  take  judgment 
accordingly — relying  possibly  on  the  fact  that  the  effect  of  the  par- 
tition sale  was  to  divest  the  incapacitated  minors  of  Dufossat,  and  to 
invest  a  person  sui  Juris  with  title,  against  whom  their  judgment 
would  be  effective  and  valid. 

But,  conceding  that  the  appellant  has  a  standing  in  court  as  third 
person  and  party  to  the  title,  and  the  consequent  right  to  urge  the 
same  irregularities  and  alleged  illegalities  in  the  proceedings  that 
the  city  did ;  yet  he  can  possess  no  other  or  greater  rights,  and 
they  must,  necessarily,  be  subordinated  to  the  fact,  that  by  the  par- 
tition sale  a  party  sui  Juris  has  been  substituted  in  the  place  and 
stead  of  incapacitated  persons  in  the  title. 

In  this  view  of  the  matter,  we  are  firmly  of  opinion  that  he  is 
without  any  well  grounded  complaint. 

It  was  plainly  his  duty  to  have  caused  himself  to  be  made  a  party 
to  the  suit  seasonably,  so  that  his  interest  could  have  been  protected 
therein ;  and  that  fact  is  illustrated  by  this  appeal  for  the  purpose 
of  obtaining  reliQf  from  the  effect  of  the  judgment  therein  ren- 
dered. 

The  defendant.  Bourgeois,  had  a  perfect  right  to  have  the  cause 
set  down  for  trial  at  his  own  risk.  The  city  was  at  least  a  competent 
plaintiff  with  whom  he  could  try  the  case  contradictorily,  and  if,  in 
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point  of  fact,  the  partition  sale  had  the  legal  effect  of  diveBting  the 
Dnfossat  minora,  there  was  no  neccBBity  of  their  being  Joined  as 
parties  plaintiff  at  the  trial — a  capacitated  penon  having  taken  their 
place. 

We  see  no  reason  for  distarbing  the  judgment. 

Judgment  affirmed. 


48   904 
"'  *»l  NO.  12,400. 

Emanubl  J.  Baysset  vs.  George  M.  Hire. 

The  legal  and  moral  duty  due  by  the  parent  to  his  daughter,  and  the  solicitude  by 
which  he  should  always  be  prompted  for  her  future,  giye  rise  to  a  "  qualified 
priTilege."  on  occasions,  he  thinks,  his  advice  and  admonition  are  required. 

The  tie  between  father  and  daughter,  and  the  usual  sympathy  among  the  friends 
of  both  (to  whom  the  report  against  the  plaintiff  who  sought  her  hand  was 
repeated)  is  such  that  the  truth  of  the  report  was  not  the  Issue,  but  whether 
the  father  honestly  believed  It  to  be  true. 

The  utterances  of  the  father  on  such  an  occasion  are  not  actionable  merely 
because  not  true,  but  ezpress.mallce  must  be  shown. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
^    Rightor,  J. 


Clegg  &  (^iniero  for  Plaintiff,  Appellant. 
jB.  B,  Howard  for  Defendant,  Appellee. 


Argued  and  submitted  March  29,  1897. 
Opinion  handed  down  April  12,  1897. 
Rehearing  refused  May  10,  1897. 


The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  This  suit  was  brought  by  the  plaintiff  to  recover 
damages  for  slander  committed,  it  is  charged,  by  the  defendant.  The 
damages  affected  his  reputation,  caused  loss  in  business,  wounded  his 
feelings  and  brought  about  a  severance  of  the  betrothal  between  him- 
self and  defendant's  daughter,  he,  in  substance,  avers. 

The  defendant,  in  his  answer,  admitted  that  he  had  made  the  state- 
ment as  alleged  by  the  plaintiff,  but  he  especially  denied  that  the 
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statement  was  made  in  any  spirit  of  malice,  revenge  or  hatred,  or 
that  it  had,  in  any  manner,  damaged  the  plaintiff.  He  also  averred 
that  he  entertained  kindly  feeling  for  the  plaintiff;  that  he  was  pay- 
ing his  address  to  his  daughter,  to  which  he  objected;  that  the  state- 
ments he  made  were  to  friends  of  the  plaintiff  in  confidence,  without 
intending  to  injure  him,  but  to  convey  to  him  that  his  visits  must 
cease. 

The  case  was  tried  before  a  jury.  The  verdict  was  for  the 
defendant. 

The  vexatious  and  painful  reports  against  the  plaintiff,  of  which  he 
complains,  were  of  a  date  long  anterior  to  the  date  that  the  defend- 
ant made  the  statements  he  is  charged  with  having  made. 

Such  reports,  if  unfounded,  are  always  to  be  regretted,  and  those 
who  maliciously  and  wantonly  circulate  them  are  as  blamable  and 
censurable  as  those  by  whom  they  were  originated. 

It  remains  that  the  case  before  us  is  exceptional.  It  is  the  cause 
of  a  father  who  sought  to  prevent  his  daughter  from  receiving  the 
address  of  the  plaintiff — in  other  words,  the  plaintiff  sought  defend- 
ant's daughter  in  marriage.  The  father,  on  account  of  injurious 
reports  against  the  young  man,  deemed  it  proper  to  interfere. 

It  is  true  that  rumor  with  her  thousand  tongues  exaggerates 
everything.  She  rejoices  in  her  task  of  telling  alike  of  facts  and  fic- 
tions; of  things  done  and  things  not  done.  Such  reports  as  those 
circulated  in  this  instance  are  nearly  always  disproved  with  great 
difficulty.  The  father  owed  no  duty  to  the  plaintiff,  which  could 
possibly  prevent  him  from  carrying  out  a  determination  prompted 
by  affection  and  tenderness  for  his  daughter.  Reports,  such  as  those 
made  evident  by  the  record,  circulated  about  a  Caucasian  of  the 
purest  type,  would  be  enough  to  influence  the  conduct  and  utter- 
ances of  a  prudent  parent  when  considering  with  the  members  of  his 
family,  or  in  conversation  with  close  friends,  the  advisability  of  his 
daughter's  marriage. 

In  justice  to  the  plaintiff  we  deem  it  proper  to  state  that  witnesses 
of  the  highest  respectability  have  testified  that  members  of  the 
family  against  whom  the  grievous  charges  were  directed  were  at  the 
time  treated  and  considered  as  white,  and  that  as  such  they  were 
admitted  in  religious  and  other  circles  where  none  but  white  persons 
were  admitted.  It  was  plaintiff's  misfortune  that  there  were  adverse 
reports  about  him.    In  view  of  the  occasion  and  exigency,  the  ques< 
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tion  was  whether  the  father,  who  is  now  the  defendant,  honestly 
believed  the  report  to  be  trae.  In  oar  jadgment,  whether  the  rnmor 
was  true  or  even  whether  the  defendant  had  reasonable  grounds  to 
believe  these  reports,  are  not  essentials  to  free  him  from  the 
reproach  of  being  a  defamer,  if  he  believed  the  report  to  be  true. 

In  onr  view  the  occasion  was  one  of  qualified  privilege,  and 
the  purpose  of  the  defendant  was  to  prevent  a  threateniog  injury, 
and  not  for  the  purpose  of  slandering.  The  disclosure  made  by  him 
to  the  plaintiff  was  made  bona  flde^  and  the  utterances  while  con- 
versing with  intimate  friends  do  not  disclose  the  least  malice.  We 
have  before  stated  the  occasion  was  one  of  qualified  privilege.  In 
that  case,  to  sustain  his  action,  the  plaintiff  must  show  actual  malice. 
The  onus  is  with  him.  We  think  the  plaintiff  has  faUed  in  his 
attempt  to  prove  malice.  Without  this  proof,  if  the  defendant 
honestly  believed  the  report  true,  he  can  not  be  held  in  damages. 

We  believe,  as  substantially  urged  by  counsel  fqr  the  plaintiff, 
that  the  pleadings  on  the  part  of  the  defendant  were  stronger  than 
the  occasion  required.  But  the  answer  and  the  evidence  were  con- 
sidered as  a  whole  by  us,  and  we  reached  the  conclfision  that  the 
defendant  in  his  defence  had  not  alleged  more  than  had  been 
reported  to  him. 

Mr.  Oooley,  in  his  book  on  Torts,  said:  ''To  require  him  at  his 
peril  to  keep  strictly  within  the  limits  of  what  he  could  prove  to  be 
true  would  be  to  make  no  allowance  for  the  confidence  properly 
belonging  to  the  relation,  or  for  the  agitation  and  alarm  which 
paternal  feelings  would  naturally  experience  when  an  alliance 
believed  to  be  improper  was  proposed.  The  case  suggested  is  one 
of  a  large  class  of  cases  in  which  the  like  privilege  is  allowed,  and  in 
which  it  is  necessary  to  show  not  only  that  the  communication  was 
false,  but  also  that  it  was  made  with  evil  intent  "  (p.  214). 

Much  must  be  allowed  to  the  thoughtful  father  who  seeks  to  guide 
his  children  in  the  right  direction.  Unless  he  is  reckless  and  incon- 
siderate in  his  statement  his  utterances  are  not  actionable. 

''If  fairly  warranted  by  any  reasonable  occasion  or  exigency,  and 
honestly  made,  such  communications  are  protected  for  the  common 
convenience  and  welfare  of  society,  and  the  law  has  not  restricted 
the  right  to  make  them,  within  any  narrow  limits."  Baron  Parke  in 
Toogood  vs.  Spying,  4  Ty.  and  W.  682. 

"  The  privilege  is  not  defeated  by  the  mere  fact  that  the  commu- 
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nication  is  made  in  terms  that  were  intemperate  or  excessive  from^ 
over- excitement."  120  Mass.  (Atwill  vs.  Mackintosh),  pp.  177,  183 *, 
citing:  13  An.  239;  5  E.  and  B.  344;  5  An.  169. 

It  follows  from  the  foregoing  that  communications  within  thd 
qualified  privilege  are  not  actionable  merely  because  they  are  false 
or  defamatory,  but  express  malice  must  be  made  evident. 

It  is  ordered,  adjudged  and  decreed  that  the  judgment  appealed 
from  is  afiSrmed. 


No.  12,307. 

Louis    N.   Schoenfeld   vs.  Louisville  &  Nashville   Railroad 

Company. 

The  decision  in  this  case  turns  on  an  issue  of  fact  whether  the  defendant  was  neg- 
ligent in  the  transportation  of  plaintiff's  horses;  the  court  holds  there  was  no 
negligence. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
RightoTy  J. 

Joseph  N,  Wolfaon  (Dinkelapiel  <&  Hart,  of  Counsel)  for  Plaintiff, 
Appellant. 


Den^gre,  Blair  &  Den^e  for  Defendant,  Appellee. 


Argued  and  submitted  February  6,  1897. 
Opinion  handed  down  January  15,  1897. 
Rehearing  refused  March  15,  1897. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  plaintiff  sues  for  damages  on  an  alleged  breach 
of  a  contract  of  defendant  to  convey  thirteen  race  horses  of  plaintiff 
from  Louisville  to  this  city.  The  petition  avers  that  by  the  negli- 
gence of  defendant  the  horses  reached  here  sick,  that  two  died  in 
consequence,  and  the  others  were  so  disabled  as  to  be  of  no  use. 
The  petition  claims  ten  thousand  dollars  for  the  two  that  died  and 
five  thousand  for  the  expenses  for  veterinary  surgeons,  medicines 
and  cure  for  the  others.    The  defence  denies  the  negligence  charged, 
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and  BetB  ap  a  contract  limiting  the  damages  in  the  event  there  is  any 
liabUity  to  plaintiff. 

We  find  no  occasion  to  deal  with  the  defence  based  on  defendant's 
contract,  determining  the  damages,  in  the  event  of  liability,  as  our 
conclusion  is  controlled  by  the  view  we  take  of  the  other  defence. 

A  careful  examination  of  the  record  in  this  case,  in  our  view,  does 
not  exhibit  any  basis  to  charge  the  defendants.  There  were  inter- 
ruptions of  the  train  in  its  course  by  which  the  transportation  was 
delayed.  The  plaintiff  in  his  testimony  states  that  in  making  the 
contract  four  days  was  contemplated  as  the  probable  time  required 
to  reach  here.  The  train  left  Tuesday  and  reached  here  Sunday 
morning.  During  the  transportation  the  horses  were  in  the  car  pro- 
vided with  the  requisite  arrangement  for  safe  conveyance,  in  care, 
too,  of  defendant's  agents  and  there  is  no  suggestion  of  want  of  care 
or  deficient  accommodation.  We  can  not  attribute  the  sickness 
they  developed  to  the  detention,  such  as  it  was,  on  the  trip.  There 
was  a  collision  a  few  miles  from  the  city  by  which  some  of  the 
horses  were  thrown  down  in  the  car.  But  as  we  read  the  record  the 
horses  sustained  no  bruises.  The  car  itself  sustained  no  injury  except 
a  hole  above  the  horses.  After  the  collision  no  complaint  was  made, 
apt  to  be  the  case  if  the  horses  had  been  injured.  Other  horses  on 
the  train  exposed  to  the  collision  were  uninjured.  From  the  incep- 
tion to  the  end  of  the  transportation  we  can  find  no  cause  for  the 
sickness  of  the  others  or  death  of  two  horses.  One  of  the  witnesses 
speaks  of  a  lump  in  the  throat  of  one  of  the  horses,  but  we  are  unable 
to  connect  that  trouble  with  the  collision  or  with  anything  else  on 
the  car.  Pneumonia  is  the  malady  the  veterinary  surgeon  assigns 
as  the  cause  of  the  death  of  the  two  that  died.  But  even  the  expert 
testimony  that  pneumonia  may  be  caused  by  confinement  and 
impure  air  is  hardly  a  basis  on  which  we  can  rest  any  conclusion. 
The  confinement  was  not  much  longer  than  that  required,  there  is 
no  complaint  against  the  ventilating  arrangement,  and  no  reason  to 
suppose  any  want  of  care  expected  and  doubtless  given  by  defend- 
ant's agents  traveling  with  the  horses.  On  this  question  of  fact, 
we  are  constrained  to  hold  that  there  is  no  liability  of  defendant 
established,  and  of  this  opinion  was  the  lower  court. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  affirmed  with  costs. 
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No.  12.456. 

State  op  Louisiana  vs.  J.  0.  Ruthing,  E.  K.  Roberts,  Surety 
ON  Bail  Bond,  Appellant. 

The  bond  given  by  the  aooused  was  forfeited.  The  sureties  appealed  to  have  the 
order  of  forfeiture  vacated. 

The  aooused  bound  himself  to  appear  in  oourt  to  answer,  and  he  also  bound  him- 
self not  to  depart  without  leave  of  the  couri. 

He  having  departed  without  leave,  properly,  the  bond  was  forfeited. 

Although  the  Indlotment  may  be  defective,  and  the  oftenoe  not  suffloiently  set 
forth  in  the  bond,  tho  sureties  are  held  to  have  known  that  they  were  signing 
a  bond  for  the  appearance  of  the  accused. 

The  validity  of  the  indictment  can  not  be  assailed  while  the  aooused  is  a  fugitive. 

The  sureties  must  have  their  principal  to  answer  to  the  sentence.  His  departure, 
prior  to  sentence,  without  leave,  is  a  breach  of  the  bond. 

A  PPEAL  from  the  Second  Jadicial  District  Oourt  for  the  Parish  of 
^    Webster.     WatHns,  J. 


M.  J,  Cunningham^  Attorney  General,  A,  J.  Murffy  District  Attor- 
ney (P.  A.  Simmon8y  Jr.,  of  Counsel),  for  Plaintiff,  Appellee. 


L.  K.  Watkins  for  Roberts,  Defendant,  Appellant. 


Argued  and  submitted  April  8,  1897. 
Opinion  handed  down  April  26,  1897. 
Rehearing  refused  May  31,  1897. 


The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.  The  surety  on  a  b^ail  bond  appeals  from  a  judgment  ren- 
dered on  the  forfeiture  of  the  bond. 

The  bond  recited  that  the  accused  was  held  to  answer  to  the  charge 
of  "  extortion  by  threat." 

The  condition  of  the  bond  was  to  answer  the  charge  brought 
against  him,  and  not  to  depart  from  the  court  without  leave. 

He  was  indicted  under  Act  63  of  1884,  which  defines  the  crime  for 
which  he  was  indicted. 

After  the  witness  had  been  examined  and  argument  of  counsel 
heard,  it  was  late  at  night;  the  court  instructed  the  jury  that  they 
might  return  a  sealed  verdict  to  the  clerk,  in  the  absence  of  the 
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court,  and  thereafter  separate  until  the  next  day.  The  jary  having 
agreed  on  a  verdict  daring  the  night  and  having  had  it  filed  in 
accordance  with  instructions,  when  they  appeared  in  the  morning  to 
have  their  verdict  read  and  recorded  the  accused  was  absent. 

He  was  called  and  failed  to  appear;  thereupon  his  bond  was  for- 
feited and  judgment  was  rendered  against  the  surety,  who  is  the 
appellant  here. 

The  errors  complained  of  on  appeal  are : 

1.  The  bond  did  not  define  any  offence  denounced  by  statute. 

2.  Act  63  of  1884  is  in  violation  of  the  Constitution  of  the  State 
8.  The  only  bond  required,  after  the  indictment  has  been  found,  is 

one  conditioned  for  the  appearance  of  the  accused  for  trial,  and  that 
the  accused  had  complied  with  the  condition. 

The  appellant  with  reference  to  the  first  ground  concedes  that  an 
appearance  bond  need  not,  prior  to  indictment,  technically  define 
the  offence  charged,  but  contends  (after  an  indictment  is  found 
against  the  accused)  that  a  bond  for  his  appearance  to  be  legal,  must 
define  the  offence  charged  in  the  indictment. 

In  our  view  in  this  particular  very  little  difference  is  to  be  made 
between  a  bond  given  prior  to  the  indictment  of  an  accused  or  a 
bond  given  after  he  has  been  indicted.  In  either  case  the  recog- 
nizance need  not  set  out  the  offence  charged  with  the  technical 
accuracy  prescribed  in  an  indictment.  Archibold,  Vol.  1,  p.  196.  It 
follows  that  a  recognizance  not  containing  a  description  of  the 
offence,  strictly  as  stated  in  the  statute,  may  be  good. 

'*  The  reasons  that  impel  courts  to  require  strict  conformity  to 
statutory  or  general  rules  for  the  structure  of  indictments,  and  for 
the  description  of  crime  therein,  do  not  apply  to  bonds  executed  to 
enable  accused  persons  to  liberate  themselves  from  imprisonment." 
State  vs.  Tennant,  30  An.  853. 

There  were  several  conditions  inserted  in  the  bond,  to  which  the 
accused  and  his  sureties  must  be  held.  One  of  these  conditions  was 
that  the  accused  would  not  depart  from  the  court  without  leave. 

It  was  express  that  the  accused  should  not  leave  before  his  dis- 
charge by  the  court.  By  departing  as  he  did  we  think  that  he  has 
violated  one  of  the  principal  obligations  of  the  bond.  State  vs. 
Ridding,  8  An.  79. 

In  a  case  relied  on  by  the  appellant  it  was  held  the  bond  would 
have  been  sufficient  if  it  had  contained  the  condition  not  to  depart 
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from  the  coart  without  leave  first  obtained,  thereby  affirming  the 
view  expressed  in  this  and  the  other  decisions  cited.  State  vs. 
Fomo,  14  An.  450. 

*'The  condition  was  also  that  the  accased  shonld  not  depart  with- 
out leave  of  the  court,  and  having  violated  this  condition  of  the 
bond  he  and  his  sureties  are  equally  bound."  State  vs.  Ansley,  13 
An.  299. 

In  State  vs.  Oole  and  Williams,  12  An.  472,  this  court  said : 

'*  It  is  sufficient  auRwer  to  this  objection  that  the  accused  bound 
himself  not  only  to  appear  at  court  to  answer  that  specific  charge, 
but  also  not  to  depart  thence  without  leave  of  the  court  first 
obtained.  Having  departed  without  leave  his  bond  was  justly  for- 
feited."    Oiting:  1  Ohitty's  Criminal  Law,  p.  105. 

This  rule  was  expressly  stated  and  reaffirmed  in  State  vs.  Ten- 
nant. 

In  another  jurisdiction  the  bond  omitted  to  stipulate  that  the  ac- 
cused should  answer  the  accasation  against  him,  but  it  contained 
the  condition  that  he  should  remain  in  court  from  day  to  day  until 
discharged ;  it  was;  held  the  omission  did  not  impair  the  validity  of 
the  bond.     Qray  vs.  State,  11  Texas  App.  527. 

When  one  enters  into  the  obligation  of  suretyship  for  the  appear- 
ance of  a  person  charged  with  crime,  the  obligation  is  in  character, 
civil.     State  vs.  Ashley,  13  An.  299. 

Here  the  most  important  condition  was  the  presence  of  the  ac- 
cused. 

The  delivery  of  an  accused  to  his  sureties  is  conditioned  upon 
their  together  signing  the  required  bond.  The  principal  feature  of 
the  bond,  and  that  which  it  is  intended  to  secure,  is  his  presence  in 
court.  Besides,  in  this  case,  the  endorsement  on  the  bond  and  the 
whole  record  showed  the  nature  and  character  of  the  offence  with 
which  the  accused  was  charged.  The  number  on  the  face  of  the 
indictment  and  on  the  face  of  the  bond  is  the  same.  It  follows  that 
the  sureties  must  be  held  to  have  known  that  they  were  signing  a 
bond  for  his  appearance  to  answer  to  an  offence  charged,  although 
not  correctly  described  in  the  bond. 

We  will  conclude  upon  this  point  by  referring  to  the  case  of  State 
vs.  Porter,  68  Missouri,  522,  in  which  the  court  said  that  the  bond 
was  binding;  that  in  the  People  vs.  Stager  (10  Wend.  431)  it  was 
held  that  the  clause  *^  not  to  depart  until  discharged,"  is  unnecessary 
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in  reBpect  to  the  charge,  which  la  the  baaia  of  the  recognizance ; 
that  ita  use  ia  to  detain  the  accoaed  on  other  chargea  that  may  be 
preferred  against  him.  A  aimilar  view  of  the  enda  to  be  accom- 
plished in  anch  a  canae  in  a  recognizance  la  taken  in  earlier  booka, 
citing  Hawk.  PI.  Cr.,  Oh.  15,  No.  84. 

It  ia  next  contended  by  the  defendant  that  the  condition  of  the 
bond,  ''  that  the  accused  shall  not  depart  without  leave  of  the  court," 
was  not  authorized  by  the  statute;  that  Reviaed  Statutea,  Seca.  1088 
and  1910,  contain  no  auch  requirement.  May  it  not  be  said  in  answer 
that  one  who  becomes  security  on  a  bond  required  by  law,  to  which 
he  haa  voluntarily  submitted  himself,  is  bound  by  the  obligation  he 
has  assumed.  The  conditions  inserted  ''  for  the  appearance  of  the 
accused,"  Sec.  1010,  8d  paragraph,  covers,  when  expressed  in  the 
bond,  the  condition  that  he  ahall  not  depart  without  the  court's 
leave. 

Thia  brings  us  to  a  consideration  of  the  defence  that  Art.  63  of 
1884  is  unconstitutional. 

Act  64  has  been  by  this  court  decided  unconstitutional,  ergo  Act 
63  of  1864  should  be,  for  the  same  reason,  decided  unconstitutional^ 
is  the  position  of  the  appellant. 

The  security  on  the  bond  takes  the  fortune  of  his  principal,  and  is 
bound  equally  with  him.  A  fugitive  from  justice,  principal  on  the 
bond  for  his  appearance  in  answer  to  an  indictment,  can  not  object 
that  the  law  under  which  he  was  indicted  was  unconstitutional. 
The  plea  in  his  behalf  can  only  be  made  in  his  presence.  The  bail, 
no  more  than  the  principal,  has  the  right  to  invoke  the  unconstitu- 
tionality of  the  law,  while  the  latter  is  an  absconder.  If  the  bond  ia 
illegal,  upon  the  ground  of  the  unconstitutionality  of  the  law,  it  fol- 
lows that  the  indictment  is  illegal.  The  accused  would  indirectly 
accomplish  that  which  it  was  impossible  for  him  to  accomplish 
directly,  and  this  by  a  plea  of  his  security,  in  whose  friendly  custody 
he  is,  in  law,  supposed  to  continue  after  he  has  obtained  his  release 
on  the  bond. 

Lastly,  it  is  contended  by  the  appellant  that  the  judgment  of  for- 
feiture should  be  vacated,  because  the  accused  appeared,  waa  put  on 
trial  and  convicted. 

Here,  again,  the  surety  is  met  by  the  condition  inserted  in  the 
bond  that  his  principal  was  not  to  depart  without  leave  of  the  court. 

The  principal  was  not  formally  surrendered.    He  was  tried,  but 
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left  before  the  Jury  had  retamed  the  verdict  in  open  conrt.  The 
bail  was  not  discharged  by  the  fact  that  the  principal  was  pat  on  his 
trial.  This  was  clearly  decided  in  the  case  of  State  vs.  Norment,  12 
La.  611. 

The  court  said  in  that  case:  ''  The  accused  did  accordingly  appear, 
bat  departed  thereafter  without  leave  of  the  court,  whereby  the  con- 
dition of  the  bond  was  broken  and  the  forfeiture  incurred." 

In  State  vs.  Martel  et  als.j  3  R.  28,  Judge  Martin,  for  the  court, 
said:  **  The  condition  of  the  bond  is  that  the  principal  shall  appear 
at  the  court,  and  shall  not  depart  the  said  court  without  leave 
thereof.  The  breach  of  the  recognizance  is  his  departure  without 
leave  of  the  court." 

Believing  the  decisions  in  these  cases  to  be  correct,  we  are  not 
disposed  to  overrule  them. 

They  have  the  support  of  decisions  in  other  jurisdictions ;  thus,  in 
the  case  of  Alexander  et  aL  vs.  Georgia,  Kelly's  R.,  p.  139,  the 
court  held,  in  a  case,  the  facts  being  substantially  similar:  '<  The 
sureties  must  have  their  principal  to  answer  to  the  sentence  of  the 
court." 

After  a  complete  review  of  the  issues,  we  have  found  no  ground 
upon  which  the  surety  can  be  relieved. 

It  is  ordered,  adjudged  and  decreed  that  the  judgment  appealed 
from  is  affirmed. 


No.   12,383.  ,^,,  ,^3 

Heirs  of  Ambbon  Lbdoux  vs.  Lbon  Lavbdan  bt  als.  ;  Hbibs  of  ^_  sh 
Ambbon  Lbdoux  vs.  Lauba  R.  Hyams,  Administbatbix,  bt  49  012 
ALS.;  Qbobqb  W.  Lb  wis,  Intbbvbnor  (Consolid  atbd)  .  — 

The  plaintlfl  brought  the  action  to  compel  delivery  of  property  to  the  succession 
of  which  he  was  a  creditor;  In  this  action  another'oreditor  Joined  as  an  inter- 
yen  or. 

1.  Defence  as  to  InterveMor— The  plea  of  res  judicata  was  pleaded  in  bar  to  the  action. 

2.  Jurisdiction— T\iQ  Intervenor  contended,  in  opposition  to  that  plea,  that  the 

probate  court  was  without  Jurisdiction  to  compel  the  administrator  to  deliver 
property,  of  which,  he  claimed,  he  was  personally  the  owner. 

8.  B0und  by  the  Proceedings  {/ntervenor)She  was  plaintiff  in  the  action  in  which  the 
judgment,  claimed  as  res  judicata,  was  rendered.  It  was  Intervenor's  action 
which  brought  title  to  real  estate  into  question. 

Ex  Necessitate  Bei—The  court  had  Jurisdiction.    Succession  of  Bellande,  41  An.  498. 

4.  7>//«  of  Administrator—The  intervenor  was  concluded  by  the  Judgment,  which 
decreed  contradictorily  with  her  that  the  succession,  whose  right  she  cham- 
pioned as  a  creditor,  had  no  title. 
58 
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5.  Not  a  Bar  to  Plaintiff t  {Res  yudteatay—Th^  plea  Of  rtM  judicata  doea  not  apply,  aa 
against  the  claim  made  by  the  plaintiffs,  for  the  reason  the  administrator  did 
not  represent  the  succession. 

«.  Not  a  Judicial  Mandatofy-~{a)  The  admlnlstrAtor  had  an  adverse  Interest,  and 
was  not,  In  conseqaence,  the  Judicial  mandatory  of  the  creditors  In  the  suit  In 
which  he  obtained  a  Judgment  decreeing  that  he  was  the  owner.  His  heirs  and 
those  holding  under  them  have  no  right  to  the  property  on  the  plea  of  res 
fudicata. 

7.  Creditor*M  /mterest-^id)  The  creditor,  by  whom   suit  was  brooght  against  the 

administrator  personally,  represented  her  own  Interest,  and  not  the  other 
creditors  of  the  succession.  The  judgment  rendered  against  her,  on  her  oppo- 
sition remaining  (after  the  provisional  account  had  been  homologated  in  so 
far  as  not  opposed).  Is  not  res  judicata  as  against  the  other  creditors  of  the  sue- 
cession,  who  did  not  Join  In  the  opposition  to  compel  the  administrator  to 
deliver  property. 

8.  Proceedings  not  in  Concurso^(c)  The  fact  that  the  creditors  were  carried,  as  to 

their  claim,  on  the  provisional  account  did  not  render  them  subject  to  the  plea 
of  res  judicata  in  the  matter  of  a  judgment  procured  by  one  of  the  creditors 
against  the  administrator  personally;  the  creditors  against  whom  the  plea  is 
pleaded  were  not  present ;  were  not  notified  and  took  no  part  in  the  proceeding, 
which  resulted  In  a  judgment  pleaded  as  res  judicata, 

OM  *Applioation  for  Rbhsarino. 
The  Issue  was  decided  in  favor  of  plaintiffs,  appellants ;  appellees  are  bound  for 

costs  of  plaintiff's  api>eal. 
The  court  when  passing  upon  the  question  of  res  judicata  Is  necessarily  reatricted 

to  the  issue  which  has  been  determined  by  the  Judgment  pleaded  %a  res  judicata 

APPEAL  from  the  Civil  District  Court  for  the  Pariah  of  Orleans. 
Th^rd,  J. 


Frank  L.  Richardson  and  Frank  8ouU  for  Plaintiffs,  Appellants. 


Jerome  Meunier  for  J.  P.  Dapont,  Defendant,  Appellee. 


Benjamin  Ory  for  Leon  Lavedan,  Defendant,  Appellee. 


Fergus  Keman  for  Lanra  R.  Hyams,  Administratrix,  Defendant  and 
Appellant. 


r.  0.  Stark  for  Dr.  Geo.  W.  Lewis,  Intervenor,  Appellant. 


Argued  and  submitted  March  17,  1897. 

Opinion  handed  down  April  26,  1897. 

Decree  modified  and  rehearing  refused  May  81,  1897. 
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The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  The  plaintiffs  are  the  heirs  of  the  late  Ameron 
Ledoux,  who  was  a  creditor  of  the  succession  of  the  late  Henry  M. 
Hyams,  evidenced  by  a  judgment  rendered  in  18(^6  and  kept  alive  at 
all  times  since,  it  is  alleged. 

They  brought  this  action  against  the  defendants  for  a  judgment 
decreeing  that  the  property  described  in  their  petition  is  owned  by 
the  successions  of  the  late  Henry  M.  Hyams  and  wife,  who  died 
insolvent,  it  is  averred.  Plaintiffs  in  their  petition  claim  that  it 
should  be  sold  as  succession  property  and  that  the  proceeds  should 
be  applied  to  the  payment  of  creditors  upon  an  account  to  be  filed. 

The  petitioners  alleged  that  the  lifetime  interest  in  the  property 
had  been  confiscated  by  the  United  States  Qovernment  and  sold. 

Subsequently,  the  late  H.  M.  Hyams  was  pardoned  by  the  procla- 
mation of  General  Amnesty,  issued  by  the  President  of  the  United 
States,  and  restored  to  his  rights. 

He  and  his  wife  died  in  1875. 

In  1877,  in  due  course  of  administration  of  their  successions,  the 
administrator  filed  a  provisional  account  of  his  administration. 

Among  the  names  of  creditors  carried  upon  the  account  were 
those  of  the  father  of  plaintiff,  Ameron  Ledoux,  of  Mrs.  Oamille 
Lewis,  and  of  the  Planter's  Bank. 

The  former  Ameron  Ledoux  did  not  oppose  the  account.  Opposi- 
tions were  filed  by  Mrs.  Oamille  Lewis  and  by  the  Planter's  Bank. 

They  alleged  that  there  appeared  to  have  been  sold  by  H.  M. 
Hyams,  deceased,  to  I.  S.  Hyams,  his  son,  property  described  in  the 
petition.    They  charged  that  the  sale  was  simulated. 

They  also  alleged  that  there  were  other  properties  which  I.  S. 
Hyams  ostensibly  purchased  for  himself,  but  which  really  belonged 
to  the  succession ;  because  they  were  made  in  the  vendee's  name 
for  the  use  and  benefit  of  H.  M.  Hyams,  who  furnished  the  funds, 
and  because  the  vendors  in  these  sales  (vendors  to  I.  S.  Hyams)  had 
themselves  only  purchased  the  life  interest  or  usufruct  of  the  prop- 
erty at  the  confiscation  sales  made  by  the  United  States  Marshal ; 
that  the  vendors  to  I.  S.  Hyams  only  sold  the  right  which  they  had 
purchased  (viz. :  the  life  interest) ,  and  that  although  the  late  H.  M. 
Hyams  intervened  and  became  a  party  to  the  sales,  he  could  not 
thereby  satisfy  or  confirm  these  sales  to  I.  S.  Hyams,  so  as  to  convey 
to  the  latter  an  absolute  and  enduring  ownership  in  the  property. 
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That  by  the  death  of  H.  M.  Hyams  the  life  interest  or  osufract  in 
the  property  had  become  ezting^Bhed  and  the  ownership  reverted 
to  his  succession,  subject  to  the  rights  of  its  creditors. 

The  moneyed  demand  of  this  opponent,  Mrs.  Oamille  Lewis,  was 
merged  into  a  judgment  in  her  favor,  in  1866. 

The  account  was  homologated  in  1877,  so  far  as  not  opposed.  In 
1878,  judgment  was  rendered  on  the  opposition,  sustaining  them,  for 
the  property  covered  by  the  simulated  act  of  sale  (or  rather  sales 
the  judge  of  the  lower  court  decided  were  simulated)  and  he  dis- 
missed the  oppositions,  as  to  the  remainder. 

In  his  reasons  for  judgment  the  judge  of  the  Second  District  Court, 
a  court  of  probates,  at  the  time  held  that  by  the  condemnation  and 
sale  of  the  property,  all  interest  of  the  late  Henry  M.  Hyams  ''  was 
*'  divested,  and  that  the  purchase  by  I.  S.  Hyams  from  the  pur- 
<<  chasers  at  the  confiscation  sale  did  not  vest  the  fee  simple  in  I.  S. 
'^  Hyams;  that  the  vendors  to  Hyams  (adjudicatees  of  the  govern - 
<*  ment)  could  not  give  title  transferring  the  property  in  ownership, 
''  but  that  at  the  death  of  H.  M.  Hyams  his  children  took  these 
<'  properties  which  were  once  his  by  virtue  of  the  statute  and 
<<  express  reservation  in  the  Federal  Constitution,  and  that  they 
*'  could  not  be  brought  into  his  succession,  through  whom  they  did 
*'  not  descend  to  his  heirs;  that  the  property  may  be  burdened  with 
'*  the  debts  of  Hyams,  Sr.,  contracted  before  their  confiscation  and 
'*  sale,  a  question  he  (the  judge  a  quo)  stated  he  was  not  called  upon 
«( to  determine.  If  they  are,"  added  the  court,  **  this  is  not  the 
^^  forum  in  which  opponents  can  exercise  the  rights  which  they  have. 
(<  They  must  go  before  courts  of  ordinary  jurisdiction." 

Plaintiffs  in  the  case  before  us,  for  our  determination,  in  their 
petition,  allege  that  the  properties  which  they  claim  should  be  sold 
to  pay  creditors  of  the  succession  were  sold  under  the  confiscation 
act  as  the  property  of  H.  M.  Hyams,  and  that  under  the  amnesty 
proclamation  they  reverted  to  him,  and  by  his  death  to  his  succes- 
sion, and  not  to  the  heirs  directly,  as  erroneously  decided  by  the 
judgment  rendered  in  1878. 

George  W.  Lewis,  transferee  of  Mrs.  Camille  Lewis,  intervened 
and  reiterated  the  allegations  of  plaintiffs. 

The  defendants  filed  the  plea  of  res  Judicata;  the  judgment  upon 
this  plea  was  for  the  defendants  Lavedan  et  al. 

The  plaintiffs  and  the  intervener  prosecute  this  appeal. 
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There  is  disagreement  among  counsel  as  to  what  property  is 
involved  in  this  litigation.  No  deed  containing  description  of  prop- 
erty has  been  introduced  in  evidence,  and  no  attempt  at  identifica- 
tion of  property  by  evidence  was  made.* 

All  the  property  designated  as  property  of  the  first  class  is  not 
clearly  identified. 

The  same  is  true  of  the  property  designated  as  property  of  the 
second  class— i.  e.,  the  property  which  had  been  confiscated  does 
not  appear  to  have  been  segregated  from  the  property  which  was 
not  confiscated.  The  difference  as  to  the  two,  as  to  title,  was  a 
subject  of  argument  at  bar. 

We  have  seen  that  the  judgment  rendered  in  1878  decreed  the 
first — the  property  of  the  first  class — property  of  the  succession  and 
dismissed  the  opposition  as  to  the  property  of  the  second  class. 

With  the  evidence  before  us  and  in  view  of  the  allegation  made 
in  the  pleadings,  we  can  not  determine  with  any  degree  of  accuracy 
what  property  is  included  in  the  first  class  and  what  property  Is  in 
the  second  class.  We  will,  notwithstanding,  pass  upon  the  issue  of 
law  involved. 

8HB  TRIED  THE  BIGHT  WITH  THE  ADMINISTBATOB  AND  LOST. 

The  transferror  of  the  intervener  provoked  the  judgment  which 
(he)  the  intervener  now  contends  was  rendered  by  a  court  without 
jurisdiction.  In  the  first  case  as  in  the  second,  the  purpose  of  the 
suit  was  to  compel  the  administrator  to  include  the  confiscated  prop- 
erty among  the  assets  of  the  successions  of  H.  M.  Hyams  and  wife. 

She  (Mrs.  Oamille  Lewis)  partially  succeeded ;  the  court  ordered 
the  ostensible  owner,  I.  M.  Hyams,  to  deliver  to  the  succession  prop- 
erty held ;  it  was  decreed,  under  a  simulated  title.  In  matter  of  the 
dismissed  opposition,  no  appeal  was  taken.  She  (plaintiff  in  the 
first  suit)  acquiesced  in  the  judgment.  We  think,  after  having  given 
careful  attention  to  the  grounds  urged  in  the  suit  before  us,  that  the 
Probate  Court  had  jurisdiction  to  pass  upon  an  issue  raised  by  this 
opponent  in  the  first  case,  pleaded  here  as  rea  judicata.  It  was  her 
action  which  brought  the  title  to  real  estate  in  question.  The  Court 
of  Probate  was  competent  to  decide  a  question  of  title  to  real  estate 
when  title  to  real  estate  was  an  issue  directly  made. 

Mrs.  Camille  Lewis  had  authority  to  stand  in  judgment.  She  is 
concluded   by  the  judgment    rendered  at  her  instance.     It  were 
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nnreasonable  to  hold  that  one  as  creditor  may  sae  to  compel  an 
heir  to  deliver  property  to  a  saccession,  bat  that  the  heir  is  not 
bound  by  the  result  in  case  of  failure  in  maintaining  the  action;  that 
she  may  bring  another  action  to  compel  the  same  heir  to  surrender 
the  property  to  which  in  the  former  case  the  court,  determined  the 
succession  had  no  right  as  owner.  It  is  too  late  in  our  opinion  for 
the  intervener  to  raise  questions  at  variance  with  a  decree  procured 
by  the  intervener's  author  many  years  ago.  The  thing  demanded 
was  unquestionably  the  same,  and  it  was  founded  on  the  same  cause 
of  action;  this  constitutes  the  thing  adjudged. 

The  issues  involved  were  considered  and  determined,  and  the 
judgment  was  definitive  against  the  intervenor  as  to  a  portion  of  the 
property.     Granger  vs.  Singleton,  82  An.  900. 

The  successions  were  insolvent.  The  purpose  was  to  determine 
the  amount  to  which  each  creditor  was  entitled  from  the  sales  of  the 
property. 

It  is  true  the  proceedings  were  probate  in  character.  But  the 
Oourt  of  Probates  was  competent  to  decide  qunstioos  of  title  where 
real  estate  was  brought  in  question.     Act  of  1848,  K^  71. 

The  intervenor  pleaded  title  in  the  succession  to  the  n^ole  prop- 
erty. Her  plea  having  been  sustained  in  part,  she  is  concluded  as  ta 
the  remainder,  to  which  it  was  held  the  succession  had  no  rightUn 
course  of  the  settlement  of  these  successions.  \ 

In  Morton  vs.  Packwood,  8  An.  167,  this  court  held  that  an  execu- 
tor could  maintain  his  personal  right  to  property  for  which  the  heirs 
sought  to  compel  him  to  account,  and  that  the  judgment  recogniz- 
ing him  as  owner  constituted  res  jvdioaia;  his  pergonal  rights  were 
asserted  and  determined  upon.  It  was  adjudged  by  the  Oourt  of 
Probates  that  he  was  the  owner.  '*  No  question,"  said  the  court, 
^'having  been  made  as  to  the  jurisdiction  of  the  court,  we  think 
there  is  no  difference  in  principle  between  a  litigation  in  this  form 
and  a  judgment  for  a  sum  of  money,  and  the  title  to,  or  interest  in, 
real  property,  where  the  parties  select  this  mode  of  determining  it." 

It  has  also  been  decided  by  this  court  that  it  matters  <<not  under 
what  form  the  question  is  presented,  whenever  the  same  question 
recurs  between  the  same  parties,  ret  judieato  operates  as  a  bar. 

Judge  Porter,  of  a  similar  issue,  speaking  for  the  court,  said : 

*'  A  judgment  between  two  creditors  on  such  opposition  would  not 
perhaps  form  res  Judicata  except  as  between  them."     Saul  vs.  His. 
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Oreditors,  7  N.  S.  488.  An  aatborityf  which  applies  here  both  to  the 
intervener  and  to  the  plaintiffs,  to  that  latter  it  applies,  and  supports 
the  view  that  they  are  not  conclnded  by  the  judgment. 

The  intervener  in  the  second  place  contends  that  the  dismissal  of 
the  opposition,  as  dismissed  in  the  judgment  pleaded  as  res  judicata^ 
reserved  to  Mrs.  Lewis  from  whom  he  holds  the  rights  of  resorting 
to  another  jnrisdiction.  The  defence  as  to  that  plea  is  based  npon 
the  '*  reasons  for  judgment,"  and  not  npon  the  decree,  which  is  abso- 
lute, and  contains  no 'reservation. 

But  granted,  that  these  <'  reasons  "  should  be  considered  in  passing 
upon  the  question  of  rea  judiccUa, 

It  nowhere  appears  that  a  reservation  was  made  against  the  suc- 
cessions ;  as  to  these  it  was  expressly  decided  that  the  properties 
were  not  part  of  their  assets.  Whatever  was  reserved,  as  we  read 
the  reasons  for  judgment,  related  to  those  persons  (and  the  heirs 
who  received  title  from  them) ,  who,  possibly,  the  court  held,  had 
become  purchasers  of  the  property,  cum  (mere. 

THB  JUDGMENT  PLBADED  AS  BBS  JUDICATA  MADB    NO    BB8EBVATI0N 
AS  TO  THB   SUOOB8SION  OF  H.    M.    HYAHS. 

In  conclusion,  as  to  the  intervener:  we  do  not  understand  as  con- 
tended by  her  counsel,  that  the  judge  declared  that  he  was  incom- 
petent to  entertain  the  demand,  or  that  he  decided  upon  a  point 
which  he  disclaimed  the  competency  to  decide.  As  against  the  suc- 
cessions upon  the  issues  presented,  he  decided,  in  matter  of  their 
settlement,  that  they  were  not  entitled  to  the  property.  As  against 
third  persons,  if  the  creditors  had  claims  he  determined  that  the 
proceeding  should  be  against  them  in  a  court  of  another  jurisdiction 
and  not  against  a  succession  in  a  court  of  probate  jurisdiction. 

OASB  OF  PLAINTIFF. 

The  plaintiffs,  in  the  first  place,  urged  that  they  were  not  conclnded 
by  the  plea  of  rea  judioata  for  the  reason  that,  different  from  the 
position  of  the  intervener,  their  ancestor  from  whom  they  inherited 
was  not  a  party  to  the  opposition. 

We  have  divided  the  question  at  issue  as  follows,  viz. : 

1.  Whether  the  administrator  represented  the  creditors  in  the 
suit  which  resulted  in  his  favor. 

2.  Whether  the  creditor,  Mrs.  Lewis,  by  whom  the  suit  was  brought 
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against  the  administrator,  represented  her  interest  only,  or  that  of 
all  the  creditors  of  the  succession. 

8.  Whether  the  creditors  were  estopped  by  the  proceedingsy 
between  the  saing  creditor  and  the  administrator;  by  the  fact  that 
they  were  parties  to  the  provisional  account  which  had  been  homo- 
logated, so  far  as  not  opposed,  at  the  date  that  the  judgment  was 
rendered  upon  the  opposition  of  Bfrs.  Oamille  Lewis  et  al. 

TUB  ADMINI8TBATOB    WAS  NOT  THB  BBPBB8BNTATIVB  OF  THB 
CRBDITOBS. 

Taking  up  the  first  proposition,  we  think  that  it  would  be  going 
out  of  fixed  limits  to  hold  that  the  administrator  represented  the 
heirs  and  creditors  in  an  action  to  compel  him  to  deliver  property  to 
which  he  claims  title.  The  administrator  in  such  an  action,  which 
involved  bis  personal  interest,  represented  himself  only. 

The  succession  has  no  legal  defender  in  so  far  as  he  is  concerned. 
He  can  not  be  both  plaintiff  and  defendant  in  a  suit.  An  adminis- 
trator, in  that  case,  must  plead  for  his  account,  and  not  for  account 
of  the  heirs  and  creditors. 

We  must  keep  in  view  that  to  sustain  the  plea  of  res  Judicata 
there  must  be  absence  of  doubt  and  the  presence  of  certainty. 

How  can  the  proof  of  rea  Judicata  be  clear,  certain  and  convinc- 
ing, as  required,  where  the  administrator  is  the  defendant,  claiming 
the  property  in  controversy  as  his? 

After  having  personally  succeeded  in  his  demand  against  a  cred- 
itor, who  chose  to  sue  him,  he  or  his  heirs  can  not  sustain  the  posi- 
tion that  he  was  the  legal  representative  of  all  the  other  creditors; 
against  whose  intereet  he  sustained  his  defence  against  the  suing 
creditor. 

One  can  not  be  a  plaintiff  and  defendant  in  matter  of  a  succession 
of  which  he  is  the  administrator.  Harris  vs.  Pickett,  87  An.  746; 
Thomas  vs.  Bienvenue,  86  An.  987. 

If  the  administrator  were  living  and  offering  to  defend  his  title  on 
the  ground  of  rea  judicata^  he  could  not  properly  be  heard. 

The  position  of  owner  and  agent  would  be  incompatible.  The 
administrator  instead  of  representing  the  creditors  is  their  adversary. 
He  is  openly  opposed  to  them. 

In  so  far  as  relates  to  that  plea  his  heirs  and  those  who  hold  under 
them  are  not  in  a  better  i>osition. 
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A  judgment  rendered  between  the  creditor  and  the  administratory  the 
latter  an  interested  party  y  is  not  res  judicata  against  other  creditors. 

This  brings  us  to  the  question  of  the  extent  that  one  creditor 
binds  the  others,  in  an  action  by  him  against  the  administrator  to 
compel  him  to  deliver  to  the  saccession  property  of  which  he  claims 
he  is  the  owner. 

Of  conrse  a  creditor  of  an  insolvent  saccession  whose  claim  is 
nnqnestioned  can  compel  the  administrator  to  deliver  property  of  the 
succession  he  withholds.  Neda  vs.  Fontenot,  2  An.  782;  Macarty 
vs.  Bond  et  al.y  9»La.  865. 

The  right  of  the  creditor  to  the  remedy  just  stated  is  not  denied 
in  this  case.  We  refer  to  his  remedy  in  order  to  state  more  clearly 
our  views  as  to  the  effect,  vel  non^  its  exercise  has  upon  the  rights 
of  other  creditors.  The  creditor,  we  are  of  opinion,  can  not  repre- 
sent the  succession  further  than  it  is  actually  necessary  for  him,  in 
his  own  interest,  to  represent  it,  in  order  to  maintain  his  own  action. 
He  can  not,  by  separate  or  combined  action  with  other  creditors,  fix 
responsibilities  or  offset  the  rights  of  creditors  who,  after  the 
administrator's  account,  in  so  far  as  not  opposed,  is  homologated, 
choose  to  remain  silent  and  accept  the  account  as  homologated. 

The  creditor  pleaded  for  his  account  and  not  as  a  judicial  agent  for 
the  benefit  of  all  the  creditors.  He  can  not  as  relates  to  other  cred- 
itors engraft  upon  an  administrator's  provisional  account  a  separate 
litigation  against  the  administrator  in  his  individual  capacity  and 
obtain  a  judgment  which  will  operate  as  a  bar  to  the  claims  of  other 
creditors. 

The  heirs,  like  the  creditor,  can  sue  to  have  property  delivered  to 
the  succession,  from  which  he  inherits.  His  remedy  being  similar 
the  effect  as  relates  to  res  judicata  vel  non  must  be  the  same. 

Regarding  heirs,  in  our  researches  upon  the  subject,  we  have  found 
in  Moreau  and  Oarleton's  translation  of  tbe  Partidas,  Vol.  1,  page 
287,  a  principle  of  law  clearly  expressed :  if  one  of  the  heirs  of  a 
debtor  be*  sued  and  the  plaintiff  establish  his  claim  by  proving  his 
debt  to  be  due  from  the  deceased,  and  thereupon  judgment  be  ren- 
dered against  the  heir,  such  judgment  shall  not  prejudice  the  other 
heirs,  though  given  with  their  knowledge,  and  without  any  opposi- 
tion upon  their  part;  the  same  is  the  case  where  one  of  the  heirs  of 
the  creditor  instituted  a  suit  for  a  debt  due  the  deceased,  with  the 
knowledge  of  the  other  heirs,  and  without  their  making  any  opposi- 
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tion  to  it,  for  thoagh  the  plaintiff  be  cast,  the  jadgment  against  him 
shall  not  prejudice  the  other  heirs. 

We  think  the  foregoing  role  is  correct;  it  f olio ws]that  the  jadg- 
ment  between  the  creditor  and  the  administrator  personally  was  res 
judicata^  but  as  to  the  other  creditors  it  was  res  inter  alios  JtidiaUa, 
We  conclade  npon  this  point  with  the  statement:  creditors  are  not 
represented  by  a  creditor  who  has  brought  an  action  to  compel  an 
administrator  personally  to  deliver  property  to  the  succession,  of 
which  the  administrator  claims  title  as  owner. 

IBSUB  NOT  DBCIDBD  IN  C0NGUB80. 

We  are  brought  to  the  last  ground  upon  this  branch  of  the  case. 

Were  all  the  parties  plaintiff  and  defendant  in  the  matter  of  tbe 
questions  presented  and  decided  contradictorily  between  the  oppo- 
nents in  the  account  filed  in  1878,  and  the  administrator  personally? 

Unquestionably  the  rule  applies  where  there  is  opposition  to  an 
account  and  the  tableau  proposes  a  distribution  of  funds  on  hand. 
There  arises  as  to  the  funds  to  be  distributed  in  that  case  a  concurso 
among  the  creditors. 

The  possibility  vel  non  under  our  Jurisprudence  of  extending  that 
rule  so  as  to  apply  it  to  the  creditors  where  one  of  their  number  has 
brought  suit  against  the  administrator  to  compel  him  to  deliver 
property  as  before  stated,  is  the  difficult  question  before  us  for 
determination. 

At  the  date  that  the  judgment  pleaded  as  res  judiooto  was  ren- 
dered, the  provisional  account  had  been  homologated,  so  far  as  not 
opposed,  and  the  creditors  who  were  not  opponents  had  virtually 
accepted  the  account  as  correct.  They  did  not  join  in  the  opposi- 
tion. - 

The  creditors  who  continued  opponents  after  the  judgment  of 
homologation  had  been  rendered  primarily  sought  their  own  inter- 
est. They  pursued  their  action,  and  not  an  action  of  all  the  creditors. 

In  their  answer  (for  an  opposition  corresponds  to  the  answer  in 
the  ordinary  procedure)  they  combined  the  two ;  an  action  in  char- 
acter petitory,  and  an  action  in  opposition  to  the  account.  May  it 
not  be  if  the  creditor  represents  all  the  creditors,  as  contended  by 
defendants,  that  it  would  frequently  operate  as  a  hardship  in  the 
settlement  of  insolvent  successions,  if  the  creditor  could  sue  tbe 
administrator  personally ;  combine  with  him  and  illegally  impose  an 
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onerous  charge  upon  the  estate.  It  does  appear  to  us  that  the  cred- 
itor, neither  by  separate  nor  combined  action,  is  authorized  to  fix 
responsibilities  upon  the  other  creditors  in  cases  in  which  he  is> 
authorized  to  sue  because  of  his  personal  interest. 

We  have  here  discussed  the  proposition  entirely  in  the  abstract. 

The  creditors  who  procured  a  decree  to  compel  the  administrator 
to  deliver  the  property  only  sought  a  legal  right.  The  possible 
measure  and  abuse  of  the  remedy,  if  defendant's  theory  were 
adopted,  is  referred  to  only  by  way  of  illustration. 

We  add  further  on  this  point:  Creditors  not  suing  are  not  parties; 
for  parties  are  those  who  have  the  right  to  control  the  proceeding, 
nor  are  they  bound  as  interested  persons,  for  they  were  treated  as 
third  persons.  It  is  not  shown  that  they  were  notified  or  that  they 
were  present  at  the  trial,  personally  or  by  counsel,  or  that  they  had 
the  least  knowledge  of  the  action. 

The  creditor  suing  for  property  for  the  succession  acts  in  aid  of  tha 
administrator  who  has  possession  for  all  the  creditors.  Ordinarily  a 
suit  by  a  creditor  lies  to  compel'  a  defendant  to  deliver  to  the  admin- 
istrator property  alleged  to  belong  to  the  succession.  There  must' 
be  a  succession  representative  in  such  a  case.  Neda  vs.  Fontenot,  2: 
An.  784. 

Here  there  was  none;  the  administrator,  the  court  decided,  was 
personally  the  owner.  He  was  an  adverse  party,  and  as  such  incap- 
able of  acquiring  rights  against  those  by  whom  he  was  not  sued. 

It  was  also  urged  by  defendant's  counsel  in  support  of  the  plea  of 
rea  judicata  that  the  succession  had  received  a  portion  of  the  prop- 
erty claimed  by  the  creditor,  who  is  the  intervener  here.  That  may 
be,  but  we  have  not  found  evidence  of  it  of  record. 

It  does  not  appear  that  the  property  was  delivered  to  the  succes- 
sion; that  it  was  sold  and  the  proceeds  distributed. 

It  is  well  settled;  to  constitute  res  JiLdioata  the  issues  decided 
must  be  clear,  definite,  certain;  there  must  be  absence  of  doubt. 
In  this  case  there  was  absence  of  needful  certainty,  and  we  were 
therefore  compelled  to  overrule  the  plea. 

We  limited  our  decree  to  the  plea  of  tea  judicata  proper. 

The  case  of  Vincent  vs.  Phillips,  Tutrix,'48  An.  352,  856,  was  cited 
at  bar,  in  which  the  court  said:  ^'  Whether  it  be  strictly  and  techni- 
cally ree  judicata  or  not  the  prior  case  must  be  taken  to  have  settled 
the  law  of  the  case." 
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Here,  the  case  not  being  entirely  Blmilar,  we  decide  ''  strictly  and 
technically"  that  the  plea  was  not  sastained  by  the  jadgment 
pleaded.  We  leaye  all  other  qaestions  open  for  fntare  determina- 
tion. Passing  from  the  subject  in  hand  we  will  state  that  the  last 
cited  case  is  unlike  the  case  here  in  that  in  the  former  the  creditor 
sued  the  legal  representative  of  the  succession  who  had  possession 
for  the  creditors  and  no  adverse  interest.  She  was  not  claiming 
property,  and  was  not  decreed  the  owner  of  the  property  claimed  by 
one  of  the  creditors  of  the  succession  for  the  succession. 

Lastly,  as  there  are  two  sets  of  titles  or  classes,  we  think  it  should 
thereafter  be  determined  by  the  reference  to  the  effect  of  the  plead- 
iniES  and  by  reference  to  evidence,  in  which  set  or  class  each  title  is 
included. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  affirmed  in  so  far  as  it  decrees  that  the  plea  of  rpa 
judicata  be  maintained  as  to  George  W.  Lewis,  the  intervener. 

To  this  extent  the  judgment  is  affirmed. 

It  is  ordered,  adjudged  and  decreed  that  the  judgment  appealed 
from  is  annulled,  avoided  and  reveried  as  to  the  plaintiff  heirs  of 
Ameron  Ledoux ;  as  to  these  the  plea  of  re$  Judicata  is  overruled. 

And  to  this  extent  the  judgment  is  annulled. 

The  case  is  remanded  to  be  reinstated  and  the  remaining  issues 
tried. 

On  Application  fob  a  Rehearing. 

The  heirs  of  Ameron  Ledoux,  appellants,  apply  for  the  insertion 
of  a  statement  in  our  decree  as  to  who  shall  pay  costs. 

The  one  cast  on  appeal  pays  costs  of  appeal,  is  read  in  every 
judgment. 

It  follows,  in  this  case,  the  appellant  is  not  concerned  in  the  mat- 
ter of  costs ;  they  are  due  by  appellees. 

If  the  judgment  is  for  appellants,  on  any  issue,  the  appellees  pay 
costs. 

As  to  the  costs  in  the  District  Oourt,  it  will  be  time  enough  to  tax 
them  when  the  final  decree  will  be  rendered  in  that  court. 

The  plaintiffs  and  appellants  have  not  applied  for  a  rehearing. 

This  statt^ment  does  not  require  a  rehearing,  as  it  is,  in  effect, 
included  in  our  decree. 

The  intervener  hais  filed  an  application,  not  for  a  rehearing,  but 
for  a  correction  or  modification  of  the  judgment. 
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The  jadgment  pleaded  as  res  judicata  divided  the  titles  to  property 
into  two  classes. 

1.  ^' Those  which  appear  to  have  been  sold  by  the  late  H.  M. 
Hyams,  deceased,  to  I.  S.  Hyams,  his  son  and  administrator. 

2.  '^  Those  which  I.  S.  Hyams  purchased  from  parties  who  had 
purchased  said  properties,  or  more  properly  the  life  estate  thereto  of 
H.  M.  Hyams  at  the  confiscation  sales  made  by  the  United  States 
Marshal,  by  yirtue  of  the  orders  issued  in  the  matter  of  the  United 
States  vs.  H.  M.  Hyams,  No.  7686  of  the  docket  of  the  United  States 
Court." 

The  property  of  the  first  class  is  referred  to  in  the  reasons  for 
judgment,  and  in  the  judgment  as  property  held  under  a  simulated 
title  and  as  still  belonging  to  the  succession. 

While  property  of  the  second  class  is  referred  to  as  having  been 
acquired  under  a  confiscation  sale. 

In  the  nature  of  things  the  plea  of  re8  jiLdicaia  could  only  apply  to 
the  latter. 

This  judgment  appealed  from,  as  to  the  intervener,  we  have 
affirmed. 

We  have,  in  view  of  conflicting  allegations  in  the  pleadings  and 
insufficiency  of  the  evidence,  declined  to  determine  whether  the 
properties  involved  belonged  to  the  first  or  second  class. 

We  have  considered  and  still  consider  that  all  issues  are  open  for 
examination  and  determination,  as  relates  to  intervener,  save  that 
relating  to  property  of  the  second  class. 

The  issue,  as  we  appreciated  the  judgment  from  which  this  appeal 
was  taken,  was  res  Judicata  vel  non  as  to  the  second  class. 

In  that  case  there  is  no  need  of  correcting  our  decree. 

But  if  there  was  anything  decreed  touching  the  first  class  as 
barred  by  the  (.lea  of  res  judicata  (we  have  found  nothing  oi  the 
sort) ,  it  must  be  considered  modified  and  restricted  by  our  views  as 
just  expressed. 

As  to  the  property  of  the  first  class  the  issues  are  open  for 
determination. 

The  application  is  granted  in  so  far  as  it  may  be  needful. 

It  is  therefore  ordered  and  adjudged  that  our  former  decree 
is  corrected  and  modified  in  accordance  with  the  views  above 
expressed. 

Rehearing  refused. 
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,  No.  11,959. 

49  9-m  ' 

50  18451  ^jj  ^^jj    MATTER    OP    THE    LIQUIDATION     OP    THH  SOUTHERN    WOOD 

MANUPAOTURINa  AND  OREOSOTING  COMPANY,   LiMITBD. 

The  claimant  for  exemption  from  the  payment  of  taxes,  did  not  employ  flre 
hands,  in  operating  the  property  used  In  the  manufacture  of  articles  of  wood. 

A  manufactory  of  articles  of  wood  Is  exempt  only  where  five  hands  or  more  are 
employed. 

Prescription  .for  taxes  runs  from  the  end  of  the  year  for  which  they  haye  been 
assessed,  and  is  Interrupted  by  the  litigation  rendered  necessary  for  their  col- 
lection. 

The  taxes  were  not  extinguished  by  prescription. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J. 


Branch  K.  Miller  for  John  T.  Whitaker,  Plaintiff  in  Rale  to  Cancel 
Taxes,  Appellee. 


E.  A.  O^Sullivanj  City  Attorney,  and  Qeorge  W,  Flynn,  Assistant 
Oity  Attorney,  for  Defendant  in  Rule,  Appellants. 


.'Submitted  on  briefs  March  27,  1896. 
Reinstated  April  8,  1896. 
Argued  and  submitted  December  2,  1896. 
Opinion  handed  down  December  14,  1896. 


McEnery,  J.  The  judgment  of  the  lower  court  was  reyersed  on 
Appeal  on  the  ground  that  the  plaintiff  in  rule  was  without  interest 
in  the  matter. 

A  rehearing  was  granted  March  15,  1897. 


On  the  Rehearing. 

Samuel  L.  Qilmore,  City  Attorney;  W.  B.  SommervUle,  Assistant 
City  Attorney,  and  F.  C  Zacharie,  appeared  for  Defendants  in  Rule* 


Submitted  on  rehearing  on  brief  April  16,  1897. 
•Opinion  handed  down  April  26, 1897. 
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The  opinion  of  the  court  on  rehearing  was  delivered  by 

Bbbaux,  J.     This  action  was  brought  by  the  parchaser  of  certain 

property  for  the  cancellation  of  taxes  bearing  thereon  for  the  years 

1891,  1892  and  1898,  on  the  ground  that  the  property  was  exempt 

from  taxation,  and  the  taxes,  liens  and  priyileges  were  prescribed. 

The  purchaser  recovered  a  judgment  decreeing  that  the  taxes  of 

1891  and  1892  be  canceled. 

From  the  judgment  the  State  and  city  of  New  Orleans  prosecute 
this  appeal. 
By  the  testimony  we  are  informed  that  the  property  in  1891  and 

1892  was  used  in  the  manufacture  of  wood  and  in  creosoting  lumber. 
The  lumber  was  sawed  in  definite  lengths  and  sizes,  fence  boards, 
cross- ties;  the  sills  of  houses  were  sawed  as  required  for  sale  in  the 
market,  and  bridge  material  and  other  material  were  sawed  in  definite 
lengths,  and  the  required  tenons  and  mortises  were  made. 

The  company  used  a  small  engine  and  cross-cut  saw  to  cut  the 
pieces  into  the  required  dimensions.  We  understand  that  they  had 
a  mortise  and  tenon  machine. 

After  the  material  had  been  given  the  needful  shape,  the  element 
of  water  was  removed  from  the  wood  by  the  use  of  a  large  cylinder 
six  feet  in  diameter  by  one  hundred  feet  in  length. 

It  was  shown  that  the  creosoting  process  was  effective  only  where 
the  lumber  is  first  cut  in  the  shape  it  was  intended  to  be  used,  and 
that  afterward  it  was  dried ;  otherwise  the  testimony  shows  the  treat- 
ment by  permeating  it  with  oil  or  other  preservative  is  not  useful  in 
prolonging  the  life  of  the  material,  because  it  was  stated  by  the  wit- 
ness who  testified  upon  that  subject;  if  it  is  cut  after  it  is  creosoted  it 
exposes  the  under  surface  where  the  oil  does  not  permeate,  the  wood 
deteriorates  and  decays. 

Ordinary  lumber,  it  is  stated,  will  live  in  use  only  a  few  years; 
but  it  is  claimed  that  creosoted  lumber  will  not  decay;  that  it  is 
practically  indestructible. 

The  ground  urged  by  the  appellee :  that  the  evidence  in  the  case 
fails  to  show  that  more  than  five  hands  were  employed  in  any  of  the 
years  involved,  was  the  first  which  invited  our  attention. 

We  have  found  no  testimony  of  record  in  regard  to  the  number  of 
hands  employed  in  the  factory.  The  plant's  operations  does  not 
lead  us  to  infer  that  more  than  five  hands  were  employed. 

The  law  upon  the  subject  is  quite  clear. 
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The  Oonstitation  (Art.  207)  ordains  that  the  property  employed  in 
the  mannfactnre  of  wood  prodacts  is  exempted,  provided  more  than 
five  bands  are  given  occapation. 

The  purpose  evidently  was  to  invite  the  investment  of  capital  in 
property  to  be  employed  in  mannfacturing  articles  of  commerce,  and 
at  the  same  time  offer  a  broader  field  to  laborers  and  artisans  for 
employment  as  skilled  operators. 

The  emplojrment  of  five  hands  or  more  in  the  factory  is  as  essential, 
as  the  investment  in  property  engaged  in  the  mannfactare  of  articles 
of  wood,  in  order  that  the  claim  of  exemption  may  come  within  the 
exempting  clause.  Moore  vs.  City  of  New  Orleans,  48  An.  1462. 
The  plea  of  prescription  is  equally  as  unfounded. 

Tjie  factory  was  in  operation  in  1802  untU  May  or  June.  The  evi- 
dence does  not  disclose  that  it  was  in  operation  in  1891.  Tax  liens 
and  privilges  are  prescribed  by  the  lapse  of  three  years  from  the  time 
they  become  due.  The  taxes,  in  this  case,  became  due  on  the  first 
day  of  January,  1808 ;  the  answer  of  the  tax  collector  to  the  petition 
to  cancel  the  taxes  was  filed  in  July,  1805,  clearly  interrupting  pre- 
scription. It  follows  from  the  conclusion  reached,  on  the  two  points 
stated  by  us,  if  we  were  to  hold  that  in  view  of  the  facts  of  this  case 
the  purchaser  at  sheriff's  sale  could  stand  in  judgment  to  compel 
the  cancellation  of  taxes  due  by  the  former  owner  of  the  property, 
none  the  less  the  claimant  for  exemption  here  is  absolutely  without 
right  to  adjudgment  of  exemption  from  taxes,  unless  he  proves  that  • 
he  employed  the  number  required  for  exemption. 

We  do  not  specially  pass  upon  the  ground  heretofore  sustained  by 
this  court,  after  having  heard .  the  case  originally,  further  than  to 
state  that  it  does  not  appear  to  us  that  the  decision  was  erroneous; 
but,  if  we  should  grant  that  it  was,  the  claimant  would  still  be  with- 
out any  right  to  exemption. 

Id  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
heretofore  rendered  by  us  in  this  case  is  affirmed  at  cost  of  claimant 
for  exemption  from  payment  of  taxes. 

It  follows  that  the  judgment  of  the  District  Oourt  is  annulledi 
avoided  and  reversed. 

It  is  ordered  and  decreed  that  plaintiff's  demand  .be  rejected. 


